Answer of the Competition authority of [TURKEY] 

ICN questionnaire on fines and fining methodologies in cartel cases.

A.
Introduction

On the basis of the ICN Work plan 2007-2008, the General Legal Framework Subgroup will conduct two projects a) Negotiated settlements and b) Determining fines. 

The aim of the latter project is to elaborate a conceptual framework on the methodologies of fine determination in the various jurisdictions that will participate in filling this questionnaire. The information gathered with the questionnaire will help identifying the main approaches used in fine determination imposed on hardcore cartels participants. The focus of the project is fines, although other types of sanctions are touched upon in the questionnaire.
A summary of the ICN members' replies to the questionnaire will be presented in a report, which will analyse the identified issues and outline the major approaches to fines determination.
The report will be presented at the next ICN annual conference in Kyoto, Japan, in April 2008.

B.
Nature of the fines

1.
 What role does your Competition Authority (hereinafter, CA) have in determining fines in cartel cases? In your jurisdiction, are fines imposed by your CA or by other institutions? 
Procedural fines, periodic fines and the minimum amount of the substantive fine are determined as fixed amounts in the Act No 4054 on the Protection of Competition (the Competition Act). They are re-determined each year in accordance with the provision of the Supplementary Article 2 of the Turkish Penal Code, and are announced by the communiqués of the Competition Board. Moreover, according to the Competition Act, the substantive fine is to be imposed up to 10% of the annual gross revenue of undertakings and association of undertakings. 

The Competition Board, the decision-making body of the Turkish Competition Authority (TCA), imposes fines within the limits determined in the Competition Act. 

2.
What is the legal basis in your jurisdiction to impose fines for cartel conduct?

Article 16 and Article 17 of the Competition Act constitute the legal basis to impose fines. Full text of the Article 16 and 17 is as follows:
Fines

Article 16- The Board may impose on natural and legal persons having the nature of undertakings and on associations of undertakings and/or the members of such associations the following fines;

a) hundred million liras in case misleading or incorrect information is provided in applications for exemption, negative clearance and permission as to mergers or acquisitions, and in notifications and applications in relation to agreements concluded before the entry into force of this Act,

b) hundred million liras in case (Supplementary phrase: 02.07.2005- 5388/Article 2)  no information is provided at all, incomplete, incorrect or misleading information is provided where there is a request for information by the decision of the Board, or an on-the-spot inspection,

c) fifty million liras in case (Amended phrase: 02.07.2005-5388/ Article 2)  merger or acquisition transactions subject to authorization are committed without the authorization of the Competition Board, 

d) sixty million liras in case the obligations in exemption decisions taken by the Board in accordance with article 5 paragraph three of this Act are not fulfilled.

Provided that it is not less than two hundred million liras for those proven, by the Board decision, to have committed behaviour prohibited in articles 4 and 6 of this Act, and for those who commit behaviour written in article 11 sub-paragraph (b) of this Act, fine is imposed up to ten percent of the annual gross revenue of natural and legal persons having the nature of punishable undertakings, and of associations of undertakings and/or the members of such associations, which generated by the end of the preceding financial year and which shall be determined by the Board.

In case undertakings and associations of undertakings having legal personality are subjected to fines mentioned in paragraph one, natural persons employed in managerial bodies of this legal personality are also fined personally up to ten percent of the fine imposed. 

When deciding on fines, the Board shall take into account factors such as the existence of intent, the severity of fault, the market power of the undertaking or undertakings upon which a penalty is imposed, and the severity of potential damage.

Fines are not applicable to agreements and decisions notified within due time, for the period until the final decision by the Board, in case they do not expressly violate the provisions of this Act.

Periodic Fines 

Article 17- The Board may impose on undertakings and associations of undertakings the following periodic fines per day, which shall commence from the date to be mentioned in the decision;

a) fifty million liras for failure to comply with the decision taken pursuant to article 9, concerning the termination of infringement, and other measures,

b) twenty-five million liras for failure to fulfil the decisions and measures of the Board provided for in article 11 sub-paragraph (b),

c) twenty-five million liras for performance of the behaviour prohibited pursuant to article 13 paragraph one,

d) twenty million liras for prevention of on-the-spot inspection by  experts of the Board in accordance with article 15.

3.
Since when has your jurisdiction been able to impose fines for cartel conduct?

Since November 1997 when the TCA became operational. 
4.
Please explain the type and nature of sanctions in cartel cases in your jurisdiction: are they civil, administrative, criminal, other, combined? (NB: issue also covered by question B, section 11 of cartel template) 
Administrative.

5.
In relation to your answer to question B.4, can other types of sanctions, in addition to fines and other pecuniary sanctions be imposed? (NB: issue also covered by question B, section 11 of cartel template)
Yes. The Competition Board is empowered to ask the relevant undertakings or associations of undertakings to fulfil or avoid certain behaviour in order to establish competition and maintain the situation before the infringement. To that purpose, the Competition Board informs the undertaking or association of undertakings in question of its opinions concerning how to terminate the infringement. 
Moreover, the Competition Board may take interim measures to maintain the situation before the infringement in case occurrence of serious and irreparable damages is likely.

6.
In this case, does your CA or any other institution have the choice on the type and nature of the sanctions to be imposed?

The Competition Board has to impose fines if the Competition Act is violated. However, for instance regarding the substantive fine to be imposed when the Competition Act is violated, the Competition Board has the discretion to determine the amount of the substantive fine within the minimum and maximum limits provided in the Competition Act. Moreover, it has to ask the relevant undertakings or associations of undertakings to fulfil or avoid certain behaviour in order to establish competition and maintain the situation before the infringement. 
Regarding interim measures, it may take interim measures on the condition that serious and irreparable damages are likely to occur.
7.
Please also specify whether fines or other pecuniary sanctions are imposed on: (NB: issue also covered by question C, section 11 of cartel template)
-
specific companies? 
-
groups of companies (i.e. the company which committed the infringement and their parent companies)?
-
specific individuals who committed the infringement?

-
a combination of any of the above?

Fines are imposed on

· Natural and legal persons having the nature of punishable undertakings
· Undertaking is defined in the Competition Act as “Natural and legal persons who produce, market and sell goods or services in the market, and units which can decide independently and do constitute an economic whole”. Therefore, apart from specific companies, groups of companies may also be imposed fines if they are considered as an undertaking within the meaning of the Competition Act.
· Associations of undertakings,
· Association of undertakings is defined in the Competition Act as “Any kind of associations with or without a legal personality, which are formed by undertakings to accomplish particular goals”.
· Natural persons employed in managerial bodies of the relevant undertaking and association of undertakings having legal personality.

· They are to be imposed up to ten per cent of only the procedural fines mentioned in the Competition Law.
8.
In your jurisdiction, are there any statutory or legal limits as to the maximum and or to the minimum amount of a fine that can be imposed on any of the above offenders or on types of infringements? (NB: issue also covered by question E, section 11 of cartel template) 

As stated with respect to B.1., procedural fines and periodic fines are fixed amounts as provided in the Competition Act. 
Minimum amount of the substantive fine is also fixed whereas the maximum amount is up to ten percent of the annual gross revenue of natural and legal persons having the nature of punishable undertakings, and of associations of undertakings and/or the members of such associations which generated by the end of the preceding financial year. 

Procedural fines, periodic fines and the minimum amount of the substantive fine are re-determined each year in accordance with the provision of the Supplementary Article 2 of the Turkish Penal Code, and are announced by the Communiqués of the Competition Board. 
9.
What is the limitation period (if any) from the date of the termination of the infringement by which the investigation/proceedings must begin or a decision/judgement in the merits of the case must be made? (NB: issue also covered by question A, section 9 of cartel template) 

The power of the Competition Board to impose fines and periodic fines regarding an infringement is subject to a period of prescription which is five years. 
The period commences to run from the day of occurrence of the infringement. If continuous or repeated infringements are in question, it commences from the day the infringement ends or is repeated last. Any action to be taken by the Competition Board with regard to this infringement for purposes of examination or inquiry interrupts the prescription as of the notification of this action to one of the parties concerned. That an appeal has been made against the decision interrupts the period of prescription.
10.
What is the objective of fines in your jurisdiction is it (NB: issue also covered in part by question D, section 11 of cartel template) 

-
deterring the sanctioned companies or individuals to repeat the same conduct in the future?

-
deterring other companies or individuals to start a cartel or to join a cartel?

-
recovering the unlawful profits obtained by the cartel for the victims of the cartel?

-
punishment (i.e. recovering unlawful profits plus an additional fine)?

-
another one?

-
a combination of any of the above?
Please indicate your objective by underlining the appropriate reply.
When the Competition Act is considered as a whole with all its provisions on not only public enforcement but also private enforcement, it can be said that all of the following objectives are valid;
· deterring other companies or individuals to start a cartel or to join a cartel.
· recovering the unlawful profits obtained by the cartel for the victims of the cartel.
· punishment (i.e. recovering unlawful profits plus an additional fine).
11.
What is the maximum amount of fines that have been imposed in your jurisdiction on a single company/legal entity/economic entity (choose whatever is the more appropriate definition in your jurisdiction)?

Maximum amount of fine has been imposed on one of the biggest GSM operators and is approximately USD 17 million (see National Roaming, 9.6.2003; 03-40/432-186).  
C.
Determination of fines
1.
In your jurisdiction, are fines related in any way to: 

-the nature of the infringing conduct;

- the gravity of the infringing conduct;

-other factors?

Please also define the meaning of these concepts in your jurisdiction. 
According to the Competition Act, following factors should be taken into account by the Competition Board when deciding on fines;

· the existence of intent, 

· the severity of fault, 

· the market power of the undertaking or undertakings upon which a penalty is imposed, and 

· the severity of potential damage.
The Competition Act does not provide any definitions or explanations for these concepts. Regarding nature and gravity of the infringing conduct see explanations in C.7 and C.8.
2.
In your jurisdiction, are fines related to:

- the global turnover of the firm/undertaking (whatever is appropriate);

- the value of sales/volume of commerce on the relevant market concerned by the infringement;
- the additional profit made through the infringement;

- the consumer losses due to the infringement;

- the total loss of economic welfare;

- other?

According to the Competition Act, substantive fine is imposed according to the annual gross revenue. Annual gross revenue is the net sales of the firm [(domestic sales + export sales + other income) - (sales returns + sales deductions + other deductions)]. 
3.
If you replied to question B.2, is the relationship between the fine and the answer to question B.2: 
- a fixed amount, 

- a percentage 

- or takes another form? 

See answer to B.8. To sum up, procedural fines, periodic fines and the minimum amount of the substantive fine are fixed amounts and re-determined each year whereas maximum amount of the substantive fine is up to ten per cent of the annual gross revenue of the undertaking, association of undertaking and/or members of such associations. 
4.
If the basis for the determination of fines is a proportion of the company's sales, are these sales direct sales only or indirect as well? In this context, indirect sales mean that the cartel member also transforms the cartelised product and sells the transformed product (even not cartelised). For example, a producer of wood pulp that sells also paper: is the value of wood pulp contained in the sales of paper taken into account?
The basis for the determination of the substantive fine is annual gross revenue as provided in the Competition Act. Therefore, in case a company producing both wood pulp and paper engages in an anti-competitive practice involving either of these products, its annual gross revenue will be taken as the basis for the determination of the fine and as a result the annual gross revenue will include revenue from all sales (including both products) regardless of the subject product of the anti-competitive conduct. 

Similarly, if a company (A) sells the cartelised product to another company (B) in the same group which in turn sells it on the market, are these sales (of B) taken into account for the determination of the fines? 
In case there are producing and marketing firms belonging to the same group, then normally annual gross revenue of the producing undertaking is taken into account while deciding on the substantive fine. Therefore, sales by the marketing firm of the group are not taken into account. Among the reasons for this is the fact that it is the annual gross revenue of the producing firm that provides the most accurate result in terms of the criteria such as the market power of the undertakings (See Ceramics, 24.2.2004; 04-16/123-26).
6.
Please explain how, in your jurisdiction, the duration of a cartel has an impact on the determination of fines?

In answer to C.1. above, the factors taken into account by the Competition Board while deciding on fines are cited. One of them is the severity of the potential damage. The Competition Board takes into account duration of a cartel in terms of severity of the damage while deciding on the fine (see Ceramics, 24.2.2004; 04-16/123-26). 
Moreover, duration of the infringement may be taken as an aggravating or mitigating factor by the Competition Board. See C.7 and C.8 below.
7.
In the determination of fines are the following possibly "aggravating" factors/circumstances taken into account? (please underline the relevant factors): 

recidivism,

role in the offence, being an instigator/leader/organiser of the conduct,

refusal of co-operation,

obstruction,

others, namely:

· Long duration of the infringement

· Competitors carried out per se infringements such as price fixing, market sharing,

· All undertakings in the relevant market participated in the infringement, 

· Infringement is comprehensive and/or widespread,

· Importance of the relevant product for another product (e.g. importance of yeast for the bread market),
· Continuation of the infringements even when the TCA carries out its  investigation,

· Anti-competitive practice has impact on not only the relevant product market but also other markets,
· Development of a strategy to prevent the investigation of the TCA and decrease its impact and its implementation,
· Awareness of the legislation on competition,
· Provision of incorrect, misleading information,

· Existence of measures to control whether anti-competitive agreement or decision is carried out by the relevant parties, applying pressure on the parties,
· Active participation by the undertakings in meetings where anti-competitive decisions are taken and in implementation of the decisions taken,
· Relevant undertaking has an important size and (financial) power countrywide.
Please elaborate, how do these factors modify the determination of the fine? 

The impact of the factor in question is evaluated on a case-by-case basis.  

8.
In the determination of fines are the following possibly "mitigating" factors/circumstances taken into account? (please underline the relevant factors):
negligence (for example, insufficient control on the conduct of rogue employees),

immediate termination of the infringement,

short duration,

state action defence,
effective co-operation with the competition authority during the investigation,

 limited participation/minor role in the offence,

 a company's antitrust compliance program, 

others, namely: 

· Relevant product market where the infringement has occurred is limited or relevant geographic market is small,

· Damage caused by the infringement is small,

· In the first years of the operation of the TCA, competition rules and competition culture were not established because the implementation of the Competition Act newly began.
· General positive attitude of the parties during investigation by the TCA,

· The undertakings in the relevant product market are small size and not strong financially,
· Informal production in the market (unfair competitive conditions created by cost advantages illegally obtained by undertakings operating informally),
· Limited participation in the infringement of an undertaking compared to other participants in the market,
· Limited impact of the anti-competitive agreement or decision in the market,

· The agreement has not caused impact limiting competition and has remained at a level of potential threat,
· Difficulties faced by the sector,
· Cooperation with the TCA,
· Admission of participation in the infringement and commitment to end it,
· Compliance with the opinion forwarded during the investigation by the Competition Board informing the relevant undertakings or associations of undertakings concerning how to terminate the infringement,

· Subject of the infringement constitutes a small part of the turnover of the undertaking in question,
· There is intense interbrand competition in the market,

· Turnover in the sector achieved by the undertakings is low ,

· The infringements are vertical in nature,

· Undertaking has notified that it will not comply with the anti-competitive agreement, 

· Participation by the undertaking in the infringement subsequently and as a result of pressure by other undertakings.
Please elaborate, how do these factors modify the fine determination?
The impact of the factor in question is evaluated on a case-by-case basis.  

9.
In addition to the factors mentioned in question C.7, are there in your jurisdiction factors that can result in an increase of the fine for policy reasons, for example higher deterrence? 

-
10.
If you have a Leniency programme that allows reductions of the fine other than complete immunity (i.e. reduction lower than 100%), explain how it interacts with other possible reductions (i.e. those mentioned in question C.8)?



NA. There is no leniency programme applied by the Competition Board.
11.
If negotiated/direct settlements with cartel participants are possible in your jurisdiction, explain their role in the determination of fines?

NA. There is no negotiated/direct settlement with cartel participants applied by the Competition Board.
12.
In cases where the fine determined on the basis of all the factors existing in your jurisdiction exceeds a statutory/legal maximum, are reductions for Leniency, Settlement or other reasons taken from the maximum?



NA.

13.
Is the inability of an undertaking to pay the fine taken into consideration in your jurisdiction? If so, in which way? 
As provided in C.1. above, when deciding on fines, the Competition Board has to take into account factors such as the existence of intent, the severity of fault, the market power of the undertaking or undertakings upon which a penalty is imposed, and the severity of potential damage. In one case regarding fixing prices, sharing markets by an association of undertakings, the Competition Board made assessments on possible impact of the fine to be imposed on the association in question by examining the market and financial structure of the members of the association. As the turnover of the association of undertakings was composed of the combined turnover of the member undertakings, the Competition Board considered that severe fine may put small undertakings in a disadvantageous position against larger ones. Moreover, small undertakings might even exit the market and the remaining few ones might change the economic definition of the market. Therefore, the fine was determined by taking into account the general purpose of the competition law to stimulate competition (see motor replacement, 27.2.2001; 01-10/100-24). 
With these explanations in mind, inability of the undertaking may be taken into consideration by the Competition Board. 
14.
If the system used in your jurisdiction differs from the structure followed in the present questionnaire, please explain how fines are determined in your jurisdiction.

-
D.
Transparency

1.
In your jurisdiction, are guidelines or a methodology on determination of fines public? If not, are there any other public sources of information that explain how fines are determined?

The decisions by the Competition Board include explanations on how factors cited in answer to C.1. are taken into account. Moreover, the decisions also cite aggravating and mitigating circumstances of the case in question. For the time being, there are no separate guidelines on determination of fines issued by the Competition Board for the time being. However, the TCA has established a working group composed of competition experts to prepare a draft guideline which will be made public.
2.
In specific cartel cases, is the methodology or the actual reasoning that leads to the final amount of the fine explained or published (for example, in decisions of the CA, judgements of Courts or any other form)?

See answer to D.1. 
