Obstruction Questions 

1)    False Statements.


a)  False Statements -- Oral.  Can your agency (either on its own or thru a referral to a prosecuting agency) prosecute an individual or corporation for false oral statements in connection with a cartel investigation?  Yes. It should be mentioned that oral statements are always either written down or recorded in practice. If so:

i)   Can
 your agency compel an individual or corporation to respond to questions under oath? No.
ii)  Can your agency bring a criminal or administrative action for false statements made under oath? N/A
iii)
Can your agency bring a criminal or administrative action against an individual or corporation for unsworn false oral statements? Yes. Administrative fines can be imposed as granted below.
iv) With respect to ii-iii above, are false oral statements made to a government agent during an investigation treated the same or differently than false statements made to a Judge or tribunal? The Competition Board may impose administrative fines whereas the judge may impose a prison sentence.
v)  With respect to ii-iii above, what is the maximum sentence or penalty that your jurisdiction can impose on an individual or corporation for a violation? Article 16/1/b of the Turkish Competition Act (the Act) provides that the Competition Board may impose on natural and legal persons having the nature of undertakings and on associations of undertakings and/or the members of such associations hundred million liras
 in case no information is provided at all, incomplete, incorrect or misleading information is provided where there is a request for information by the decision of the Board, or an on-the-spot inspection. Moreover, Article 16/3 provides that in case undertakings and associations of undertakings having legal personality are subjected to fines mentioned in Article 16/1/b, natural persons employed in managerial bodies of this legal personality are also fined personally up to ten percent of the fine imposed. These are among the basic provisions that can be used against oral as well as written false statements while Turkish Competition Authority (TCA) personnel uses the relevant powers. Moreover, according to Article 16/2; provided that it is not less than two hundred million liras
, the Competition Board can impose a substantive fine up to ten percent of the annual gross revenue of natural and legal persons having the nature of punishable undertakings, and of associations of undertakings and/or the members of such associations. While imposing a fine according to Article 16/2 the Competition Board may take into account such oral false statements as aggravating circumstances.
vi) With respect to ii-iii above, how many individuals/companies have been sanctioned for a violation in the past five years None
vii) With respect to ii-iii above, what is the most severe sanction that has been imposed on an individual/company over the past five years No fine imposed so far

b)   False Statements -- Written.  Can your agency (either on its own or thru a referral to a prosecuting agency) prosecute an individual or corporation for providing false or misleading written statements in connection with a cartel investigation? Yes. If so:

i)
In connection with bids on government contracts, do agencies in your jurisdiction ever require corporations to certify that they did not collude, discuss, or exchange pricing information with competitors prior to submitting bids for government contracts and, if so, can you prosecute an individual and/or corporation for a false certification? No.
ii)  Can a company responding to a demand for documents or information in your jurisdiction be required to provide a sworn certification stating it has fully responded to the demand, and if so, can you prosecute an individual and/or corporation for a false certification? No.
iii)  With respect to i-ii above, what is the maximum sentence or penalty that your jurisdiction can impose on an individual or corporation for a violation? N/A.
iv)
With respect to i-ii above, how many individuals/companies have been sanctioned for a violation in the past five years? N/A.
v)
With respect to i-ii above, what is the most severe sanction that has been imposed on an individual/company over the past five years? N/A.

c)  Other than what has been described above, are there any other means available to your agency to protect your investigations from false statements made by witnesses or subjects of your investigation? If so, please provide a brief description of how these powers have been utilized in recent cartel investigations. Article 16/1/a of the Act provides that the Competition Board may impose on natural and legal persons having the nature of undertakings and on associations of undertakings and/or the members of such associations hundred million liras
 in case misleading or incorrect information is provided in applications for exemption, negative clearance and permission as to mergers or acquisitions, and in notifications and applications in relation to agreements concluded before the entry into force of this Act. Moreover, Article 16/3 provides that in case undertakings and associations of undertakings having legal personality are subjected to fines mentioned in Article 16/1/a, natural persons employed in managerial bodies of this legal personality are also fined personally up to ten percent of the fine imposed. In addition to Article 16/1/b granted above, Article 16/1/a can also be used against written false statements. Moreover, explanations about Article 16/2 in response to Question 1/a/5 are also valid here. In a case in 2002, fine was imposed on an association under Article 16/1/b and relevant people in its managerial body under Article 16/3 because the association sent a document other than the one requested. In another case the same year, fine was imposed on an undertaking under Article 16/1/a and the relevant people in its managerial body under Article 16/3 because incorrect and misleading information was provided in its notification. 
2)  Document Destruction and Falsification.


a)
Can your agency (either on its own or thru a referral to a prosecuting agency) prosecute individuals or corporations for destroying, altering or falsifying documents?  Does your law distinguish between documents that are destroyed as opposed to altered or falsified? Article 16/1/a can be used for falsification. Article 16/1/b can be used for destruction and falsification. The Act makes no distinction between documents that are destroyed as opposed to altered or falsified. Explanations about Article 16/2 and 16/3 are also valid here. Another Article, that can be used under these circumstances, may be Article 17/1/d which provides that the Competition Board may impose on undertakings and associations of undertakings twenty million liras
 per day for prevention of on-the-spot inspection by competition experts of the Board for instance if the subject of the inspection does not submit the documents requested by destroying them.

b)
What are the elements that must be proved in order to convict an individual or corporation of destroying, altering or falsifying documents? The Act provides no special elements regarding burden of proof in these circumstances. Any evidence and means of proof can be used. Is there any right within your law to destroy a document if the individual destroying the document is the only person incriminated by the document? There is no specific provision in the Act.

c)
Can you prosecute acts occurring outside of your country (like document destruction) that obstruct an investigation in your country? The Act applies whenever the markets for goods and services within the boundaries of the Republic of Turkey are affected. Therefore, it can be said that acts occurring outside the country can be investigated.

d)
What is the maximum sentence or penalty that your jurisdiction can impose on an individual or corporation for either destroying, altering or falsifying documents in connection with a cartel investigation? See explanations on Article 16/1/a-b, 16/2, 16/3 and 17/1/d above.

e)
How many individuals/companies have been sanctioned for a violation in the past five years for either destroying, altering or falsifying documents in connection with a cartel investigation? 8 for what we may call Document Withholding

f)
What is the most severe sanction that has been imposed on an individual/company over the past five years for either destroying, altering or falsifying documents in connection with a cartel investigation? In 2003, in one case, three undertakings were imposed fines for what can be called as withholding information under Article 16/1/b. The total amount of fine is € 7977 (€ 2659 for each). Moreover, relevant people in managerial bodies of these undertakings were also imposed fines under Article 16/3.

g)
Other than what has been described above, are there any other means available to your agency to protect your investigations from document destruction or falsification?  If so, please provide a brief description of how these powers have been utilized in recent cartel investigations. 
3)  Witness Tampering, Other


a)  Are you able to prosecute either individuals or corporations for witness tampering or threatening or encouraging a witness to change his/her testimony? No. If so, what is the maximum penalty and could you describe your recent experience?


b)  Are there any other ways, not captured above, that your agency uses to protect the integrity of its investigations? TCA keeps the names of the informants confidential.
� The amount of fine is redetermined each year in accordance with the provision of the Supplementary article 2 of the Turkish Penal Code, and is announced by the Communiqués of the Competition Board. The amount of the fine valid for 2006 is approximately €1997.


� The amount of fine is redetermined each year in accordance with the provision of the Supplementary article 2 of the Turkish Penal Code, and is announced by the Communiqués of the Competition Board. The amount of the fine valid for 2006 is approximately € 3994.


� The amount of fine is redetermined each year in accordance with the provision of the Supplementary article 2 of the Turkish Penal Code, and is announced by the Communiqués of the Competition Board. The amount of the fine valid for 2006 is approximately €1997.


� The amount of fine is redetermined each year in accordance with the provision of the Supplementary article 2 of the Turkish Penal Code, and is announced by the Communiqués of the Competition Board. The amount of the fine valid for 2006 is approximately €399.





