Predatory Pricing

This questionnaire seeks information on ICN members’ analysis and treatment of predatory pricing claims.  Predatory pricing typically involves a practice by which a firm temporarily charges low prices in order to limit or eliminate competition, and thereby allows the firm to raise prices subsequently.  This questionnaire concerns only treatment of single product discounts; rather than pricing practices involving multiple products (including bundling, tying, and related prices).  Unless otherwise stated, the questions concern conduct by a dominant firm or firm with significant market power.  

Respondents should feel free not to answer questions concerning aspects of your law or policy that are not well developed.  Answers should be based on agency practice, legal guidelines, relevant case law, etc., rather than speculation. 
Analysis (elements and evidence)

1. Please provide the main relevant texts (in English if available) of your jurisdiction’s laws and guidelines on predatory pricing.  
Article 6.2.a. and 6.2.d of the Act No 4054 on the Protection of Competition (the Turkish Competition Act) are the basic provisions dealing with predatory pricing. Article 6.2.a and 6.2.d are as follows: 
Abuse of Dominant Position

Article 6- The abuse, by one or more undertakings, of their dominant position in a market for goods or services within the whole or a part of the country on their own or through agreements with others or through concerted practices, is illegal and prohibited.

Abusive cases are, in particular, as follows:

a) Preventing, directly or indirectly, another undertaking from entering into the area of commercial activity, or actions aimed at complicating the activities of competitors in the market,

…
d) Actions which aim at distorting competitive conditions in another market for goods or services by means of exploiting financial, technological and commercial advantages created by dominance in a particular market,

…
2. Please list your jurisdiction’s criteria for an abuse of dominance/monopolization based on predatory pricing.
Four elements are considered relevant in deciding whether there is predatory price in our jurisdiction and they are as follows:

1. Economic superiority – whether the undertaking has financial power to compensate its losses due to predatory pricing (see Aycell 14.8.2003; 03-56/655-301; ASKİ 8.8.2002; 02-47/587-240), stand the losses longer than its competitors (Coca Cola 23.1.2004; 04-07/75-18; Packed Sugar 2.6.2005; 05-38/490-118; Goldaş 29.3.2007; 07-29/259-90). If the undertaking is dominant in the market, it is generally assumed that the undertaking holds economic superiority. 
2. Unusually low price – whether the price is below cost,
3. Intent – whether there is intent to drive competitors out of the market or prevent new entry,
4. Recoupment – whether the dominant undertaking can raise the price and compensate for its losses following the practice of predatory pricing.
Although the Turkish Competition Authority (TCA) makes assessments regarding all these four elements including recoupment in various decisions (i.e. Aygaz 22.2.2007; 07-16/145-46; Goldaş 29.3.2007; 07-29/259-90), it is overtly stated that recoupment is not considered necessary in reaching a decision that there is predatory price if the remaining three elements are present (see Coca Cola 23.1.2004; 04-07/75-18).

3. Please explain the circumstances under which a firm’s pricing is, or may be, considered “predatory” in your jurisdiction, by responding to the following questions:   

a. As part of your analysis, does the price have to be below one or more measures of cost?  Yes/No

i. If yes, please identify which of the following measures is/are used, as applicable:  

	Cost benchmark/measure
	Used?
	Comment

	
	Yes
	No
	

	Below marginal cost (the cost of producing one more unit of output)
	
	
	

	Below average variable cost (cost that varies with output)
	X
	
	Per se predatory price

	Below average avoidable cost (all costs that can be avoided by not producing some or all output)
	
	
	

	Below average long run incremental cost (average variable costs and product-specific fixed costs) 
	
	
	

	Below average total cost (cost including variable, fixed and sunk – non-recoverable – costs)
	X
	
	Price between average total cost and average variable cost when accompanied by intent to drive competitors out of the market or prevent new entry is regarded as predatory.

	Other measure of cost (Please identify)
	
	
	


b. For each cost measure employed, please provide the definition of the measure used in your jurisdiction.  
Variable costs are those that change in proportion to amount of production. Elements that will be included in variable costs may need to be determined on a case by case basis. 
Average total cost is the sum of average variable and fixed costs.
c. Is the same cost measure applied in all cases?  Yes/No  
i. If different cost measures can be applied, for example on the basis of industry, please explain and provide examples, as available.
NA
ii. If more than one cost measure can be applied in any individual case, please explain why and whether, in practice, this has raised issues.
NA
d. If price must be shown to be below cost, for which of the dominant firm’s sales must this be shown?  

i. Is the only relevant comparison between the cost measure and the dominant firm’s average price for all of its sales in the relevant market?  Yes/No
1. If no, over which of the dominant firm’s sales can cost be compared?  

Generally, the costs of the products whose prices are alleged to be predatory are taken into account rather than all the sales by the dominant undertaking in the relevant market. 

However, in one case where the relevant undertaking sells a wide range of products belonging to the product market and has some other activities not related to the relevant product market, in addition to cost analyses with respect to selected basic products in the relevant product market, the cost of the entire package of products in bids submitted for specific tenders has been taken into account (see ISBAK 22.5.2006; 06-35/444-116). In another case, where predatory prices were alleged to be applied regarding certain product groups, in addition to the cost analyses regarding these product groups and individual products belonging to these groups, cost analyses of the series to which these product groups belonged were also taken into account (Paşabahçe 20.7.2006; 06-53/693-199). In this case, it was seen that the undertaking in question obtained profits for the product groups overall (despite losses and profits for individual products under these groups) as well as the series to which these product groups belonged.
e. Could a firm’s price above average total cost ever be found to be predatory?  Yes/No
i. If so, please explain the instances in which this might occur, and identify whether this has been the basis for actual enforcement.
NA
f. If prices do not have to be below a cost benchmark to be considered predatory, please explain the circumstances under which the firm’s prices are considered predatory.
NA
4. To be unlawful, must the alleged predatory pricing occur in the market in which the firm holds a dominant position/substantial market power?  Yes/No 
a. If no, please explain.  
For instance, in cases involving cross subsidization, predatory prices are applied in markets where the undertaking in question does not hold a dominant position (see TTNet, 2.10.2002; 02-60/755-305). 
5. Apart from the cost criteria referenced in question 3 above, must other objective criteria, such as the duration or continuity of the pricing behavior, be demonstrated for a finding of liability under a predatory pricing theory?  Yes/No 

It can be mentioned that predatory price should last for a certain period of time that may restrict activities of the competitors and even may lead them to exit the market (see Siemens 17.6.2005; 05-40/554-154), may create detrimental impact on the relevant undertakings (Türk Telekom 1.5.2003; 03-28/347-147). However, as to length of time there are not clear cut rules and length of the predatory prices is taken into account on a case by case basis. For instance, in one case tariffs of a sales campaign that lasted three months were not regarded as long enough to create detrimental object or impact on the relevant undertakings (Türk Telekom 1.5.2003; 03-28/347-147).

However, it should be mentioned that length of time is not a separate element of predatory pricing in addition to the elements provided in answer to Question 2. Rather, it has been taken into account as part of the general analysis.

a. If so, please explain.  For example, if the behavior must be sustained over a certain time period, why, and for what period? 
NA

6. On what type of evidence do you rely to prove predatory pricing?  Please explain, including examples as appropriate.

a. Are cost data used?  Yes/No

i.     If so, are cost data from the firm used?  Yes/No
For instance, in Coca Cola (23.1.2004; 04-07/75-18), short term average cost was calculated via the sum of the expenses of extract (initial material), packing, variable production items and variable sales, marketing and distribution items. Short term average total costs were taken as the sum of average variable cost, fixed costs, fixed marketing, sales and distribution expenses, general administration expenses and financing expenses. 

b. Are there circumstances when cost data of other firms can be used?      Yes/No.  

i. If so, please specify the circumstances.
In case sufficicient data can not be obtained from the undertaking whose prices are allegedly predatory or there are doubts regarding the data obtained from this undertaking, then cost data of the competitors may be taken into account provided that they are of a nature satisfying the requirements of the analysis. 
c. What other data or information is used, if any?  Please provide examples as relevant.  

Where costs can not be fully determined, base prices emerged in financial markets may be taken as an indicator for reference prices and costs to evaluation (see Goldaş 29.3.2007; 07-29/259-90).
7.
Does pricing below a particular cost benchmark create a presumption of predatory pricing?  Yes/No

a. If yes, is this presumption rebuttable or irrebuttable?  Please explain. 
Although in some of the earlier cases, prices below average variable cost was not regarded as predatory per se (see for instance Frito Lay 29.02.2000; 00-9/89-44), recent case law of the TCA adopts the presumption that prices below average variable cost are predatory (İSBAK 22.5.2006; 06-35/444-116; HABAŞ 19.9.2006; 06-66/887-256). This presumption is irrebuttable.
b.
If the presumption is rebuttable, what must be shown to rebut the presumption?  
NA
8.
Is there a “safe harbor” from a finding of predatory pricing for pricing above a particular cost benchmark?  Yes/No 

a. If yes, please explain, including the terms of the safe harbor.
Based on the case law of the TCA, it may be said that prices above average total cost provide a safe harbour from finding of predatory prices.  

9. Is recoupment (obtaining additional profits that more than offset profit sacrifices stemming from predatory pricing) required for a finding of liability under predatory pricing rules in your jurisdiction?  Yes/No
Although the TCA makes assessments regarding all the four elements including recoupment (see answer to Question 2) in various decisions (i.e. Aygaz 22.2.2007; 07-16/145-46; Goldaş 29.3.2007; 07-29/259-90), it is overtly stated that recoupment is not considered necessary in reaching a decision that there is predatory price if the remaining three elements are present (see Coca Cola 23.1.2004; 04-07/75-18). 
If so:

a. Is this assessment conducted separately from the analysis of the firm’s market power and the predation?  Yes/No
NA
b. What factors are employed in assessing recoupment in your jurisdiction?
NA
c. Is there a specific recoupment calculation or amount to be shown? Yes/No  
NA
i. If so, what is this?
NA
d. Is there a relevant time period for recoupment?  Yes/No
NA
i.
If so, what is it?
NA
e.  Is it possible for recoupment to occur in a market different than the one in which the predatory pricing took place?  Yes/No
NA
i. If so, please explain and provide relevant examples.
NA
f. What degree of likelihood of recoupment is required (e.g., possibility or probability)?
NA
i. Please provide examples of the recoupment standard of likelihood employed as part of your recoupment assessment.
NA
10.
Is the firm’s intent relevant in predatory pricing cases?  Yes/No

a. If so, please describe the relevant type(s) of intent, and the evidence used to show the required intent, providing available examples.  
Case law of the TCA especially mentions intent to drive competitors out of the market or prevent new entry. Intent may be clarified based on relevant documents that might be found during on-the-spot inspections or on analyses regarding structural features of the sector in question and economic circumstances of the period when alleged predatory price is observed (see Coca Cola 23.1.2004; 04-07/75-18). 
b. If objective conditions for predatory pricing -- for example, pricing exceeding a certain cost benchmark or recoupment – are not demonstrated, does intent matter?  Yes/No
i. If so, please explain.
NA
11.
In addition to proving below-cost pricing, must effects, such as market        foreclosure or consumer harm, be demonstrated to establish liability?  Yes/No
There is no need to show market foreclosure or consumer harm to prove predatory pricing. However, while deciding whether there is intent to drive competitors out of the market or prevent new entry, market foreclosure may be taken into account to find existence of the intent.
a. If yes, please explain the elements assessed (e.g., exit or delayed entry of competitors, price increases, prevention or delay of price decreases) and the types of evidence required to do so. 
NA
Justifications and Defenses

12.
What type of justifications or defenses, if any, are permitted for predatory pricing, e.g., an efficiency, meeting competition or objective necessity defense?  Please explain and provide examples, as relevant. 
In one case involving newspapers market, the newcomer decreased the price of its newspaper that was in the segment between main newspapers and secondary newspapers. Two undertakings holding collective dominant position decreased prices of their secondary newspapers as a response. However, they did not decrease the price of their main newspapers that were competing with the newcomer’s newspaper. The TCA decided that the intent of the collectively dominant undertakings were not to complicate the activities of the newcomer because they chose to decrease the price of secondary newspapers rather than that of the main newspapers competing with the newcomer’s newspaper. According to the TCA, the conduct by the collectively dominant undertakings was competitive and aimed to enable their secondary newspapers to be able to compete with the newcomer’s newspaper and at least to prevent loss of their market share. After taking into account the intent, effect and duration of the price decrease by the collectively dominant undertakings, the TCA decided that price decrease was not predatory but competitive. Therefore, it may be said that meeting competition may be seen as a defence and justification together with other elements in the analysis (see Star 8.12.1999; 99-56/599-381. 
Two exceptions are available to consideration of sales below cost as predatory price that are promotion activities and following the rival (see Frito Lay, 29.02.2000; 00-9/89-44). If price is below average variable cost for a temporary period and within the framework of a certain promotion activity, then it is not regarded as abuse. For instance, in Frito Lay, sales below average variable cost was not regarded as predatory price because the factory of the undertaking in question incurred heavy losses in earthquake and could not make production for three months; faced significant losses in its market share; predatory prices concerned only one size among four sizes of the relevant products; lasted temporarily only for 34 days; covered only the region affected by the earthquake, and some other 11 cities where significant decrease was faced in market share; had no intent to drive competitor out of the market or complicate competitor’s activities. The TCA took into account these circumstances of the case and decided that predatory prices aimed only to restore market share of the relevant undertaking that decreased 30%. 
Prices below cost due to seasonal impacts or narrowing demand due to unexpected developments in macroeconomic variables may be claimed as lack of intent to drive competitors out of the market (see Coca Cola 23.1.2004; 04-07/75-18). 

Losses incurred to secure a place and get established in the market may not be regarded as abuse when carried out by a dominant undertaking in a market where it newly entered (see Hürriyet 19.10.2004; 04-66/955-231). 
a.
What is the standard of proof applicable to these defenses?  Who bears the burden of proof?  What evidence is required to demonstrate that these defenses or justifications are met? 
The TCA has to take into account all legal and economic circumstances surrounding the case ex officio. Relevant documents, statements by the dominant undertaking, competitors and other market players, market characteristics etc may all be used to demonstrate that these defences or justifications are met.
Enforcement 

13. 
Please provide the following information for the past ten years (as information is available): 
a. The number of predatory pricing cases your agency reviewed (investigated beyond a preliminary phase).   
3
b. The number of these cases that resulted in (i) an agency decision that the conduct violates antitrust rules; (ii) a settlement with relief.  
There is only 1 case where the TCA found violation of antitrust rules. 
c. The number of agency decisions issued, if any, that held that the practice did not violate your jurisdiction’s predatory pricing rules (i.e., “clearance decisions”).  
2
d. Each of the number of agency decisions or settlements that were (i) challenged in court and, of those, either (ii) overturned by court decision or (iii) confirmed by court decision. 
(i) 2 decisions have been challenged in court. The court proceedings are still pending. 
The remaining third decision has been finalized as it has not been challenged in court.
14.
Does your jurisdiction allow private cases challenging predatory pricing? Yes/No. 
According to the Turkish Competition Act, anyone who abuses his dominant position in a particular market for goods or services is obliged to compensate for any damages of the injured. 
a. 
Please provide a short description of representative examples, as available.
Not available 

15. 
Is predatory pricing a civil and/or a criminal violation of your jurisdiction’s antitrust laws? 
Predatory pricing is a civil violation of antitrust laws in Turkey.
a.
If both, what are the differences in the criteria applied to these categories? 
NA

b.
On what basis does the agency choose to bring a criminal or civil case? 
NA

16.
As relevant, please provide a short English summary of the leading predatory pricing decisions/cases in your jurisdiction, including information on the method used to calculate costs, to the extent applicable, and, if possible, a link to the English translation, an executive summary or press release of the case.
Note by Turkey for the Roundtable on Competition on the Merits (DAF/COMP/WD(2005)11, 26.5.2005.), held in OECD Competition Committee on June 2005, provides summary information regarding two predatory pricing cases, namely Coca Cola (23.1.2004; 04-07/75-18) and Frito Lay (29.02.2000; 00-9/89-44). Relevant parts of the Note are as follows:
Coca Cola – Frito Lay 2000

These two separate cases highlight the approach of the TCA to predatory pricing. In Coca Cola, the TCA mentions four elements to take into account in general while deciding the existence of predatory price as economic superiority (dominant position), extremely low price, intent and recoupment. Recoupment was discarded by the TCA because even if predatory price is unsuccessful, it causes transition from producer’s welfare to consumer’s welfare meaning inefficient use of resources. Therefore, it was agreed that intent could be used within the structural features of the sector besides commercial superiority and low price.

Previously, in Frito Lay the TCA’s following remarks focus on intent: 
“During the process of price-cost analysis concerning with the predatory price, the concept of average variable cost constitutes the main movement point. A price under the average variable cost creates doubt toward the existence of the predatory price. If this doubt is supported with the intention of hardening activities of competitors or driving them out of the market, this case rules the existence of the predatory price also in reference law application sources.

It may be expressed that there are two exceptions to evaluate the sales under cost as the predatory price, these are promotion activities and following the competitors. In a pricing policy carrying out within the framework of a certain promotion activity and for a temporary period the sales prices under the average variable cost may be accepted.”
Moreover, the TCA in Coca Cola cites widely the literature and the case law of the US and EU concerning predatory price and as a result accepts that even if the prices change between variable cost and total cost, the practice can be predatory price if there is predatory intent. In this case, no document proving evidence of predatory pricing could be found and the motive behind the pricing strategy was tried to be found within the context of the structural features of the sector and the economic features of the period when the predatory prices were alleged to be applied and as a result no intent was proved.

17.
Please provide any additional comments that you would like to make on your experience with predatory pricing rules and their enforcement in your jurisdiction, including, as appropriate but not limited to: 

a.   Whether there have there been or you expect there to be major developments or significant changes in the criteria by which you assess predatory pricing, explaining these developments as relevant. 
None.
b. Whether there are significant policy and/or practical considerations that may lead to greater or lesser agency enforcement against predatory pricing pursuant to unilateral conduct rules in your jurisdiction, e.g., concern with the risks of false positives/false negatives, the existence of related laws such as a general ban on below-cost pricing, limited evidence of consumer harm, and/or difficulties in obtaining reliable cost data (please provide explanation as relevant).
None.
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