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A.  
Objectives of unilateral conduct laws
1.  With regard to your jurisdiction’s unilateral conduct rules – e.g., rules concerning the prohibition of abuse of dominance or monopolization ‑ please state the objectives of these rules (e.g., consumer welfare, efficiency, protecting the competitive process), and identify the source from the following, as applicable: 

a. Constitution 

b. Statutes 

c. Regulations 

d. Agency enforcement policy (e.g., guidelines, speeches)

e. Case law

f. Other (please identify)

a. Constitution
Article 167 of the Turkish Constitution provides an explicit foundation for competition policy by requiring that the state “take measures to ensure and promote the sound, orderly functioning of the money, credit, capital, goods and services markets; and … prevent the formation, in practice or by agreement, of monopolies and cartels.” It can be stated that removing barriers against competition is a basic premise to ensure and promote sound and orderly functioning of the markets. Therefore, protection of competition should be seen as the basic objective of competition rules that derive their rationale from the Constitution.

b. Statutes

In line with Article 167, the purpose of the Act on the Protection of Competition no. 4054 (Competition Act) is stated simply as the “protection of competition” in article 1 as:

“…to prevent agreements, decisions and practices preventing, distorting or restricting competition in markets for goods and services, and the abuse of dominance by the undertakings dominant in the market, and to ensure the protection of competition by performing the necessary regulations and supervisions to this end.”

The reasoning of Article 1 of the Competition Act overtly states that “ … the purpose of this act is for the State to ensure the protection of competition through the necessary legal arrangements.”

General reasoning of the Competition Act describes the economic system of Turkey as a market economy and provides that “
The basic and central element of economic policy implemented for ensuring and protecting workableness in market economies is competition. In other words, competition has presence only by market economy, and the workableness of market economy depends on the existence of a sound competitive environment”. Moreover, it states that “Since competition is a process in the position of an instrument ensuring workableness of market economy, sound functioning of market economy cannot be in question in the event of absence of conditions to create competition.” General reasoning goes on to say that “… primarily the existence of a sound competitive process is required for market economy to be able to function efficiently.”


“Major tasks reside with the State in the establishment and continuity of competition in our country, and the State’s pursuing a conscious competition policy becomes inevitable. The protection and development of a market regime based on competition are a task of competition policy. In order for market economy to be able to function in a sound manner, it is required that a dynamic competitive process exists between competing undertakings and that the one who is successful rather than the one who is powerful makes himself/herself recognized in this process. Where the state does not have a competition policy, the one who is powerful rather than the one who is successful dominates the market, and competition is eliminated. Therefore in economies where market regime is in use, establishing and protecting competition, and ensuring its continuity are the fundamental task of the State. In market economies, competition policy has vital importance for the overall economic policy. Because distortion in competitive process which forms the central element of market system threatens the whole economic system.” 

Finally, the general reasoning states that the Competition Act has been prepared for the “ … provision of the creation of sound markets, encouragement of entrepreneurs, efficient distribution of limited country resources, and their use in the most efficient manner …”

Having taken into account of the above mentioned principles, it will not be wrong to say that the fundamental objective of the Competition Act in Turkey and naturally that of unilateral conduct rules is the protection of competition itself and therefore the competitive process.

2.  Are non-competition influences (such as promotion of industrial policy or distributive welfare) incorporated in these objectives?  Please describe any such influences. 
According to reasoning of the Competition Act, apart from pure competitive influences, competitive regime is deemed to:

· ensure that resources of the country are distributed in view of the demands of the public,

· ensure favorable contributions to the general welfare with the enhanced economic efficiency

· lead a more efficient production and operation, use of less resources, production at a lower cost, emergence of technological innovations and developments,
· enable purchase of more quality goods and services more cheaply leading to increased welfare of all of the consumers and the society 

· eliminate barriers to market entry, promoting the protection of small enterprises. 
· contribute to widespread application of straightness and integrity in a market. 
· have important benefits in pulling down the inflation. 
· help to the revival of entrepreneurial spirit in a country since in markets where there are no Competition Acts, it is quite common to prevent potential newcomers by creating barriers to market entry. 
3.  If there are multiple objectives, how are these balanced or reconciled? 

The above mentioned objectives under question no 1 and no 2 are complementary to each other and do not need any reconciliation as they do not involve any serious contradictions. Rather all those objectives are what a sound competitive process is expected to generate.
4.  How has your jurisdiction balanced the risks associated with over-deterrence (deterring efficient, pro-competitive conduct as a result of excessive intervention) with the risks associated with under-deterrence (permitting anti-competitive conduct as a result of too little enforcement) in choosing its objectives for unilateral conduct rules?  Is this choice affected by the nature of your economy? 

The Competition Act does not prohibit dominance, but its abuse since it is desirable for an undertaking to gain dominant position as a result of its growth through its own internal dynamics. However, the abuse of a dominant position is prohibited, if the purpose or the effect of the dominant undertaking’s behaviour is to prevent, restrict or distort competition. Furthermore, the intent of the dominant undertakings can also be determinative in the analysis of abusive behaviour. Article 6 (the Article) of the Competition Act entitled “Abuse of Dominant Position” cites some non-exhaustive abusive practices such as complicating the activities of competitors in the market or preventing new entry; discrimination; tying; distorting competition in another market by abusing dominance in a certain market and restricting production, marketing or technological development to the prejudice of consumers.

As the reasoning of the Article implies, conduct(s) of a dominant firm obtained as a result of internal dynamics will not be prohibited, even if the competitors in the markets face difficulties in remaining in the market or they are obliged to exit the market. To determine whether a behavior is resulted from the internal dynamics of a dominant firm or from the anticompetitive purpose or effect is a delicate matter and requires sensitive analysis of the market conditions. However, while determining abuse, it should also be kept in mind that dominant undertakings have a special responsibility not to weaken/impair competition in the market and this causes some conduct to be deemed abusive when pursued by a dominant firm, whereas it is not regarded so when conducted by a non-dominant one. 
Therefore, it is important to analyze each case separately and carefully to balance the risks associated with over-deterrence and under-deterrence.
5.  With regard to exemptions or exceptions to your laws specific to unilateral conduct (for example, for regulated sectors, government entities, purchasers, or exercise of intellectual property rights), please identify the exemption or exception and explain whether and how its goals differ from the objectives of your general unilateral conduct law and how the jurisdiction balances or reconciles these factors… 
There are no specific exemptions or exceptions available to unilateral conduct from the Competition Act. However, due to case law characteristics of the competition law, each case is evaluated on a case by case analysis.

For instance, the sector specific regulations do not regulate the abuse of market power of participants within a given sector. The regulations generally concern structural ex-ante rules that aim to ensure a competitive environment in the regulated sectors. On the other hand, abuse of dominance requires ex post analysis and the Competition Authority is the sole responsible body for the investigations of a dominance case.

With respect to question 5, we will provide additional information.

6.  If the objectives of, or exemptions or exceptions to, your unilateral conduct rules are influenced by the nature of your economy (e.g., small, transition, or recently-liberalized), please explain.
The Competition Authority does not consider that the objectives of unilateral conduct rules (article 6) are fundamentally influenced by the nature of the Turkish economy. However, the Competition Authority might consider as a mitigating factor the existence of informality in a given sector. Moreover, the reasoning of the Competition Act provides that “competition rules must be applied to all undertakings which have economic operations. It is not important whether the undertakings belong to public institutions or to private persons. Even though the goals of protecting the public interest and public order come to the forefront in the competition law, the fulfillment of the duties of the undertakings charged with serving the general economic interests should not conflict with the competition rules.” This was also adopted by the Council of State, the supreme administrative court which is the appellate body for the decisions of the Competition Authority. 
7.  If the objectives of, or exemptions or exceptions to, your unilateral conduct rules have been substantially reviewed or revised, please describe any change and the reason. 
Up to date, there has been no change in our unilateral conduct rules. The non-exclusive list of abusive practices found in Article 6 is based on the list in Rome Treaty’s Article 82, and the two lists overlap in their references to discrimination between similarly situated parties, tying, and the restriction of production or technical development to the detriment of consumers. Turkey, although does not include the EU’s reference to the imposition of “unfair purchase or selling prices or other unfair trading conditions,” adds references to the exclusion of competitors, the exploitation of market power to distort competition in a different market, and minimum resale price maintenance.

8.  Are there institutional features (e.g., the possibility for a ministry to overrule competition agency decisions or the requirement the competition agency consult with other governmental agencies) that affect your agency’s ability to achieve the objectives of the unilateral conduct rules?  If so, please explain. 
Unilateral conduct rules are applicable to all sectors of the economy in Turkey. Competition Authority has administrative and financial autonomy and is independent in fulfilling its duties. No organ, authority and person may give commands and orders to influence the final decision of the Competition Authority. 
With respect to telecommunications sector, Competition Authority has to seek the views of the Telecommunications Authority concerning this sector in its investigations. However, views by the Telecommunications Authority are not binding. The relevant legal provision requiring the Competition Authority to seek the views of the Telecommunications Authority is article 7 of the Wireless Law no 2813 and it is as follows: “Competition Board, including investigations and examinations to be performed in relation with telecommunication sector and also including the decisions for mergers and acquisitions, shall in priority take the views of the Telecommunications Authority and general regulatory transactions of the Telecommunications Authority into account.”
9.  Please describe any difficulties that your jurisdiction has experienced with its objectives for unilateral conduct rules.  Based on your experience, what, if any, suggestions (including selection of other objectives) would you have for your or other jurisdictions, and why?
Up to date, Competition Authority has not experienced any difficulties with respect to objectives for unilateral conduct rules. 
B. 
Assessment of Dominance/Substantial Market Power

1.  Please provide a brief description of single-firm dominance/substantial market power as defined in the provisions of your jurisdiction’s general competition law, relevant agency policy statements (e.g. guidelines, speeches) and/or case law that pertain to unilateral conduct.  As appropriate, please also explain whether and how your agency categorizes different levels of dominance/substantial market power (e.g., “super dominance”). 

“Dominance” is defined in article 3 of the Competition Act as “the power of one or more undertakings in a particular market to determine economic parameters such as price, supply, the amount of production and distribution, by acting independently of their competitors and customers”. Whether an undertaking is dominant or not requires analysis of many factors such as market shares, entry barriers etc and no generalizations such as a market share threshold above which dominance is presumed are possible. Unilateral conduct of undertakings whose market power falls short of dominance can not be the subject of antitrust investigations under the Competition Act. There are no categories of different levels of dominance such as super dominance. Use of terms such as monopoly, tight oligopoly is not an indication that such a categorization is existing in Turkey.  
2.  Under your general competition law governing unilateral conduct, at which stage(s) can your competition agency intervene against potentially abusive unilateral conduct?

‑ If dominance/substantial market power is present



yes/no
‑ Acquisition or creation of dominance/substantial market power 


yes/no
‑ Attempt to acquire or create dominance/substantial market power

yes/no

- Other (please identify)


Why did your jurisdiction choose these stages? 
The definition of dominance is granted above in B1. It should be kept in mind that Competition Act does not prohibit dominance, but its abuse. The abuse of a dominant position is prohibited when a dominant undertaking abuses its dominant position if the purpose or the effect of its behaviour is to prevent, restrict or distort competition. Thus, if, for instance, as the reasoning of Article 6 entitled “Abuse of Dominant Position” indicates, “an undertaking’s growth through its own internal dynamics and obtaining a dominant position in various sectors is not an objectionable situation.”. However, its abuse is strictly prohibited. 
3.  Does your law contain or do you use a market share threshold at which you presume single-firm dominance/substantial market power and/or as a “safe harbour”?
yes/no

If so, please respond as applicable: not applicable

-
What is the market share level of the dominance presumption?_________NA________
- 
Is the dominance presumption rebuttable?




(NA)
yes/no
-
What is the market share level of the safe harbour? _______________     (NA)______
-
Is the safe harbour absolute (i.e., dominance/substantial 

   market power cannot be found below the specified percentage level)? 
(NA)
yes/no
-  What is the legal basis of the presumption 
 
  (NA)     statute /case law/guidelines

-  What is the legal basis for the safe harbor?  
  (NA)
    statute /case law/guidelines

4.  Does your competition law enable the competition agency to intervene 

against unilateral conduct at a level below the dominance/substantial 

market power threshold ?







yes/no
If so, please explain why and in which circumstances. NA
5.  Does your jurisdiction’s analysis of dominance/substantial market power first 

require that a relevant product and geographic market be defined? 


yes/no
6.  Which of the following criteria do you use for the assessment of single-firm dominance/substantial market power?
 


- Market share of the firm and its competitors



yes/no
- Market position and market behavior of competitors


yes/no
- Durability of market power






yes/no
- Barriers to entry or expansion





yes/no

- Economies of scale and scope/network effects



yes/no
- Buyer power








yes/no
- Access to upstream markets/vertical integration



yes/no
- Access to essential facilities






yes/no
- Market maturity/vitality






yes/no
- Financial resources of the firm and its competitors



yes/no
- Profits of the firm







yes/no
- High prices (at absolute or comparative level) 



yes/no

Please specify any other criteria that you use to assess single-firm dominance/substantial market power.

IPR related matters__Reasoning of Article 6 entitled “Abuse of Dominant Position” states that “In some cases the undertaking may gain a dominant position because of the protections provided by law. Especially industrial and trade property rights grant such a protection. The use of these rights must in no way serve the purpose of eliminating competition.” Therefore, IPRs are also among criteria taken into account while deciding whether an undertaking is in a dominant position.
7.  Of the criteria that you use to assess single-firm dominance/substantial market power, which are the most important criteria?
After defining the relevant market, initially the market share of the undertakings are determined. Following the determination of market shares, legal and economic barriers to entry are defined. Therefore, market shares and entry barriers can be regarded as the most important criteria while deciding dominance.

8. Please explain how your authority evaluates each of the criteria that you use, and also how it weighs the different factors. 

In some markets, an undertaking might have a more powerful position than others. Moreover, in some markets, only a single undertaking might operate. Dominant firms generally hold such a market power that they can act independently from the behaviours of its competitors and customers to some extent. If the market power arises from technological superiority, efficiency, quality of products, and quality of the employees, dominance is not prohibited in the Competition Act. However, the dominant undertaking may make the life difficult for its competitors, or small and medium size enterprises to operate freely, or force them out of the market or hinder the entrance of new players into the market. In addition to that, dominant undertaking may restrict consumer preferences via restricting production, marketing or technical development. It may impose high prices to the disadvantage of the consumer. All those issues are taken into consideration by the Competition Authority during the evaluation of the dominance cases. In some of the cases, the Competition Authority uses detailed economic analyses in its evaluations. 
As mentioned above, the Competition Authority begins its analysis of dominance with market shares and barriers to entry. This step is followed by a consideration of any other relevant criteria used to assess dominance, market characteristics that may enhance or mitigate market power derived from market shares and barriers to entry

9.  How do you evaluate the competitive significance, if any, of intellectual property rights (patents, trademarks, copyrights, etc.) in assessing dominance/substantial market power?  

Intellectual property rights do not confer market power per se 
Is intellectual property presumed to create dominance/substantial market power in your jurisdiction?








yes/no
 

10.  Does the assessment of dominance/substantial market power differ in a small or isolated economy from the assessment in a large or integrated economy? For example, might dominance in small markets be presumed at lower (or higher) levels of market share than in other jurisdictions?  Do free trade agreements alter the assessment of dominance/substantial market power?  If so, please explain why.   [NB: Jurisdictions that do not consider themselves “small” economies are welcome to skip this question.]

Not applicable.

11.
  Please explain briefly the link between the definition and assessment of dominance/substantial market power in your jurisdiction and the objectives of your unilateral conduct laws. 

The purpose of the Competition Act is to prevent anticompetitive agreements, decisions and practices and abuse of dominance and to ensure the protection of competition. The reasoning of the Article concerning the purpose foresees that aim of the Act is to protect competition because competition is the driving force for efficient use of resources, decrease in prices of rival products, use of new technology by the undertakings, increase in the quality of the products, continuous and balanced growth of the economy and achievement of social benefit that is the protection of consumers. Therefore, the ultimate purpose of the Act is the protection of competition rather than competitors. At this juncture, one can conclude that this purpose is parallel to the definition and assessment of dominance cases as reflected in the cases decided by the Board. To summarise, the fact that dominance is not prohibited because it might result from internal dynamics is compatible with the objective to protect competition and the competitive process.
C. 
State-created Monopolies

Throughout this section of the questionnaire, the term “state-created monopolies” refers to firms that are dominant or that have market power due to state-imposed restraints of competition.  In most cases, these firms were (or are still) owned by the state and the state did not (or still does not) allow for any private competitor.  In an effort to avoid duplication with the ICN’s previous work, this project does not address the interface with network access or price-cap regulation implemented by a sector-specific regulator.  Accordingly, we request that you do not focus on sectors that are/were regarded as “natural monopolies” and that are now subject to such regulation. Therefore, please answer the questions excluding references to the telecoms, energy, water, and railways sectors. 

I.
State-created Monopolies

1.  What are the main sectors of your country in which state-created monopolies exist?  Please describe important sector examples, including whether these monopolies are state-owned
, state-controlled
, state-enabled or facilitated
, recently privatized and/or liberalized, regional monopolies,
 etc.

Apart from the natural monopolies, state-created monopolies in Turkey were/are operative in sectors such as iron and steel, alcoholic beverages, tobacco, lottery, oil refining, ports, airways, etc.

· Alcohol/alcoholic beverages: TEKEL was a state-owned enterprise, which was previously the state’s monopoly provider of alcohol and tobacco products. TEKEL’s monopoly was eliminated gradually prior to its privatization, and the Competition Board approved the block sale of TEKEL’s alcohol/alcoholic beverage production facilities to a joint venture group. 
· Tobacco: TEKEL’s tobacco division is still state-owned. Nevertheless, it is put on the agenda of the ongoing privatization programme. Although this sector is liberalized to a great extent, it has been described by the Competition Board, the decision making body of the Turkish Competition Authority (the TCA) responsible for the implementation of the Act No 4054 on the Protection of Competition (the Competition Act), as a tight oligopoly and important entry barriers in its Opinion in 2004. While TEKEL’s tobacco division still has a considerable market power with strong brands in certain segments of tobacco products, it is far from being dominant. 

· Oil refining: Oil refining company (TUPRAŞ) was a state-controlled, recently privatized undertaking. Even though there is no monopoly status on imports, export or production of refinery products given to any company, TUPRAŞ has a dominant position in the market. 
· Ports: İzmir, Mersin, İskenderun, Derince, Bandırma and Samsun ports have been included in the privatization programme in 2004. Their privileged geographical location, their connection to highways and railways unlike other ports, the size of investments they have concerning infrastructure and superstructure and largeness of their back spaces bring these ports to a position that has de facto concession. Mersin and İskenderun ports have been already privatized, but their position is unclear due to the fact that they are still pending at the High Court. 
· Airways: The flag carrier Turkish Airlines (THY) was previously state-owned but a recently privatized undertaking. This sector is gradually liberalizing. There are private air carriers that are actively flying in the national routes. Some of these carriers are also participating into charter flights in the international arena. But, in general there is still room for improvement for the whole sector. Currently, THY is still considered as a state-controlled undertaking after the public offer in May 2006 -due to “golden share” granting special management and approval rights to the State-, although the Privatization Administration’s shareholding structure reduced to 49 %. 

· TMO (Turkish Grain Board): TMO acts as a monopoly on purchasing, marketing, distribution and exporting of opium in Turkey, in the framework of generally acceptable drugs control concerns. (The Law Concerning Drugs, No.3298; Regulation No.88/12850).
· ETI MINING: This state owned enterprise is a monopoly in researching and exploration of boron, thorium, and uranium ores (The Law Concerning Mining, No.2840). However, for the time being there is no production of thorium and uranium in Turkey. On the other hand, there is no restriction on export, import or production of advanced boron products.
· Lottery: National Lottery Administration is a state-owned monopoly.

· Sugar Factories: Türk Şeker with its 30 sugar producing factories was a state-owned monopoly. At the moment five of these factories are already privatized, three more is under the privatization programme. In this sector, there is a Sugar Authority, which is responsible for the regulation and supervision of the sector.  Marketing of sugar is subject to a quota system in order to ensure stability in production and supply, whereas the prices are determined freely. In the meantime, there is also restriction on the imports. 

· Iron and steel: There were state-owned enterprises in this sector. All those enterprises are recently privatized. Among which Ereğli-Demir Çelik is the only integrated iron and steel plant producing flat products. Although Borçelik, being a private undertaking, is also actively participating in the production of some sub sectors of the flat production since 1994, Ereğli-Demir Çelik is the one that produces all the product line in Turkey. Ereğli-Demir Çelik is not in a dominant position since the total production of the flat products is satisfactory only for half of the consumption needed and the rest of the demand is provided by imports.  

2.  Please discuss the objectives behind the creation and/or perpetuation of state-created monopolies by providing specific examples from your jurisdiction. If the rationale for retaining the state-created monopoly was challenged (for example as a condition of membership in an international organization or to join an economic alliance or regional trade agreement) or has changed over time, please explain.

Before 1980, Turkey followed an economic policy based on the substitution of imports, and instead of importing it was aimed to manufacture those goods in the country to meet domestic demand. Newly established industrial branches were protected for long periods of time by customs tariffs and other taxes equally effective. In addition to that, capital investment by the private sector was rather limited due to the economic conditions of the country. Furthermore, safety and health conditions lead to intervention of the State in specific sectors, which was the case for TEKEL alcohol/alcoholic beverages and tobacco sectors.

That’s the reason why, the State was actively participating in the markets with its state economic enterprises in sectors such as alcohol, tobacco, oil refining, airways…etc in addition to natural monopolies.  
Nevertheless, on 24 January 1980, Turkey shifted its economic policy from an "import substituting industrialization” to an “export led growth” strategy. In this regard, the economy was liberalized towards market economy and opened to the world trade in broader terms, export-promoting incentives were initiated (including tax exemptions, rebates and favourable credit terms), direct import controls were eliminated, and quantity restrictions were abandoned in a gradual way. State intervention in the economy was reduced to a lesser extent. Thus, competition policy became a priority in 1990s in Turkey following the liberalisation process that it went through. 

Turkey signed the Customs Union Decision with the EU in 1996 and with regard to public undertakings and undertakings to which exclusive or special rights are granted, Turkey is under an obligation to uphold the principles of the relevant articles concerning competition in the Rome Treaty and the secondary legislation and the case-law. In line with this obligation, competition rules in Turkey become applicable to undertakings entrusted with the operation of services of general economic interest or having the character of a revenue-producing monopoly insofar as the application of such rules does not obstruct the performance, in law or in fact, of the particular tasks assigned to them.

3.  Are there any legal or practical restrictions or difficulties faced by your competition agency in antitrust enforcement against state-created monopolies? If yes, please provide details [as for A.1 and B.8 this could go in D. and/or sample cases], for example: 

-
Legal restrictions/scope of application: Is there a "state action defense" (i.e. competition law does not apply to state entities or state acts) or any special exemptions/exceptions for the state-created monopolies from the general antitrust law in your jurisdiction? 

There is the general application of competition law against state-created enterprises and private enterprises. However, sometimes there is the difficulty arising from the application of general and private laws. Under the Turkish legal system, private laws have precedence over general laws. In that sense, there could be a difficulty, i.e. if the so-called state created/owned enterprises/monopolies might act with a power arising from their specific law. Then TCA could have the difficulty in intervening in such sectors.  

BELKO case is an example. In Ankara (capital of Turkey), BELKO, a public undertaking owned by Ankara municipality, was granted the legal monopoly for the sale of coal and therefore there was absolute barrier to entry. However, there were no legal arrangements to avoid anti-competitive practices such as unfair prices. Thus, pricing strategy was completely left to the company’s own initiative. The TCA could intervene and apply the provisions regarding the abuse of dominant position in the Competition Act when BELKO charged excessively high prices. If BELKO had given the right to determine the prices arising from its specific law, The TCA could have faced serious difficulties in intervening in this case.     

-
Practical restrictions/difficulties: Please describe any practical restrictions that you have faced or may face in antitrust enforcement against state-created monopolies, such as instructions that your agency may receive from the government, political pressure, or overcoming vested interests. 

None. 

4.  How does the assessment of dominance/market power of state-created monopolies differ from other dominance/market power cases? 

There is no difference in the treatment of state-created monopolies and other dominance cases. Standard analysis applies to determine dominance regardless of the ownership of the undertakings.

II.
Privatization and Liberalization Process and the Advocacy Role of Competition Agencies

5.  Please briefly describe the ongoing or past privatization and liberalization process in your country. Is there a specific legal framework for the privatization in your country (e.g. a specific privatization law)? 

Privatization became one of the most essential and indispensable reforms on the economic agendas of many nations when the striking economic shifts of the 80’s ushered a new era for the world economy. In this respect, being one of the fundamental tools of the free market economy, “privatization” has been on Turkey's agenda since 1984.

Privatization in Turkey not only aims to minimise state involvement in economic activities and to relieve the financial burden of State Economic Enterprises (SEE) on the national budget, but also contemplates the development of capital markets and the re-channelling of resources towards new investments. The privatization process in Turkey with a view of relieving the burden of SEEs on the national budget has proved to be an important source of funds for the government and brought tangible results and progress at this juncture. Although this task has not been easy, many state-owned companies have been transferred into the private sector.

The principles, procedures, authorised agencies and other issues regarding privatization are all set out in the “Privatization Law No. 4046”, dated 1994. 

The Privatization Law aims to improve productivity in the economy and to reduce public expenditures. Moreover, this law

· provides adequate framework, funds and appropriate mechanisms to speed up the privatization and restructuring processes,

· establishes a social safety net for workers who lose their jobs as a result of privatization,

· establishes the Privatization High Council and the Privatization Administration -being the necessary administrative capacities- to facilitate the decision making process in the privatization endeavour.

Following the establishment of the TCA in 1997, the Competition Board issued the “Communiqué no 1998/4 on the Procedures and Principles to be Pursued in Pre-Notifications and Authorization Applications to be Filed with the Competition Authority”. This communiqué establishes the institutional link in between the TCA and the Privatization Administration (the PA) and it sets forth the procedures and principles to be followed in pre-notification and authorization applications to be submitted to the TCA in order for the acquisitions via privatization to gain validity.

6.  What are the objectives of your government in the privatization and liberalization of state-created monopolies (for example, raising competition/consumer welfare, maximizing revenue from the sale, etc.)?

For the last twenty years, the role of public administrations in economic life has been profoundly discussed. Just like in any other country, in Turkey as well, governments save a particular place for privatization. Privatization may be defined as transfer of undertakings, state-owned or state-controlled, to private sector. The main target in the privatization process of Turkey is the increase of economic efficiency. The income received by the State through privatization is only the secondary target. The main way to increase economic efficiency is the establishment of competition in the market. In order to achieve this, it is given utmost importance to the procedure so that the state monopolies should not be transferred into private ones.  

In the short run, privatization may decrease employment. However, Turkey considers that this might be overcome via creating competitive markets that would be followed with the entry of adequate number of companies into the market in the long run.

7. Is competition law applicable to privatization transactions (e.g. approval of interested bidders or the successful bidder under its merger control powers)?

In fact there is no discrimination in the Competition Act between public and private undertakings. As a natural conclusion of this, transfer of public undertakings to private sector is examined and inspected by the TCA, just like other mergers and acquisitions.

However, as public monopolies have some privileges; their transfers via privatization are different than those mergers and acquisitions between private undertakings. For this reason, the Board fulfils its inspection tasks with regard to privatization issues via a separate regulation mentioned above (Communiqué 1998/4).
8.  Please summarize the advocacy role of your agency in the privatization and liberalization of state-created monopolies, including as applicable: 

-
What are the legal instruments used by your agency for that purpose? To what extent are other government entities obliged or encouraged to seek the competition agency’s opinion on or approval of privatization and/or liberalization proposals?

-
To what extent does the advocacy role of your agency have impact on privatization and liberalization? Please provide examples of successes or failures if available. 

Under the Turkish competition law, broad merger control provisions in Article 7 of the Competition Act are also applicable to privatization transactions conducted by the state. To ensure timely review of such transactions, the Board issued a communiqué in September 1998 (Communiqué 1998/4) specifically addressed to privatization proceedings administered by the Privatization Administration. This was soon amended to cover all privatization transactions carried out by any public institution or organization. 

According to the Communiqué 1998/4, it is necessary to make a pre-notification to the TCA before tender conditions are announced to the public if the entity being privatized (1) has a market share over 20%, or (2) has turnover exceeding TRL 20 trillion (around USD 13 million), or (3) possesses a legal monopoly, or (4) enjoys statutory or de facto privileges not accorded to private firms in the relevant market. This pre-notification stage applies before the tender is announced to the public, so that the Board can provide its views, as its views shall be taken as the basis in the preparation of tender conditions document, on the proper method of structuring sale of the privatization assets.

When the successful bidders are determined following the tender, authorization of the   Competition Board is required in order that a privatization transaction be legally effective: (1) where pre-notification of the transaction is compulsory or, (2) even if pre-notification is not required, where the acquiring firm has a pre-transaction market share above 25% or turnover exceeding TRL 25 trillion (around USD 16 million). 

Thus, the Competition Board has two opportunities to influence the outcome, one at the time the tender is designed, and again when a particular firm is identified as the acquirer. At the first stage (pre-notification stage), the Competition Board acts more than a competition advocate, as its views shall be taken as the basis in the preparation of tender conditions document. At the second stage (authorization stage), the Competition Board acts as a law enforcement agency, issuing binding determinations under the merger control provision in Article 7 of the Competition Act.

Number of Privatization Transactions Concluded Since 1999 

(Annual Report 2005)

	Year
	1999
	2000
	2001
	2002
	2003
	2004
	2005

	Privatization
	2
	6
	0
	0
	14
	19
	35


The TCA has reviewed 76 privatization transactions under Article 7 since 1999 (2 in 1999, none in 2001 and 2002, 14 in 2003, 19 in 2004, and 35 in 2005). In general, the Competition Board has permitted the establishment of efficient-scale firms while resisting the creation of post-privatization monopolies. An important case in 2003 involved the alcoholic beverages division of TEKEL, which had previously been the state’s monopoly provider of alcohol and tobacco products. TEKEL’s monopoly was eliminated prior to the tender, and the Competition Board approved a block sale of TEKEL’s alcoholic beverage production facilities to a joint venture group. The Competition Board found that, in the four relevant markets (beer, raki, wine and other high alcohol drinks), TEKEL’s share was either less than dominant or exposed to vigorous new entry that made maintenance of dominant power unlikely. 

IGSAS is another important privatization case in 2003. This transaction involved a state firm that manufactured nitrogenous and composite fertilizers. The Competition Board had rejected an earlier privatization attempt in 2000 because the prospective purchaser already had a significant presence in the relevant market. The second attempt resulted in the sale of IGSAS without objection to a firm that had no operations in the industry.

A 2004 privatization involved TUPRAS, a state corporation that held 86% of Turkey’s petroleum refining capacity. The Competition Board approved sale of the firm to a German subsidiary of a Tatarstan-based company, but noted that any new refining capacity investment by the firm would be assessed for entry deterrence effects on potential entrants into the refining market. 

Also privatized in 2004 were ESGAZ and BURSAGAZ, two natural gas distribution companies that had been affiliates of Turkey’s vertically integrated natural gas company. The Competition Board authorized acquisition of the companies by private sector firms without conditions because the highest bidders had not previously operated in the market and the sector was in any event heavily regulated under the Natural Gas Market Law. 
D. 
General 

1.  From among the following, how would you characterize your jurisdiction: 




developed / developing / transitioning?
it should be regarded as “developing”.

2.  Please provide English-language citations to or summaries or excerpts of legislative history, leading judicial or agency decisions, or articles that explain your jurisdiction’s choice of its unilateral conduct law objectives, its definition and assessment of dominance/substantial market power and/or its approach to state-created monopolies and privatization.
The most recent source in this regard is the Peer Review Report prepared by the OECD in 2005. The following link can be surfed: 

http://www.oecd.org/dataoecd/26/7/34645128.pdf

The Regulatory Reform Report on Turkey (Competition Policy Chapter) prepared by the OECD is important. The following link can be surfed:

http://www.oecd.org/dataoecd/3/0/27068413.pdf

The TCA has contributed to some roundtables of the OECD Competition Committee. Some topics are also relevant for the work of the UCWG. The following topics and links can be surfed:
Barriers to entry: 
http://www.oecd.org/dataoecd/43/49/36344429.pdf

Resale Below Cost Laws and Regulations: 
http://www.oecd.org/dataoecd/13/30/36162664.pdf

Competition on the Merits: 
http://www.oecd.org/dataoecd/7/13/35911017.pdf

Predatory Foreclosure: 
http://www.oecd.org/dataoecd/26/53/34646189.pdf

Regulating Market Activities by Public Sector:
http://www.oecd.org/dataoecd/61/5/34305974.pdf

� To avoid misunderstandings as to the stage where the Competition Authority intervenes in Turley, it should be kept in mind that, with respect to unilateral conduct of dominant undertakings, Competition Authority can intervene if dominance is already present. However, with respect to merger control provisions (Article 7) of the Competition Act, the Competition Authority can intervene in case of acquisition or creation of or attempt to acquire or create dominance. This difference is justified in the reasoning of Article 7 entitled “Mergers or Acquisitions” as follows: “In the [article 7], it is ruled that mergers and acquisitions will be prohibited in case they create a dominant position or strengthen the dominant positions of more than one undertaking in such a way as to significantly decrease competition in the market. The point to be noted here is the fact that growth of undertakings outside of their own internal dynamics has been placed under control. In fact, while dominant position is not a cause for prohibition in Article 6, this article prohibits undertakings from obtaining a dominant position by mergers and acquisitions, in such a way as to significantly decrease competition. It is an accepted fact that obtaining a dominant position through mergers or acquisitions causes a larger distortion in the competitive regime than the undertaking’s obtaining the dominant position through growth with its own internal dynamics.”


� See the previous footnote.


� The answer “yes” should be provided if you use this criterion (amongst other criteria) at least in some of your cases. Conversely, the answer “no” should be provided if in practice you have not ever used that criterion. 


� The existence of monopoly granted over a specific IPR should not automatically be understood as for the evidence of market power on its own. The relevant market is a key concept here. If the monopoly grants a market power in the relevant market, then the existence of it might lead us to conclude for a market power. 


� Those undertakings that are 100% owned by the State.


� The control belongs to the State, without taking into consideration the amount of the % of the State share.


� E.g. where a monopoly exists due to exclusive rights granted by the state or due to state-imposed restraints of competition. 


� Includes public/private undertakings that are granted exclusive rights within a certain region.


� The relevant information for answering questions 2, 5 and 6 may not readily be available within your agency. In this case, it is not necessary for you to conduct a research effort. 
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