Agency Name: Turkish Competition Authority
Date:  3.11.2008
Single-Product Loyalty Discounts and Rebates

This part of the questionnaire seeks information on ICN members’ analysis and treatment of loyalty discounts and rebates.  The information provided will serve as the basis for a report that is intended to give an overview of law and practice regarding loyalty discounts and rebates in the respective jurisdictions. 

Unless otherwise stated, the questions concern unilateral conduct by a dominant firm or firm with significant market power.  

For this questionnaire, loyalty discounts and rebates are defined as discounts or rebates on units purchased of a single product, conditioned upon the level or share of purchases.

This part of the questionnaire concerns only treatment of single-product discounts rather than pricing practices involving multiple products (bundling, tying, and related practices).  

You should feel free not to answer questions concerning aspects of your law or policy that are not well developed.  Answers should be based on agency practice, legal guidelines, relevant case law, etc., rather than speculation. 

Experience

1. Please state the statutory provisions or legal basis that allow your agency to address loyalty discounts and rebates. Are tying and bundled discounts a civil and/or a criminal violation of your jurisdiction’s antitrust laws?  Do these provisions apply only to dominant firms or to other firms as well?  

The Act no 4054 on the Protection of Competition (Competition Act) has no statutory provisions expressly dealing with loyalty discounts and/or rebates. However, article 6 in the Competition Act is the general provision on abuse of dominant position that would allow Competition Board to address discounts, loyalty discounts or rebates as abusive conduct of undertakings. Article 6 specifically deals with abuse of dominant position and lists non-exhaustive types of abusive conduct. However, loyalty discounts cause competitive harm when the discounter has significant market power. Therefore, one can say that the provisions of Turkish Competition Act in practice apply only to the dominant firms or to the firms at least having a significant market power in dealing with rebates and discounts.
Loyalty discounts and rebates are considered as civil violation in Turkey according to the Competition Act.
2. How many in-depth investigations (i.e., beyond a preliminary review) of loyalty discount and rebate programs has your agency conducted during the past ten years?  Please describe what prompted the investigations (e.g., competitor complaints).

5 cases are relevant in answering this question. These cases involve issues other than loyalty discounts as well.
Turkuaz 

: (23.1.2003; 03-06/59-21; preliminary inquiry)

Ülker 


: (2.6.2005; 05-38/487-116; preliminary inquiry)
Microsoft Turkey 
: (1.9.2005; 05-53/809-219; preliminary inquiry). 

Frito Lay 

: (6.4.2006, 06-24/304-7; investigation) 

Amadeus 

: (3.1.2008; 08-01/6-5; preliminary inquiry)

All the decisions above, except Ülker, were initiated on the basis of a complaint and only Ülker case was initiated on the basis of an informing. All of the cases were examined under article 6 of the Competition Act on abuse of dominant position. 

3. State the number of loyalty discounts and rebate programs that your agency found to be unlawful over the past ten years (1999 to date); include cases resolved informally as well as those that led to a formal decision.  If your agency has found any loyalty discounts and rebate programs to be unlawful, please describe the anticompetitive effect and the circumstances that led to the finding.   

For administrative systems (i.e., the agency issues its own decisions on the legality of the conduct, which may be appealable in court), state the number of agency decisions finding a violation or settlements that were challenged in court and, of those, the number upheld and overturned.

For judicial systems (i.e., the agency challenges the legality of the conduct in court and the court issues a decision), state the number of cases your agency has brought that resulted in a final court decision that the conduct violates the competition law or a settlement that includes relief.   Also state the number of cases that resulted in a final court decision that the conduct did not violate the competition law.  

Please state whether any of these cases were brought under a criminal antitrust law.

Please provide a short English summary of the leading loyalty discount and rebate cases in your jurisdiction, and, if available, a link to the English translation, an executive summary, or press release. 
The Competition Board did not find any loyalty discounts and rebate programs to be unlawful so far under the provisions dealing with abuse of dominant position. But the Competition Board examines discounts in a number of cases where it takes into consideration effects based approach (Frito Lay, Microsoft Turkey Ülker and Turkuaz decisions). For instance, in Frito Lay decision, the Competition Board stated that it is necessary to examine the effects of the discount offerings of Frito Lay on the market in return for exclusive agreements with retail outlets rather than accepting them as a prohibition under the Competition Act. The conduct of Frito Lay, the dominant undertaking in salty snack market, in the form of discounts, products for free and cash in return for exclusivity was proved to be realized in limited time periods and limited areas and therefore such conduct was deemed to produce limited effect with no power to drive the competitor out of the market. Therefore, no abuse was found by the Competition Board.
In another case initiated upon a complaint against Microsoft Turkey, the Competition Board initially mentioned that the discounts and supports granted by the dominant firm may be regarded as abuse if their object or effect is to provide incentives for the intermediaries to sell only the products of the dominant undertaking. Respectively, the Competition Board has not found existence of abuse since participation in and conditions of the quantity discount system provided by Microsoft were “open and objective” and there was no finding indicating that the effects of this discount system distort competition. In line with the Frito Lay decision, this decision also considers the effect of the discount systems. In brief, this assessment provides an insight to dominant undertakings as to how the discount systems should be designed in order to avoid antitrust investigations. 
Ülker decision admits that discounts based on efficiency gains are acceptable from competition law perspective. However, loyalty discounts as incentives to increase loyalty of the buyer may be considered abuse. This case makes a distinction between lawful quantity discounts and unlawful loyalty discounts and mentions that if the discount with increasing rates depending on the percentage of requirements of the buyer independent of the quantity purchased results in purchase by the buyer of all or a significant amount of his requirements from the dominant supplier in order to get more discounts, then it will be regarded as loyalty discount in terms of its effect. Secondly, if the discount is not based on a certain percentage of the requirements of the buyer, but based on quantity purchased and implemented in increasing rates, then it is possible that the dominant undertaking can predict buyer’s requirements beforehand and adjust the upper limit of the discount according to buyer’s requirements. In this context, although the discount would seem to be dependent on the quantity purchased, it will be regarded as loyalty discount as it is designed to capture all of buyer’s requirements.

Nevertheless, the Competition Board in a recent case (Amadeus) decided that in terms of potential competition limited harm may occur in the competitive structure of the market and thus the agreements shall be terminated. Amadeus is the distributor of the ‘computerized reservation systems services’ in the travel services market. This market is an oligopoly market and there is high dependency to Amadeus services in the market since Amadeus is the first player that entered into the market. Amadeus concludes agreements with its agents including exclusivity clauses entailing provisions on not to provide discounts to agents in case agents would use rival systems. However, those agreements form only a small portion of the market (signed with only 5 agents out of more than 500 agents) and the agents accept those conditions willingly. Furthermore, the decision states that Amadeus is not complicating or intending to complicate the activities of its competitors in the market. In addition, there is no discrimination with respect to other existing agents of Amadeus. As a result, the Competition Board decision states that there is no need to initiate an investigation against the discount system provided by Amadeus, the dominant firm, to its five agents in return for exclusive agreements as they only form a small portion of the market based on the agents’ consent. But the Competition Board asked for the termination of the agreements.

4. Does your jurisdiction allow private parties to challenge loyalty discounts and rebates in court?  Yes/No.  If yes, please provide a short description of representative examples of these cases. If known, indicate the number of cases brought (or an estimate thereof) by private parties.

Private parties can challenge loyalty discounts and rebates in court. Description of representative cases and statistical information are not available at this stage. 
Evaluative Criteria
5. In your jurisdiction, is the term single-product loyalty discounts and rebates used in a manner different from the definition in the first paragraph above?  If so, how? 

Yes. Initially, single product-loyalty discounts and rebates are not defined in the Competition Act and the loyalty discount systems are examined in a general manner in various cases. Various Competition Board decisions openly mention that loyalty discount is a type of abusive conduct that is subject to prohibition under 6 of the Competition Act if it is exclusionary. It will not be appropriate to make a comparison in between the single-product loyalty discounts and rebates definitions with the general use of loyalty discounts in Turkish jurisdiction. Having said this, one can argue that general use of loyalty discounts in Turkish jurisdiction is narrower than “units purchased of a single product conditioned upon the level or share of purchases”. Turkuaz decision is an important one due to the fact that it discusses loyalty discounts widely. 
According to Turkuaz decision, loyalty discounts are a type of price discrimination. Loyalty discounts are defined as the practice of offering discounts upon the condition that the customer obtains all purchases or at least an important part of its purchases from the seller (dominant) and it does not buy from the seller’s rivals. Loyalty discounts are considered abusive as they prevent customer’s choice of obtaining its needs from other undertakings and decrease the rivals’ chances of competing on the market. Loyalty discounts have two clear effects. Firstly, loyalty discounts act as a barrier to entry with respect to newcomers and they can drive competitors out of the market. Although such effects of loyalty discounts can be considered acceptable in highly competitive markets, in markets where dominant undertakings exist those conducts might distort competition. The basic difference of loyalty discounts from other types of discounts is the fact that the seller grants discounts on the condition that the customer shall not buy from its rivals. Loyalty discounts are also different from promotional discounts that could be practiced for short time periods at the beginning of the launching of a new product into the market without any condition on not to buy from the rivals. The buyer’s consent or demand is irrelevant in abuse analysis. In addition to that, discounts with an increasing rate can be considered as loyalty discounts especially when their effects are taken into consideration. Indeed the exclusionary effects of loyalty discounts are greater than their discriminatory effects.    
Competition Board’s Ülker decision, like the Turkuaz decision above, provides certain explanations as to how discounts would be defined. The case concerns distribution system of the dominant supplier, namely Ülker, operating in many fast-moving consumer goods markets and being dominant in markets for biscuits, chocolates and products coated with chocolates. Ülker has a system of contracts with certain retailers that it calls customers with special status (CSS) and the contracts include, among others, clauses regarding various discount programs. This decision briefly discusses Ülker’s retail distribution system, having a discount system with an increasing rate. 
According to the decision, loyalty discounts are designed by the dominant undertakings independent of products purchased and in a way to make the buyer buy as many his requirements as possible from them and to prevent the buyer from purchasing from rival undertakings. In this sense, whether there is a single fixed discount in return for buyer’s purchase of all of his requirements from the supplier or there are increasing rates depending on the size of the requirements satisfied from the supplier is irrelevant in deciding the existence of loyalty discounts.

In this context, the decision mentions that if the discount with increasing rates depending on the percentage of requirements of the buyer independent of the quantity purchased results in purchase by the buyer of all or a significant amount of his requirements from the dominant supplier in order to get more discounts, then it will be regarded as loyalty discount in terms of its effect. Secondly, if the discount is not based on a certain percentage of the requirements of the buyer, but based on quantity purchased and implemented in increasing rates, then it is possible that the dominant undertaking can predict buyer’s requirements beforehand and adjust the upper limit of the discount according to buyer’s requirements. In this context, although the discount would seem to be dependent on the quantity purchased, it will be regarded as loyalty discount as it is designed to capture all of buyer’s requirements.
Ülker decision also defines, within the context of the case in question, target discounts as discounts granted whenever sales target determined for a certain period is reached. Target discounts contain separate rates for each level determined according to the quantity purchased instead of a single rate. Regarding target discounts with increasing rates, the purchaser is entitled to receive higher discounts if he purchases at quantities corresponding to a higher level. Such discounts may indirectly be equivalent of non-compete clauses if the contract between the CSS and the dominant undertaking lacks an overt non-compete clause.

In brief, Turkish Competition Law, loyalty discounts are generally defined as the discounts offered upon the condition that the customer obtains all purchases or at least an important part of its purchasers from the seller. Therefore, it can be said that the definition of loyalty discounts in our jurisdiction is narrower than the definition in the first paragraph above.  

6. What are your jurisdiction’s criteria for evaluating the legality of loyalty discounts and rebates?

a. What anticompetitive effects or other criteria make loyalty discounts and rebates abusive?  Must the practice exclude or threaten to exclude rivals from the market?  If only threatened exclusion is required, how is it determined?  If neither actual nor threatened exclusion is required, what other factors are considered?  
Competition Board examines the effects of the loyalty discounts in the markets and the effect of the practices is seen mainly in the form of exclusion. But when all decisions of the Competition Board on such practices are examined, one can see that the Board does not wait for the emergence of an actual exclusion. Rather, capability of the practice to exclude the rivals (potential exclusion) is seen sufficient to deem loyalty discounts and rebates abusive. In this respect, in Frito Lay, the activities are examined whether they were long enough to drive the competitors out of the market. Similarly in Turkuaz, activities of the Coca-Cola Selling and Distribution Company are discussed with respect to any possible exclusion of rivals from the market via applying loyalty discounts on its resellers. Similarly, in Ülker decision Competition Board states that although actual effects of the discount system applied by the dominant undertaking have not been to prevent new entry or complicate activities of the existing competitors, the Competition Board also takes into account the potential impacts of the distribution system including its discount scheme. 
b. Does intent play a role, and if so what role and how is it demonstrated?
In fact the general tendency of the Competition Board is to apply an effects based approach. In this vein, it takes into consideration effects based approach in dealing with discounts (Frito Lay, Microsoft Turkey, Ülker and Turkuaz decisions) rather than intent itself alone. 
For instance, Ülker decision states that although actual effects of the discount system applied by the dominant undertaking have not been to prevent new entry or complicate activities of the existing competitors, the Competition Board also takes into account the potential impacts of the distribution system including its discount scheme. But in Microsoft Turkey, the Competition Board initially mentioned that the discounts and supports granted by the dominant firm may be regarded as abuse if their object or effect is to provide incentives for the intermediaries to sell only the products of the dominant undertaking.  Then, in its Amadeus decision, the Competition Board stresses the potential effects of the discount systems rather than only focusing on their current actual effects. Nevertheless, Frito Lay is a more recent case compared to Microsoft Turkey where the loyalty discounts are examined on a wider scale. One can also argue that “effects based” approach is used widely in the analysis rather then the intent itself alone. 
c. Does price-cost comparison play a role?  If so, please describe the comparison(s) used and the role that it plays.  

No price-cost analysis has been done although costs are evaluated in general terms. 

In your answer, you may wish to address the following sorts of issues: What cost measures are used (e.g., average variable cost, average avoidable cost, average total cost)?  Are price and cost compared with respect to all of a firm’s sales to a particular customer or only with respect to incremental sales?  How significant a role does the cost test play (e.g., is pricing below the relevant cost measure required or a pre-requisite to prove illegality?  Does pricing above cost prove legality)?   Please also indicate if recoupment plays a role and, if so, what role it plays.
Presumptions and Safe Harbors
7. Are there circumstances under which loyalty discounts or rebates are presumed illegal?  Yes/No   If yes, please explain, including whether the presumption is rebuttable and, if so, what must be shown to rebut the presumption.

No. 
8. Has your jurisdiction developed any safe harbors governing loyalty discounts or rebates?  Yes/No   If yes, please explain the terms of the safe harbor. 

No. 
Justifications and Defenses

9. What types of justifications and defenses, if any, are available to the dominant firm (e.g., efficiencies, meeting competition)?  Please specify the role they play in the competitive analysis and who bears the burden of proof.  

Realization of those conducts for limited time periods and limited areas (Frito Lay), economic nature of the conduct in question – economic business justification (Turkuaz), efficiency gains (Ülker) and lack of existing leverage effect (Ülker) are among the justifications available to the dominant firm. Those justifications based on effects approach are determinative in Competition Board’s decisions in dealing with abusive conduct based on loyalty discounts. The burden of proof in an investigation is normally on the undertaking allegedly abusing its dominant position. 
In Frito Lay, the conduct of the dominant undertaking in salty snack market, in the form of discounts, products for free and cash in return for exclusivity was proved to be realized in limited time periods and limited areas and therefore such a conduct was deemed to produce limited effect with no power to drive the competitor out of the market. Therefore, no abuse was found by the Competition Board. 
In Turkuaz decision, the analyses depend on whether the Coca-cola Selling and Distribution Company (CCSD) has a significant market power or not in the relevant markets. Moreover, during the preliminary investigation, the Competition Board evaluated whether there is discrimination among resellers due to this conduct and whether the conduct could drive rivals out of the market. The invoice examinations of the final sales points on the market showed that the prices that are paid by final sales points that sell Coca-Cola products and Turkuaz brand water together and the prices paid by final sales points that sell either Coca-Cola products or Turkuaz brand water separately do not differ. In other words, invoice examinations showed that discount rates for Coca-Cola products are determined independently from those for the sale of Turkuaz water. Furthermore, communications with the dealers showed that to have all the products distributed by CCSD is not a determinative factor on the discounts that would be provided by the CCSD.  Dealers prefer to sell Turkuaz brand water due to cost advantages when compared to other rival water brands. Another observation puts forward that if there is not enough demand for Turkuaz brand water, dealers could stop buying this product and as a result the discounts or due date conditions they would get for the purchases of Coca-Cola products are not affected at all. These findings pointed out that there is no discrimination since the launching of the Turkuaz water brand with respect to vertical relations. As loyalty discounts are provided on the condition that rival’s products should not be purchased, their expected de facto effect would be to complicate the activities of the rivals in the market. But only 4 % of the total final sales points sell exclusively Turkuaz water brand. Again, evidence showed that rival water brands had significant market power in some regions. Against this backlog, the Competition Board decision found that there is no loyalty discount enforcement based on refusal to purchase rival products.
Ülker decision admits that discounts based on efficiency gains are acceptable from competition law perspective. However, loyalty discounts as incentives to increase loyalty of the buyer may be considered abuse. Further, lack of existing leverage system is another justification of the loyalty discounts being abusive in this case. Ülker has five marketing firms in its distribution system, each distributing different fast-moving consumer products. However, as customers are granted separate discounts by separate marketing firms in contrast to a single discount based on sales of all Ülker products, it is regarded that exclusionary effect caused by Ülker’s wide product portfolio is weakened. For instance, one of Ülker’s marketing firms distributes products such as biscuits and chocolates for which Ülker holds dominant position in the market. Regarding other products distributed by Ülker’s remaining four marketing firms; Ülker does not have a powerful position. As a result, there is no leverage effect meaning transfer of market power into another market because due to separate discount systems rather than a single discount system.

Policy 

10. What policy considerations does your jurisdiction consider with respect to loyalty discounts and rebates?   

You may wish to address the following sorts of issues:  Are loyalty discounts and rebates common? Does your jurisdiction generally consider them to be pro-competitive?  Does your answer depend on whether the firm offering the discounts is dominant?  Does your jurisdiction view loyalty discounts and rebates by a dominant firm as generally anticompetitive? What competitive concern(s), if any, are generally associated with loyalty discounts and rebates in your jurisdiction?  

They are examined in Competition Board decisions in a detailed way especially when they have anti-competitive effects on the market such as foreclosure or exclusion. Those practices are evaluated especially in case the undertaking is dominant in at least one market. When the decisions of Competition Board are analyzed, one can argue that the tendency is the use of effects based approach (Frito Lay, Microsoft Turkey and Turkuaz decisions). If the loyalty discount systems are not exclusionary, limited in time and region, indispensable from an economic sense and the justified on objective grounds, then they are not found abusive. Moreover, the Competition Board tries to avoid turning of potential effects into actual ones (Ülker decision) while carrying out its analysis with respect to practices including various discount systems. The Competition Board stresses the potential effects of the discount systems rather than only focusing on their current actual effects (Amedeus decision). Nevertheless, although the Competition Board tries to analyse the discount issue on a case by case basis, there is still room for improvement to have an economic approach regarding discounts, loyalty discounts and single product loyalty discounts.
11. Please provide any additional comments on your experience with loyalty discounts and rebates.  You may wish to address whether there are significant policy and/or practical considerations that may lead to greater or lesser agency enforcement against loyalty discounts and rebates pursuant to your unilateral conduct rules, e.g., concern with the risks of false positives/false negatives and/or the presence or lack of evidence of consumer harm.
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