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NOTE:  Please be advised that (i) the following is an updated version of the original survey done in 2004 with new questions added in BOLD; (ii) Agencies who have responded earlier are free to update their response to the questions in BOLD; and (iii) Agencies may contact CB for copies of their responses to the original 2004 survey.  Of course, Agencies who are new respondents will wish to respond to the entire survey.

______________________________________________________________________________

 SEQ CHAPTER \h \r 1Caveats 

· 
Confidentiality: In determining the level of detail to provide in your responses, please keep in mind that the information you provide will be used for the purposes of drafting the Anti-Cartel Enforcement Manual’s chapter on searches, raids and inspections and for discussion of recommended practices at the Cartels Workshop.  As a result, the confidentiality of the information cannot be guaranteed.
· 
Repeated information: If you have already provided similar information elsewhere, please simply indicate this under the relevant question(s) on the questionnaire and attach this information to your submission.
Definitions 


· Agency: means competition or anti-trust legal body with jurisdiction to enforce anti-cartel legislation.
· 
Authority: Means the statutory or legislative authority empowering an agency to conduct searches/dawn raids/inspections.
· 
Business: Means any form of business activity or undertaking, including sole proprietorships, partnerships and corporations.
· 
Search/Dawn Raid/Inspection [hereinafter “search”]: defined as an ‘on the spot’ investigation where the Agency, police, or other designated enforcement body examines, copies and/or removes relevant paper and electronic records. Depending on the legislative authority and circumstances, locations to be searched may include business premises, private residences, vehicles, etc.
Introduction
1. 
If the definition of “search” provided above does not correspond with your authority to search, please elaborate.

The Competition Act mentions the authority to conduct on-the-spot inspections which correspond with the definition above. In this questionnaire, we prefer to use the term “on-the-spot inspections” in the answers.
2. 
Under what circumstances is your Agency more likely to conduct a search instead of, or in conjunction with, other investigative techniques? 

Competition Authority is more likely to conduct on-the-spot inspections where there is need for evidence to prove an anti-competitive conduct. This is mostly carried out during preliminary inquiries and investigations where there are allegations or suspicions that the Competition Act has been infringed and there is no adequate evidence to prove the alleged conduct. However, it should be mentioned that the Competition Act does not restrict use of the authority to conduct on-the-spot inspections to special circumstances and therefore it can be used in any case while implementing the Competition Act.
3. 
Does your Agency conduct the search or is another entity responsible for this (e.g. other competition/anti-trust agency, police, etc.)?

The professional staff employed by the Competition Authority conducts on-the-spot inspections.

4. 
What legal authority provides your Agency with the power to conduct a search?

The Competition Act provides the Competition Authority with the legal authority to conduct on-the-spot inspections. For instance, Article 15 of the Competition Act provides that the professional staff of the Competition Authority is entitled to examine the books, any paperwork and documents of the business, take their copies if needed, request written or oral statement on particular issues, perform examinations on the spot with regard to any assets of the business.

5. 

What authorization is required in order to conduct a search?

According to the Competition Act, the professional staff should carry with them an authorization certificate showing the subject-matter and purpose of on-the-spot inspection and amount of the administrative fine in case incorrect information is provided. The authorization certificate bears the signature of the President of the Competition Authority.
Moreover, the Competition Act provides that in case an on-the-spot inspection is hindered or likely to be hindered, the on-the-spot inspection is performed with the decision of a criminal magistrate. Therefore, the professional staff, in addition to the authorization certificate signed by the President of the Competition Authority, may carry with them a court order requiring the relevant people of the business to enable on-the-spot inspections.
6. 
What process is required to obtain this authorization?

Authorization certificate is granted following the decision of the Competition Board, the decision making body of the Competition Authority, to initiate a preliminary inquiry or an investigation. As mentioned in answer to question 5, the certificate is signed by the President of the Competition Authority.
As to court order to carry out the on-the-spot inspection, the professional staff requests from the criminal magistrate to issue a court order to authorize performance of on-the-spot inspection by the professional staff. The professional staff, following the attempt to conduct on-the-spot inspection, has to submit the documentation that the business hindered the on-the-spot inspection. The documentation is generally the minutes signed by the professional staff and the relevant employee of the business summarizing that on-the-spot inspection was not allowed. Alternatively, the professional staff may request for a court order from the criminal magistrate before the attempt to carry out on-the-spot inspection where an obstruction is likely, for instance the relevant business has a previous record of obstruction. 
7. 
Are the documents required to obtain the search authorization considered confidential?  If so, what steps are taken to keep the search authorization confidential (e.g. sealing orders of a court) If they are sealed, at which point are they unsealed?  

No.
Organizing the Search
8. 
What determines the composition of your search team(s) in terms of numbers, subject expertise and responsibilities?

The composition of the team to conduct on-the-spot inspection is determined by taking into account several factors such as 
· the number, size, location of the business, 
· the likelihood of obstruction of on-the-spot inspection, 
· anticipated duration of on-the-spot inspection, 
· complexity of on-the-spot inspection, 
· necessity for simultaneous on-the-spot inspections, 
· the role of the relevant business in the alleged anti-competitive conduct. 
Moreover, the views by the professional staff assigned to conduct preparatory stages of the case are also considered. As the technical departments of the Competition Authority have been organized along specific sectors, the team is, in principle, composed of the professional staff under the relevant technical department. However, further professional staff working under other technical departments may also be assigned should there be need.
9. 
Does your Agency get assistance from other entities when preparing for or conducting a search?

The professional staff may get assistance from the police or the gendarme if a court order is obtained to conduct on-the-spot inspection.

10. 
(a) What is involved in your preparation of a search?  

· Gathering information on the business via internal information resources and the Internet. 
· Briefing for the head of the technical department on the date of the on-the-spot inspection, names, addresses, relevant authorized personnel, number of the business where on-the-spot inspection will be conducted, anticipated duration of on-the-spot inspections, the business where there is no need for on-the-spot inspections, likelihood of obstruction of on-the-spot inspections, necessity for a court order. 
· Preparation of authorization certificates. 
· Arrangements for accommodation in a way not to have any negative effects on the coordination of on-the-spot inspections.
· Briefing for the professional staff that will participate in on-the-spot inspections.   

(b) Are there special considerations for a search outside your Agency’s locale? (e.g. preview of the area around the search premise(s), scheduling team meetings at the hotel, contacting the local police, etc.)
Generally, explanations mentioned in 10(a) are applicable to on-the-spot inspections outside the Competition Authority’s locale. However, preview of the area around the relevant premise, scheduling team meetings at the hotel or contacting the local police or the gendarme may also be relevant under these circumstances.
11. 
How are the people who will be conducting the search briefed about the investigation and the evidence sought (e.g. oral or written briefing, individually or in a group)? Please provide any comments you might have as to the benefits/drawbacks of one method over another.

It should be mentioned that generally one day ahead of the travel to the relevant location where on-the-spot inspection is to be conducted, an oral briefing with the participation of the team of the relevant professional staff is done and oral as well as written information is granted on
· the professional staff who will carry out on-the-spot inspections, 
· summary of the alleged anti-competitive conduct, 
· names of the business and their key personnel together with necessary explanations,
· types of the evidence to be sought, 
· general strategy and the procedure to be pursued during on-the-spot inspection and the role of each member of the team, 
· necessary documents and other equipments that the professional staff should possess.
12. 
Is training regarding search techniques, policies or practices provided to the people who will be conducting the search? 

Necessary training is granted as part of a basic training programme designed for all the professional staff following their employment. Further training sessions are also provided should there be need.
13. 
 In the case where several premises need to be searched, how do you handle the process? (e.g. Sequential searches)

Where there is need for on-the-spot inspections in several premises, simultaneous inspections may be carried out by different teams. In case there is a single team, then sequential on-the-spot inspections may be done. However, generally it is preferred to assign different teams instead of a single team to avoid destruction of evidence. 
Coordination and Cooperation with Foreign Agencies TC \l4 "
Please note that no information should be provided which may frustrate the legitimate expectation of other agencies that information relating to the informal cooperation in which they engage be treated as being confidential vis-a-vis any third party.

15. In the context of international cartel conduct, do you coordinate the timing of your search with other foreign Agencies?

The Competition Authority has not had such coordination yet. However, the Competition Authority is favorable to coordination.
16. Under what circumstances will your agency consider delaying or expediting a search in order to coordinate timing with a foreign Agency?

The Competition Authority has not had such experience yet. However, the Competition Authority has the discretion to arrange the timing of on-the-spot inspections to a great extent. Therefore, it could delay or expedite on-the-spot inspections if it believes that this would result in valuable outcomes.
17. When preparing for a search do you ever share or request information from foreign Agencies?

The Competition Authority requested cooperation with various competition agencies in the past. However, no useful cooperation could be obtained due to various reasons.
 Although the Competition Authority is favorable to requests for information by foreign competition agencies, it should be mentioned that confidential information may not be shared with foreign agencies.
Timing of Search TC \l2 "
18. Are you required to give prior notice to a business before conducting a search of its premises?  If so, how much notice and what level of detail is required?

No. The Competition Authority is not required to give prior notice before on-the-spot inspections conducted within preliminary inquiries or investigations.
19. How do you deal with requests to delay the search until the business has consulted with its lawyer about the search? 

The business is entitled to consult its lawyers. This consultation may delay on-the-spot inspection for a reasonable period of time provided that it does not prevent effective conduct of on-the-spot inspections and necessary safeguards are taken to avoid removal or destruction of evidence. If there is an in-house lawyer, then requests for delay until arrival of an external lawyer will not be taken into account.
20. (a) Are there any limitations on the amount of time you can spend conducting a search? 

No.

(b) Is your Agency only allowed to search during specific hours?

On-the-spot inspections begin during business hours. However, the professional staff may continue the inspection following business hours or during holiday time.
Conducting the Search

21. How do you prepare for or respond to situations where a surprise entry to the premises being searched is prevented by virtue of a security gate-house or other security system(s)?

To ensure a surprise entry, the purpose of the visit is not disclosed to security people with a request to meet the authorized personnel of the business. In case of obstruction by the security people, written minutes of the obstruction will be prepared in order to submit them to the criminal magistrate while requesting a court order to perform on-the-spot inspections. 
22. Is one person designated as the search leader for the premises?  If yes, what are his/her responsibilities (e.g. dealing with representatives of the business, lawyers, and media; communicating with other search leaders in the instance of multiple simultaneous searches; etc).

Generally, the team leader during on-the-spot inspections is the senior expert in the team. Dealing with the representatives of the business, coordinating his/her team’s work, communicating with other team leaders in case of simultaneous on-the-spot inspections may be cited among his/her responsibilities. 
23. Are you required to present your search authorization to a particular business representative (e.g. a director, manager or legal counsel)? 

Yes. The Competition Act requires that the professional staff carries with them an authorization certificate. The certificate is presented to the authorized personnel of the business and a copy of it may be kept by them. 

24. Could you describe how the search is conducted?
To ensure a surprise entry, the purpose of the visit is not disclosed to security people with a request to meet the authorized personnel of the business. Then, the professional staff presents to the authorized personnel of the business the authorization certificates and their identity cards. As mentioned above, the authorization certificate shows the subject-matter and purpose of the on-the-spot inspection and amount of the administrative fine in case incorrect information is provided. The professional staff briefly mentions how they will conduct on-the-spot inspections, the rights and obligations of the business and may request that an office is allocated for them. The professional staff examines all the relevant documents and computer records with the presence of the relevant authorized personnel of the business and may take copies. The professional staff may present questions to the relevant employees of the business. Written minutes may be prepared including the list of documents the copies of which are taken, statements by the relevant personnel of the business.
25. During the conduct of the search:

a) 
Do you interview or question the business’s management and employees at the premises about the substance of the investigation? Why or why not?
Questions and interviews may enable the professional staff to understand the characteristics, operation, and dynamics of the market, the nature and scope of the alleged anti-competitive conduct as well as the reasons, justifications, and the intent behind it. Based on these considerations, the professional staff may pose questions and conduct interviews where necessary.
b)     Do you require the business’s management and employees to provide information to assist in conducting the search? (e.g. computer passwords, tour of the premises, etc.)
Yes. 
c) 
Under what circumstances and how do you limit access by the management and employees of the business to all or part of the premises and/or documents?
To avoid destruction of documents, the professional staff may ask the authorized personnel of the business to remain close to the professional staff, some employees to leave their offices, some key personnel to stay inside the premises. The employees may be asked not to change the places of certain documents or remove documents inside the drawers. The professional staff may determine the offices, documents or computers that will be examined and ask the relevant personnel not to deal with them until the end of on-the-spot inspection or without permission from the professional staff. Permission of the professional staff may also be required when documents need to be taken away from the premises. Moreover, professional staff may be placed to oversee the offices where the relevant documents are kept. Furthermore, a professional staff may oversee when copies of the relevant documents are taken via the photocopier.
d) 
Does your search authority permit you to search for records on the person before they leave the premises (i.e. briefcases, pockets, etc.)? If you have this authority, how do you carry it out? If you do not have this authority, what precautions do you take to minimize the removal of records on the person?
The Competition Act does not authorize the professional staff to conduct body search. However, the professional staff may ask the relevant person to show the document before leaving the premises if there are suspicions that he/she has relevant documents with him/her. Written minutes indicating that on-the-spot inspection is obstructed may be prepared if the relevant person does not comply with the request. It should be mentioned that briefcases are examined as part of the authority to conduct on-the-spot inspections.
e) 
Under what circumstances, if at all, do you take photos or videos on the premises? 
We did not have such an experience although there is no legal obstacle to take photos or videos.
f) 
Do you document any aspect of the search (e.g. premises description, entry of the premises, areas of premises searched, discussions with the business’s representative or its lawyer, unusually events, etc.)? If yes, in your experience what aspects of a search are important to document by way of notes, and why? 
Yes. It is thought that for a sound record of on-the-spot inspections, written minutes of on-the-spot inspection need to be prepared and they should include 
· the relevant reference to the decision by the Competition Board initiating the preliminary inquiry or investigation,

· the date and start time of on-the-spot inspections,
· the address of the business, 

· statements that the professional staff provided the authorization certificate, relevant identity cards, information on the relevant articles of the Competition Act,

· list and brief description of the documents the copies of which are taken,

· questions posed by the professional staff and statements by the relevant employees of the business,
· attestation by the relevant employees of the business,

· signatures of the professional staff and the relevant employee of the business,

· Unusual events such as those leading to delay of on-the-spot inspections. 

g) 
If you answered yes to question 11(e), do you designate one search team member to be responsible for making such notes, or do all the search team members make notes, and why?
Generally, one of the professional staff prepares the minutes mentioned in the answer to question 25(f) to be signed by all the professional staff and the relevant employee of the business.
26. Are you permitted to search other than business premises (e.g. private residences, lawyers offices, vehicles, etc.)? If yes, please describe any different procedures or considerations in conducting searches of such locations.

As mentioned in answer to question 4, Article 15 of the Competition Act provides that the professional staff of the Competition Authority is entitled to … perform examinations on the spot with regard to any assets of the business. Assets of the business cover the vehicles as well. Therefore, the professional staff may inspect them. Private residences are out of the scope of the legal authority granted by Article 15. In-house lawyer’s office within the premises can also be inspected. See also the answer to question 28.
27. How do you respond to the unauthorized removal or destruction of records, physical interference or other forms of obstruction during the conduct of the search such as refusing to permit access to the premises? 

The written minutes are prepared and signed by the professional staff and the relevant employee of the business summarizing that records are destructed or removed, there was physical interference, access to the premises was not permitted and therefore on-the-spot inspection was obstructed. Then, the professional staff may submit these written minutes to the criminal magistrate and request from him/her to issue a court order for the performance of on-the-spot inspection. After obtaining the court order, the professional staff may ask the police or the gendarme to accompany during on-the-spot inspection.. Moreover, if on-the-spot inspection is obstructed, administrative fines are imposed based on annual gross revenue. See answers to questions 6, 21, 25(d) and 37.
28. How do you deal with claims of lawyer-client privilege during the conduct of the search? 
Turkey follows the rules and case-law originated in the European Community. Therefore, the approach by the European Commission and the European Court of First Instance and European Court of Justice is relevant for the Competition Authority. As a result, it may be said that a communication with and in-house lawyer should be distinguished from that with an external lawyer. In sum, the former does not benefit from protection of confidentiality of communications between lawyers and their clients unlike the latter. See, for instance, Judgment of the Court of First Instance in joined cases T-125/03 and T-253/03 dated 17 September 2007 (Akzo Nobel Chemicals Ltd and Akcros Chemicals Ltd v. The European Commission).
29. What do you do if you find evidence of other offences (whether competition-related or not) that are not covered by your authority for the search?

Evidence of other offences is taken by the professional staff during on-the-spot inspections.
30. If there are simultaneous searching of more than one site, how do you ensure communication among the search teams and the head office? (e.g. cell phones, nightly meetings, coordinator that remain at his office, etc.)

Cell phones are used during communications among different teams conducting simultaneous on-the-spot inspections. Moreover, nightly meetings may also be possible as the teams mostly stay at the same hotel or nearby. 
Seizure TC \l2 "
31. (a)  Do you follow a particular process when selecting records to take from the premises?  If so, please describe (e.g. initial triage followed by final selection, etc.).

Generally, selection is done during on-the-spot inspections. 
(b)  If applicable, please describe the measures you take in order to keep track of the location of records selected during a search (i.e. to determine where to return them if records are subsequently not seized).
-----

32. Do you code or use other means to uniquely identify records being taken from the premises?  If yes, please describe, including indicating whether this is done at the premises or upon return to the Agency.

Written minutes prepared during on-the-spot inspections include information on number of the documents taken and in some cases their brief description. Documents taken also include signatures of the authorized personnel of the undertaking as well as the stamp of the undertaking.
33. Do you issue a receipt for records taken from the premises, either at the moment of removal or at a later time? 

Written minutes are prepared in duplicate at the premises and one of them is granted to the relevant employees of the business. See answer to question 32.
34. If applicable, please describe the measures you take to safeguard the chain of custody or continuity of possession over the records you select both during and after the search. 
The security of the documentation produced during on-the-spot inspections is ensured by keeping them with the professional staff responsible to conduct the preliminary inquiry and the investigation or by preserving them in a room within the undertaking that is locked. After finalization of the preliminary inquiries and investigations, the documentation is kept within the archives of the technical departments.
35. In the instance of a search that continues for more than a day, are the selected records removed on a daily basis? If records are not removed from the premises each day, what, if any, procedures are employed to ensure the security of the selected records?

Selected records are removed on a daily basis or preserved in a room within the undertaking that is locked.
36. (a) Does your Agency allow business representatives to review the seized or copied documents?  If so, when does the review take place? 

N.A. The professional staff takes two copies of the documents and leaves one of them to the authorized personnel of the undertaking. Moreover, the undertaking also retains the originals. 
(b) If your Agency seizes original documents do you allow business representatives to make copies of these documents?

N.A. See answer to question 36(a)

Miscellaneous Comments TC \l3 "
37. Please describe any changes regarding your Agency’s search procedures, which have taken place since 2004.

The Competition Act was amended in January 23rd, 2008. According to the amendments of 2008, the previous fixed amounts of procedural fines in Article 16 of the Competition Act were replaced by fines that would be calculated by taking into account the annual gross revenue. 
As a result of the amendment, undertakings, association of undertakings and members of such associations shall be imposed 0,1 % of their annual gross revenue where 

·  incomplete, incorrect or misleading information or document is provided, or information or document is not  provided within the time specified or at all in respect of application of Articles 14 and 15 of the Competition Act regarding the powers granted to the Competition Authority with respect to request for information and on-the-spot inspection,

whereas undertakings, association of undertakings and members of such associations shall be imposed 0,5 % of their annual gross revenue where

· on-the-spot inspection is prevented or made difficult.

According to the amendment, the fines provided above can not be less than ten thousand Turkish liras (€ 5.000)
 .
The above fine valid for cases where on-the-spot inspection is prevented or made difficult can still be imposed in the event that on-the-spot inspection is carried out by court order.

Another important aspect of the amendment concerns periodic fines in Article 17 of the Competition Act. Previously, there were fixed amounts of periodic fines and the amendment replaced them by those fines to be calculated according to annual gross revenue. According to the amendment in cases of 
· Preventing or impeding on-the-spot inspection,

· Failure to submit the requested information or the document in time in respect of the application of Articles 14 and 15 of the Competition Act regarding the powers granted to the Competition Authority with respect to request for information and on-the-spot inspection,

the Competition Board shall impose administrative fines on undertakings and associations of undertakings per day which amounts to 0,05% of the annual gross revenue of the undertakings concerned, and of associations of undertakings and/or the members of such associations.
38. Please describe how your agency uses the current Anti-Cartel Enforcement Manual chapter on Searches, Raids and Inspections.

It was used as a resource document during preparation of the draft guidelines regarding implementation of Article 15 of the Competition Act which provides the legal authority to perform on-the-spot inspections.

39. Please feel free to elaborate upon or provide additional observations, comments or information about search procedures generally or your Agency’s specifically.  

-----

� See the written Contribution of Turkey sent for the meeting of the Working Party 3 on Cooperation and Enforcement within the OECD Competition Committee held in 5 June 2006 which is available on the website of the Competition Authority at � HYPERLINK "http://www.rekabet.gov.tr/index.php?Sayfa=sayfahtml&Id=213" ��http://www.rekabet.gov.tr/index.php?Sayfa=sayfahtml&Id=213� 


� The minimum amount of fine is revalued via Communiqué No 2009/1 issued by the Competition Board on 29.12.2008. The new amount is TL 11.200 (approximately € 5.600) for 2009.
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