N N
N AN

AN AN
N N
N AN
NN N
AN AN
NI N
N AN

SNSNSNINENS

REKABET
DERGISI

COMPETITION JOURNAL

g

~
N

-~
7~

dhdh@dhdhdhdhdhd dh @

N oA\ -
NNV DY
NN N
AR

AN A AT AT A T AT AL

NI A\ -
NN
NN

NN
N AN AN

Haziran/June 2017 ISSN 1302-552X

Sayl/Number: 1

Cilt/Volume: 18

I I N
N AN AN
1IN I YN YN

ION' AN AN A
1IN 1IN I YN N
I\ AN AN A
NI I YN Y

N
1N
N
N
ION'T AN AN AN AN AN AN AN AN AN

N
N
~N T I Y I Y I Y I Y I Y I Y I Y I Y

”’

\ \/ /

REKABET °
KURUMU

L
IN' AN AN AN AN AN AN

NYIYIYIYIYIYIYIYIYI Y|

10N

'
N
N

N AN AN AN AN AN AN AN AN AT
SN I Y I NV I NV I Y I YV I Y I NV I NV N
IONT AN AN AN AN AN AN AN AN N
N AN AN AN AN AN AN AN AN AN
SN I Y I NV I NV I Y I YV I YV I NV I NV N
ION AN AN AN AN AN AN AN AN
~NIY I Y I Y I YIY I Y I Y I Y Y

~N I Y I Y I Y I Y I Y I Y I Y I Y I YN

N AN AN
I N
N A\



ISSN 1302 -552X

REKABET DERGISI

COMPETITION JOURNAL

Cilt/Volume:18 « Sayi/No:1 « Haziran/June 2017

Alti ayda bir yayimlanan hakemli dergi
Refereed journal published semi-annually




REKABET KURUMU ADINA SAHIBI
OWNER ON BEHALF OF PUBLISHER TURKISH COMPETITION AUTHORITY
Prof. Dr. Omer TORLAK

SORUMLU MUDUR / MANAGING DIRECTOR
Abdullah KUTUK

EDITGRLER / EDITORS DANISMA KURULU / ADVISORY BOARD
Umit GORGULU Prof. Dr. izak ATIYAS
Ebru OZTURK Prof. Dr. Mehmet BARCA
Recep GUNDUZ Prof. Dr. Lale DAVUT

. Prof. Dr. Erciment ERDEM
YAYIN KOMISYONU / EDITORIAL BOARD Prof. Dr. Celal GOLE
Kursat UNLUSOY Prof. Dr. Nihat ISIK
Abdulgani GUNGORDU Prof. Dr. ismail KIRCA
Ali ARIOZ Prof. Dr. Fuat 0GUZ
Zeynep MADAN Prof. Dr. Ergun OZSUNAY
Umit GORGULU Prof. Dr. Turgut TAN
Ebru OZTURK Prof. Dr. Erol TAYMAZ
Recep GUNDUZ Prof. Dr. Metin TOPRAK

. Prof. Dr. Unal ZENGINOBUZ

YAYIN SEKRETERi / PUBLISHING SECRETARY Doc. Dr. Mahmut YAVASI
Ozlem ERDOGAN Yrd. Dog. Dr. Fatih Cemil OZBUGDAY

Yrd. Dog. Dr. Hamdi PINAR
Yrd. Dog. Dr. Murat SAHIN

YONETIM YERi / MANAGING OFFICE:
Universiteler Mahallesi 1597. Cadde No: 9 06800
Bilkent-Cankaya/ANKARA
Telefon-Faks / Telephone-Fax: (90) 312 291 44 44 - (90) 312 291 40 00
E-posta / E-mail: rekabetdergisi@rekabet.gov.tr
Web Adresi / Web Address:
http://www.rekabet.gov.tr/tr-TR/Rekabet-Dergileri-Listesi

Basim Tarihi / Publication Date: Haziran / June 2018

Tasarim / Design: Uluslararasi Piri Reis Kiltir Ajansi

Kazim Ozalp Mah. Rabat Sok. No: 27/2 (0312) 446 21 56
Baski / Print: MRK Baski ve Tanitim Hizmetleri (0312) 354 54 57

Rekabet Dergisi, Rekabet Kurumu tarafindan alti ayda bir yayimlanan hakemli bir dergidir. EBSCO,
TUbitak Ulakbim ve Asos Index veri tabanlarinda dizinlenen Rekabet Dergisi’nde, rekabet hukuku,
politikasi ve sanayi iktisadi alanlarindaki Tirkce veya ingilizce 6zgiin makalelere, vaka yorumlari ve
benzeri gorUsler ile haberlere yer verilmektedir. Yazilarda belirtilen dlstnce ve goruslerden yazarlar
sorumludur; bu dustince ve gorlsler Rekabet Kurumu acisindan baglayicilik teskil etmez.

Competition Journal is a refereed journal published semi-annually by the Turkish Competition
Authority. Competition Journal, indexed in the EBSCO, Tubitak Ulakbim and Asos Index databases,
publishes original articles, case comments and news in Turkish and English in the field of competition
law, policy and industrial organization. Any opinions expressed in the Competition Journal represent
solely the views of contributing writers and not necessarily those of the Turkish Competition Authority.

Rekabet Dergisi, EBSCO, Tlbitak Ulakbim ve Asos Index veri tabanlarinda dizinlenmektedir.
Competition Journal is indexed in the EBSCO, Tubitak Ulakbim and Asos Index databases.



ICINDEKILER

Tiirk Rekabet Hukukunda Miinhasirlik Uygulamalarina iliskin
Tutarl: Bir Yaklagim Arayigt

Seeking a Consistent Approach to Exclusivity Practices

in Turkish Competition Law

Sahin YAVUZ / 4

“FRAND?” llkeleri Cergevesinde Lisanslanan “Standarda Esas
Patentler”e Dair Mahkeme Emri Uygulamalari: AB Rekabet Hukuku
Agisindan Degerlendirme

Injunctions Regarding FRAND Encumberd “Standard Essential
Patents”: An Analysis In Terms Of EU Competition Law

Tuba YESIL / 32

Relevant Product Market Definition In Two-Sided Markets Under EU
Competition Law

Avrupa Birligi Rekabet Hukukunda Cift Tarafli Pazarlarda Ilgili Uriin
Pazarmin Tanimlanmast

Erdem AKTEKIN / 84

Yayin ilkeleri ve Makale Yazim Kurallar1 / 134
Publication Policy And Notes For Contributors / 138



Tiirk Rekabet Hukukunda Miinhasirlik
Uygulamalarina Iliskin
Tutarli Bir Yaklagim Arayis

\ Sahin YAVUZ*

Oz

Dagitim ag igerisinde yer alan alici konumundaki tesebbiislere saglayicilars
tarafindan siklikla rakiple calisma yasagi sarts getirilmektedir. Bu sart kimi durumda
agik bir sozlesme hiskmiine dayanirken kimi durumlarda alicrya verilen indirim ve
diger tesvik wygulamalariyla saglanmakia ve ayn: pazarda faaliyer gosteren rakip
saglayicilarin pazara erisimlerini (ayni alicilar ile calisabilmelerini) kisitladigs
olgiide rekabet hukukunun radarina girmektedir. Isin esasi ve pazardaki etkisi
degismiyor olsa da Rekaber Kurumu tarafindan yapilan incelemelerde wygulamanin
rekabeti sinirlayic: anlasmaya mu yoksa hakim durumun kitiiye kullanilmasina
mi karsilik geldigine gore somut olayda benimsenen yaklasim ve ihlal standards
Jarklilagabilmektedir. Caliymada, mehaz AB ictihads da gozetilerek bu farkls
yaklasimlarin bir elestivisi yapilmakta ve miinhasirliga yonelik gerek diizenleyici
veya agiklayict metinlerde gerekse wygulamada daha tutarly ve net bir degerlendirme
standardy onerisi tartistimaktadsr.

Anahtar Kelimeler: Miinhasirlik, Rekaber Etmeme Yiikiimliiliigii, Rakiple Calisma
Yasagi, Anlagma ile Tek Tarafly Davranss Ayrimi, Pazar Kapama Orant.

* Yavuz Hukuk ve Danigmanlik, Avukat (Istanbul Barosu).



Seeking a Consistent Approach to
Exclusivity Practices
in Turkish Competition Law

Sahin YAVUZ /

Abstract

Limiting ability of buyers operating in a distribution chain to deal with competitors
is a frequent restriction imposed by the suppliers. This may be brought by explicit
contractual terms in some cases while ensured through discounts or other incentive
mechanisms in other cases and on the radar screen of competition law in cases where
market access (ability to work with the same buyers) of competing suppliers is restricted.
Although the substance and market impact remain unchanged, the approach and the
standard of proof may differ depending on whether the practice in question is said to
correspond to a restrictive agreement or an abuse of dominant position in proceedings
of the Competition Authority. In this paper, the different approaches are criticized by
taking the EU case law into account and a policy proposal to enhance consistent and
clear standard of assessment is discussed in respect to the exclusivity in practice as well
as under soft laws and guidelines.

Keywords: Exclusive Dealing, Non-Compete Obligation, Restriction to Work with
Competitors, Distinction between Agreement and Unilateral Action, Foreclosure
Rate.
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GiRis

Rakiple caligmama sgarti, tek markalilik veya rekabet etmeme
yiikiimluligi olarak da adlandirilan miinhasirlik, bir alicinin belirli
bir tirlin veya tirtin grubuna iligkin talebinin tamamini veya 6nemli bir
kismini' belirli bir saglayicidan kargilamasi kogulunu igeren anlagmalar
veya alicinin anlagma konusu mal veya hizmetlerle rekabet eden mal
veya hizmetleri tiretmesini, satn almasini, satmasint ya da yeniden
satmasini engelleyen dogrudan veya dolaylt her tirli yiikiimlilik?
olarak tanimlanmaktadir’ Tanimdan hareketle miinhasirlik, pazarin
dikey yapilanmasinda farkli agamalarda faaliyet gosteren tesebbiisler

arasinda gorece alt konumda bulunan tesebbiis (alict) tizerine getirilen
bir kisitlama niteligindedir.

Rekabet Kurulu (Kurul) uygulamalarinda da kargilik bulan ancak,
Kurulca ¢ikarilmis Hakim Durumdaki Tegebbiislerin  Diglayict
Kotiiye Kullanma Niteligindeki Davranglarinin Degerlendirilmesine
[liskin Kilavuzda* (Kétiiye Kullanmaya Iliskin Kilavuz) agik bigimde
zikredildigi tizere miinhasirlik konusunda yapilan yazili veya sozlii
veyahut fili (de facto) bir anlasma ya da uygulama 4054 sayili Rekabetin
Korunmast Hakkinda Kanun'un (Kanun) 4. maddesi kapsaminda
rekabeti kisitlayici anlasma ya da (saglayici tesebbiistin ilgili pazarda
hakim durumda olmasina bagli olarak) 6. maddesi kapsaminda hakim
durumun kétiiye kullanilmasi olarak degerlendirilebilmektedir.®

12002/2 sayili Dikey Anlagmalara Iliskin Grup Muafiyeti Tebligi (2002/2 sayili Teblig)
bakimindan %80 ve iizeri, 2017/3 sayilt Motorlu Tasitlar Sektoriindeki Dikey Anlasmalara
fligkin Grup Muafiyeti Tebligi bakimindan ise satis sonrast pazarda %30 ve iizeri.

2 Bkz. 2002/2 sayili Teblig, m.3(d).

? Kimi durumda alic1 tegebbiise miinhasir bir bélge tahsisi iceren anlagmalar (tek elden
dagitim sart1) da “miinhasirlik” olarak addedilmekte ise de bu sézlesme ve bu nitelendirme
isbu caligmanin kapsami diginda tutulmustur.

429.01.2014 tarihli ve 14-05/97-RM (1) sayili Rekabet Kurulu karart ile kabul edilmistir.
> Para.64. Esasen benzer bir diiplikasyon yatay anlagmalar i¢in de s6z konusudur. Zira;
Kanun'un 6. maddesi hakim durumun bagkalar: ile anlagma yapmak suretiyle kotiiye
kullanilmasini da yasaklanmakta iken, rekabeti kisitlayici anlagmalar Kanun'un 4. maddesi
altinda, iistelik de hakim durum sarti aranmaksizin zaten yasaklanmakeadir. Bagkalari ile
yapilacak anlagma ile kotiiye kullanma sayilacak bir davranisin ayni zamanda rekabeti
kisitlayict olmadigt bir 6rnek bulabilmek teorik diizeyde dahi giictiir.
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Rekabet hukuku ihlallerini pazar kogsullarinin dikkate alinmasint
(etki analizi yapilmasini) gerektiren ihlaller ve pazar kosullarinin dikkate
alinmasinin  zorunlu olmadigi (amaglari bakimindan yasaklanan)
ihlaller seklinde iki temel kategoriye ayirmak miimkiindiir. Yukarida
anilan Kanun maddelerinden ilkinde rekabeti kisitlama “amacs” veya
“etkisi” yeterli goriiltirken, ikincisinde oncelikle tanim geregi hakim
pazar giiciniin, sonrasinda eylemin etkilerinin arastirilmasi gerekliligi
bulunmaktadir.® Bu durumda miinhasirligin Kanun’'un hem 4. hem
de 6. maddesi kapsaminda incelenebildigi dikkate alindiginda sirf
hangi Kanun maddesinin isletildigine bagli olarak yapilacak rekabet
analizinin ve ihlal standardinin farklilagabilmesinin miimkiin olup
olmadigs sorusu akla gelmektedir.

Calismada 6ncelikle miinhasirhgin bir anlagmaya mi yoksa
tek tarafli davranisa mi kargilik geldigi irdelendikten sonra Kurul
uygulamalarinda miinhasirligin - degerlendirilmesinde ortaya ¢ikan
tutarsizliklar, mehaz Avrupa Birligi (AB) uygulamalar1 da gozetilmek
suretiyle degerlendirilecektir. Daha sonra miinhasirliga dayali rekabet
sorununun hangi hallerde ortaya cikabilecegi tarusildiktan sonra
ulasilan sonuglara son bolimde yer verilecektir.

1. MUNHASIRLIGIN ANLASMA VEYA TEK TARAFLI
DAVRANIS OLARAK ELE ALINMASI

Miinhasirlik uygulamada agik bicimde rekabet etmeme yiikiimlaligi
iceren dikey bir anlasmanin unsuru ya da alimlarin belirli bir tegebbiise
yonlendirilmesini tegvik eden (6rnegin baglilik indirimleri” gibi)

¢ Diger yandan Kanun'un 6(a) maddesinde “/...] rakiplerin piyasadaki faaliyetlerinin
zorlastirdmasins amaglayan eylemler” kétiiye kullanma haline 6rnek olarak sayilmustr.
Ancak burada suf lafza bagl kalinarak “amaglayan” ibaresi ile eylemlerin etkilerinin
aragtirilmasina gerek olmadigint sdylemek yanlisur. Yasa koyucunun diizenlemedeki
gayesine uygun olarak eylemlerin rakipleri diglama potansiyeline (kapasitesine) sahip olup
olmadiginin arastirilmasi, yani etki analizi yapilmasi gerekecektir. Aksi yaklagim hakim
durumdaki tegebbiisiin rekabete karsilik verdigi eylemlerin de yasaklama kapsamina
alinmasi riskini doguracakur.

7 Belirli bir referans donem boyunca alicinin ihtiyaglarinin 6nemli bir kisminin indirim
veren tegebbiisten saglanmast karsiliginda verilen indirimler olarak tanimlanmakeadir.
Bkz. OECD (2002) Policy Rountables, Loyalty and Fidelity Discounts and Rebates, htep://
www.oecd.org/competition/abuse/2493106.pdf, Erisim Tarihi: 15.07.2017, s.19.



http://www.oecd.org/competition/abuse/2493106.pdf
http://www.oecd.org/competition/abuse/2493106.pdf
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satts uygulamalari olarak karsimiza cikmaktadir. Bagka bir deyisle
taraflar arasi karsilikli uygun iradeyi iceren bir anlasmaya dayali
olarak uygulanabilecegi gibi diger tarafin rizasina veya iradesine
ihtiya¢ duymaksizin tek tarafli bir iradenin triinii olarak da ortaya
cikabilmektedir. Bu durum miinhasirligin hangi durumlarda anlagma
ya da tek tarafli davranis olarak kabul edilmesi gerektigi, buna bagli
olarak benzer etkilere sahip olsa da Kanun'un hangi maddesine gore
incelenecegi, daha 6nemlisi farkli ihlal standardi esikleri belirlenmesinin
miimkiin olup olmadig: tartismasini tetiklemekeedir.

Kurul, gerek Kotiiye Kullanmaya Iliskin Kilavuzda gerekse
uygulamada miinhasirligin anlagsma veya tek tarafli davranis olarak
incelenebilecegini belirtmekte ancak, bu konuda etiketlemenin nasil
yapilacagi konusunda bir isaret vermeyerek keyfiyeti kendinde sakli
tutmakeadir. Kétitye Kullanmaya liskin Kilavuz'un “Miinhasirlik/Tek
Marka Anlasmalar?” baglikli 5.4. maddesinde yer verilen

“S6z konusu sozlesmeler, saglayicinin hakim durumda olmasi halinde
Kanun'un 6. maddesi kapsaminda degerlendirilebilmektedir”®

agtklamasi ayni Kilavuz'un 17. dipnotunda yer verilen

“Minhasirlik anlagmalari Kanun’un 4. maddesi kapsaminda da ele
alinabilmektedir”

agtklamasi ile birlikte ele alindiginda sanki miinhasirlik anlagmasina
taraf olan firma hakim durumda ise kotiiye kullanma, degilse rekabeti
sinirlayict anlagsma halinin olusacag: seklinde bir anlayis ortaya
¢ikmaktadir. Bu anlayisa gore eylemin Kanun'un hangi maddesi
altnda incelenecegini belirleyen kistas eylemin niteligi (miisterek
veya tek tarafli davranis olup olmamasi) degil; eylemi gerceklestiren
tesebbiisiin pazar giiclintin derecesi olmaktadir. Eylemin niteligi ayni
olsa da degerlendirmenin Kanun'un 4. maddesi kapsaminda rekabeti
sinirlayict bir anlagma veyahut hakim durumda bulunma koguluna bagli
olarak 6. maddesi kapsaminda hakim durumun kétiye kullanilmasi
olarak yapilabilmesi miimkiin goriinmektedir.

8 Para.64. Benzer bir agiklamaya mehaz dizenlemede yer verilmemistir (bkz.
Communication from the Commission - Guidance on the Commissions enforcement
priorities in applying Article 82 of the EC Treaty to abusive exclusionary conduct by dominant
undertakings, OJEU C 45/7, 24.2.2009).
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Kotiiye Kullanmaya 1liskin - Kilavuzda yer alan yukaridaki
agtklamalarin  hukuki belirsizligi gidermede yetersiz, hatta kafa
karigtirict olmasinin yani sira uygulamada alinan kararlarda da
belirsizlik giderilmemis, Kilavuzdaki anlayis yinelenmistir.” Kurulun
yakin zaman araliklariyla aldigt Frito Lay,'® Mey Icki I ve II' ve Coca-
Cola'? kararlarinda neredeyse birebir ayni nitelikteki eylemler (nihai
satts noktalarina miinhasirlik kargiligr indirim vb. tegvikler verilmesi)
incelenmesine karsin bu kararlardan ilkinde rekabeti kisitlayict anlasma
olarak Kanun'un 4. maddesi, ikincisinde hakim durumun kotiye
kullanilmasi olarak Kanun'un 6. maddesi ve nihayet son kararda ise
Kanun'un her iki maddesi agisindan degerlendirme yapilmistr.

Esasen yukaridakine benzer bir ikilemin mehaz AB uygulamasinda
da mevcut oldugu séylenebilecektir. Nitekim Rousseva (2005) tek
tarafli oldugu konusunda siiphe duyulmayan 6rnegin yikic fiyat veya
mal vermeyi/anlagma yapmayi reddetme vakialari hari¢, miinhasirliga
bagli rekabetgi endiselere yonelik olarak AB’nin Isleyisine Dair
Antlasma’nin'> (ABIDA) 101. veya 102. maddesinin'* isletilebilmesinin
miimkiin oldugunu belirtmektedir.” Bu anlayis cercevesinde pazar
giiciintin derecesi, diger bir deyisle hakim pazar giiciiniin bulunup
bulunmadigy, incelemenin 101. ve 102. maddelerden hangisine gore
yapilacagt konusunda belirleyici olmaktadir. AB Komisyonu tarafindan
uygulamada muhtemelen hakim durumdaki tesebbiislere yonelik kabul

? Ornegin Kurulun 05.11.2013 tarihli, 13-61/851-359 sayili Biletix karari, para.44:
“[kJonunun her iki Kanun maddesi [4. ve 6. madde] cercevesinde de ele alinmasi miimkiin
olmakla birlikte...”

1 Kurulun 29.08.2013 tarihli, 13-49/711-300 sayili Frizo Lay karari.

' Kurulun sirastyla 12.06.2014 tarihli, 14-21/410-178 sayili Mey Icki I ve 16.02.2017
tarihli ve 17-07/84-34 sayili Mey Igki II karar:

12 Kurulun 05.03.2015 tarihli, 15-10/148-65 sayili Coca-Cola karari.

'3 The Treaty on European Union and the Treaty on the Functioning of the European
Union (TFEU), Official Journal of the European Union (OJEU), C 326/47, 26.10.2012.
4 ABIDA 81. ve 82. madde numaralari, 1 Aralik 2009 tarihli Lizbon Antlasmas: ile
strastyla 101 ve 102 olarak degistirilmistir.

> ROUSSEVA, E. (2005), “Modernizing by Eradicating: How the Commission’s New
Approach to Article 81 EC Dispenses with the Need to Apply Article 82 EC to Vertical
Restraints”, 42 CMLReyv, Issue 3, 5.588. Ayni yonde bkz. JONES, A. ve B. SUFRIN
(2011), EU Competition Law, Fourth Edition, Oxford University Press, New York, s.424.

9




/ Rekabet Dergisi

edilen 6zel sorumluluk’® kuralinin da etkisiyle, miinhasirlik anlagmalari
da dahil hakim durumdaki saglayicilar tarafindan uygulanan indirim
ve diger tesvik uygulamalar1 -Kurul uygulamalari aksine- istikrarli
bigimde kotiiye kullanma hali olarak 102. madde kapsaminda ele
alinmustir."”

AB Adalet Divani’® (ABAD) ise Compagnie Maritime Belge
kararinda'® ABIDA 101. ve 102. maddelerinin lafzinin ayni ihlale her
iki maddenin de esanli uygulanabilmesine imkan verdigini, bununla
birlikte 101. madde ilgili tesebbiisiin pazar konumundan bagimsiz
uygulanirken 102. maddenin ekonomik giicii esas aldigini belirtmistir. >
Rousseva bu tutumu hakli olarak elestirmekte ve mahkemenin yorumu
isiginda sozlesmesel uygulamalar bakimindan iki madde arasinda
hakim durumun varligt disinda bir fark olmadigini, buna karsin 102.
maddenin uygulanmasi bakimindan ge¢mis i¢tihadin hakim duruma
ozgii kavramlar olan tek tarafli ¢ikar iligkisini veya ekonomik baskiy1
aramadigini, bunlarin aranmadig bir ortamda da hakim duruma
veya ekonomik giice gondermede bulunmanin da anlamsiz olacagini
ifade etmektedir.”’ Bu kapsamda miinhasirlik konusunda taraflarin
actk irade beyanini igeren bir anlasmanin bulunmadig durumlarda,
miinhasirlik karsilig1 verilen veya miinhasirliga yol acan indirim, prim
ve diger tegvik uygulamalarinin bir anlasmaya kargilik gelip gelmeyecegi
irdelenmelidir.

Mehaz uygulama (ve onu biiyiik dl¢tide takip eden Tiirk rekabet
hukuku) bakimindan anlasma kavrami genis yorumlanmakta ve ilgili
taraflar arasinda irade uyusmasini (concurrence of wills) gosterir herhangi
bir delil anlagmanin varlig1 igin yeterli saytlmaktadir. Ornegin AB'deki

16 Bkz. Communication from the Commission - Guidance on the Commission’s enforcement
priorities in applying Article 82 of the EC Treaty to abusive exclusionary conduct by dominant
undertakings, 2009/C 45/02, para.1. Ayrica 6rnek dava iin bkz. C-322/81 - Michelin v.
Commission (1983), http://curia.europa.eu/, para.57.

7 Bu konuda genel agiklamalar i¢in bkz. Jones ve Sufrin 2011, 5.425.

18 Court of Justice of the European Union.

1 Case C-395/96 B, Compagnie Maritime Belge Transports v. Commission [2000], htep://
curia.europa.eu

0 Para.33-34.

21 Rousseva 2005, s.623.


http://curia.europa.eu/
http://curia.europa.eu
http://curia.europa.eu
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Sandoz kararinda® Sandoz'un yeniden saticilarina kestigi faturalarda
yer verdigi “ihrag edilemez” notu ABAD tarafindan eylemin tekdiize
ve sistematik tekrarlanan nitelikte olmast ve alicinin da uygulamay:
protesto etmeksizin alimlarina devam etmesinin uygulamaya dair
zimni kabuliinii gosterdigi gerekeesiyle anlasmanin varligi icin yeterli
saytlmistir. Bu yaklasima gore alicinin menfaatine ters diigen bir
uygulamanin da anlagma kabuliinii engellemediginin alt ¢izilmelidir.
Bununla birlikte AB Genel Mahkemesi** ABAD tarafindan da onanan
Bayer kararinda®* Komisyonun bakis acisina sinirlama getirmistir.
Kararda, paralel ithalat yapan toptancilara saglayict Bayer tarafindan
satig miktarinin disiiriilmesi ve béylece s6z konusu toptancilarin paralel
ithalat imkanlarinin kisitlanmis olmasi Komisyonun degerlendirmesi
aksine anlagma olarak kabul edilmemistir; zira somut olayda Bayer’in
tek tarafli uygulamasina dair toptancilarin agik veya zimni muvafakatini
veya icazetini gdsteren bir delil bulunmamaktadir.”> ABAD da Genel
Mahkemenin bu degerlendirmesine katlarak,

e

anlasma’ taraflardan birinin [...] tek tarafly bir politikasinin disa vu-
rumuna dayanamaz”*

22.C-277187, Sandoz Prodotti Farmaceutici SpA v. Commission (1990), para.7-12 (Jones ve
Sufrin 2011 i¢inde 5.149).

3 General Court. Eski adiyla Court of First Instance

2'T-41/96, Bayer AG v. Commission (2000), http://curia.curopa.eu/

» Para.73vd. Ayni yonde 2003 rtarihli Volkswagen kararinda, saglayict tarafindan
distribiitorleri etkilemek tizere yapilan tek tarafli ¢agrilarin tek bagina bir anlagmaya
karsilik gelmedigi ve taraflar arasinda hukuka uygun yazili bir anlagmanin mevcudiyetinin
de salt bu nedenle distribiitérlerin Volkswagen'in eylemi konusunda zimni onayimin
oldugu anlamina gelmedigi kabul edilmistir. Bkz. T-208/01, Volkswagen v. Commission
(2003), para.59, http://curia.europa.eu/.

26 Joined Cases C-2/01 ve C-3/01 P, BAI and Commission v Bayer AG (2004), para.101,
http://curia.europa.eu/). Diger yandan 2008 rtarihli AC-Treuhand kararinda Genel
Mahkeme tarafindan anlasma deyiminin en az iki bagimsiz tesebbiisiin pazarda belirli bir
sekilde davranacaklarina dair miisterek niyetlerini ifade ettikten sonra katldiklar: rekabeti
kisitlayict koordineli/uyumlu davranisin veya daha genis perspektiften bir kartelin diger
bir ifadesi oldugu kabul edilmistir (bkz. Case T99/04, AC-Treuhand v Commission, 2008,
para.118). Mahkeme ayrica 2006 tarihli Volkswagen kararina (bkz. Case C-74/04 P
Commission v Volkswagen, 20006, para.37) auf yaparak, goriintiste tek tarafli olsa da, en
az iki tarafin ortak iradesinin ifadesi olan bir davranisin anlasma sayilmasi icin yeterli
olacagi, bu konudaki muvafakatin seklinin belirleyici olmadigini belirtmigtir. Zira
Mahkemeye gére bu genis bakis acist ABIDA m.101(1)’deki yasaklamanin tesebbiisler
arasinda anlagmaya kargilik gelmeyen bir koordinasyon sekli olan uyumlu davraniglari da
kapsamasi ile desteklenmekeedir.


http://curia.europa.eu/
http://curia.europa.eu/
http://curia.europa.eu/
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demek suretiyle bir anlagmadan bahsedebilmek icin iki veya daha
fazla tarafin benimsedigi misterek bir politikanin varliginin gerekli

7 Bu anlayis ¢ercevesinde miinhasirlik

oldugunu vurgulamigtir.”
doguran indirim, prim ve diger tesvik uygulamalari tek tarafli bir
politikanin {irtinii midiir yoksa bu uygulamalarin alicinin zimnen de

olsa kabuliinii igerdigi diistiniilebilir mi sorusu akla gelmektedir.

Kurulca yakin tarihli Brisa kararinda,?® bir tesebbiisiin tek taraflt
eylemi ile anlagma arasindaki ayrima dikkat cekilerek;

“BRISA ve bazi bayileriyle yapilan goriismeler ile dosyadaki bilgilerden,
rakipler arast bir anlasmanin var olmadig, buna karsin BRISA'nin son
satss noktalarina Energizer markaly akii icin birtakim satis tesvik edici
oneride bulundugu anlasiimaktadsr. Bu anlamda hem bayinin hem de
BRISA'nin irade beyanini ortaya koyan ve satis ve prim miktars belirli
bayi anlasmalarindan ziyade, soz konusu satisin gerceklestirilmesi halinde
ne kadarlik bir primin verilecegini belirten BRISAnin tek rarafly beya-
natinin varlifindan bahsedilmesi miimkiindiir. Bu agidan wygulamanin
4054 sayrly Kanun'un 4. maddesi kapsamina girmedigi [...]"*

seklinde saglayicinin belirli bir satisin gerceklesmesi halinde ne kadarlik
bir prim verecegini agiklamasinin tek tarafli bir davranis oldugu
kabul edilmistir. Buna karsin 2002/2 sayili Teblig'de anlasmalar1 grup
muafiyeti kapsami disina ¢tkaran sinirlamalar arasinda alicinin kendi
satig fiyatini belirleme serbestisinin engellenmesi sayildiktan sonra bu
durumun istisnasinda

‘taraflardan herhangi birinin [...] tesvik etmesi sonucu sabit veya asgari

satss fiyatina doniismemesi™

¥ Rousseva (2005, s.621) AB uygulamasinda anlagmanin kimin yararina oldugu ya
da bir tarafin isteyerek imzalaylp imzalamadigi konusunun ABIDA 101. veya 102.
maddesinin uygulanmasinda bir kriter olmadigini, bu konunun ancak sorumlulugun
belirlenmesinde kriter olarak alinabilecegini belirtmektedir. Yazar, 101. maddenin
modernizasyonu sonrasinda iki madde arasinda kalan yegane farkin 102. maddenin
hakim durumun varligini ararken 101. maddenin belirli bir pazar giictinii aramadigini ve
pazar giiciiniin hakim durum esiginin tizerinde oldugu kadar alunda oldugu durumlarda
da uygulanabilecegini belirlemektedir. Bu halde yazara gore iki madde arasindaki fark
kantitatif olup o da gerekli pazar giicii derecesidir.

28 Kurulun 27.09.2013 tarihli, 13-55/767-326 sayili Brisa karar1.

» Para. 9

392002/2 sayili Teblig, madde 4(a). Ayn1 yonde diizenlemeye AB Komisyonunun dikey
anlagmalara iligkin gerek eski 2790/1999 sayili Grup Muafiyeti Tuziigiinde, gerekse
330/2010 sayili yeni Tuzugtinde de yer verilmigtir (sirasiyla bkz. Commission Regulation
(EC) No 2790/1999 of 22 December 1999 on the application of Article 81(3) of the Treaty
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kosulu aranmistir. Diger bir deyisle tesvik uygulamasi anlasma olarak
kabul edilmistir. Keza konuya agiklama getirilen Dikey Anlagmalara
[liskin Kilavuzda®' da

‘alicrya ravsiye edilen fiyatlara wydugu oranda kendisine ilave indirimler
uygulanmasi’™

yeniden satis fiyatinin dolayli yoldan belirlenmesine, diger bir deyisle
rekabeti sinirlayict anlasmaya ornek olarak sayilmigtir. Buna gore
rekabeti kisitlayict bir uygulamanin, 6rnegin yeniden saus fiyatinin
belirlenmesinin, fiili uygulamalar ile tegvik edilmesi de anlagma olarak
degerlendirilebilmektedir. Esasen bu anlayis miinhasirlik baglaminda
aynt Kilavuzda

Anlasmalarda tek marka satilmasina yol acacak herhangi bir hiikiim
agtkea yer almasa dahi, saglayicinin wyguladigs sadakat indirimi, hedef
indirimi gibi birtakim tesvik edici unsurlar varsa, anlasma yine bu kap-
samda degerlendirilir’®

seklinde acik bicimde kabul edilmistir.

Yine Kurulca Isbir kararinda® bayilerin yeniden satis fiyatlarini
belirleme serbestilerine engel olunup olunmadigina iligkin olarak
yapilan degerlendirmede bu amagcla herhangi bir tegvik ya da baskinin
bulunup bulunmadig; dikkate alinmistir. Buna karsilik temelde tek
tarafli uygulamalari konu alan Kétiiye Kullanmaya Iliskin Kilavuzda
fiili (de facto) miinhasirlik yaratabilecek davraniglarin yani sira bu
amagla yapilan yazili veya sozlii anlagmalar (miusterek uygulamalar)
da kotiiye kullanma sayilabilmektedir.®> Bu anlayis ¢ercevesinde
miinhasirlik anlagmalart (hakim durumun varligina bagli olarak)
kotiiye kullanma eylemi olarak Kanun'un 6. maddesi kapsaminda

to categories of vertical agreements and concerted practices (2790/1999 sayili Tiiziik), OJEU
29.12.1999 L 336/21, madde 4(a); Commission Regulation (EU) No 330/2010 of 20 April
2010 on the application of Article 101(3) of the Treaty on the Functioning of the European
Union to categories of vertical agreements and concerted practices (330/2010 sayili Tiiziik),
OJEU 23.4.2010 L 102/1, madde 4(a).

3! Kurulun 3.6.2009 tarihli ve 09-26/567-M sayili karart ile kabul edilmistir.

32 Para.18.

33 Para.113.

3 Kurulun 16.06.2011 tarihli ve 11-37/784-247 sayili Isbir karart.

3 Para.64
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incelenebilir iken miinhasirlik doguran tegvik ve benzeri uygulamalar
da 4. maddesi kapsaminda anlagma olarak ele alinabilmektedir.

2. MUNHASIRLIGIN iINCELEMESINDE SEBEPLERIN
YARISMASI

Yukaridaki boliimde deginilen hukuki belirsizlik  ortamindaki
uygulamanin da tutarli olmasini beklemek iyimser bir yaklagim
olacaktir. Isin ilging yani bu tutarsizligin, hatta Kétiiye Kullanmaya
[liskin Kilavuzdaki hakim durumda olma kriterinin dahi takip
edilmediginin bizzat Kurul tarafindan

“Kurul ictihadina bakildiginda; miinhasirlik uygulamalarinin hakim
durumdaki tesebbiis tarafindan gerceklestirildigi durumda dahi 4054 sa-
yilt Kanun'un 4. maddesi kapsaminda degerlendirildigi kararlarin yanin-
da, 6. maddesi kapsaminda degerlendirildigi ve hatta ayni wygulamanin
4054 sayils Kanun'un hem 4. hem de 6. maddesini ihlal ettiginin respit
edildigi karar drneklerinin oldugu goriilmekredir”

seklinde agiklikla ifade edilmis olmasidir.*® Esasen Kanun’'un gerek 4.
maddesi gerekse 6. maddesi rekabetin bozulmamasini amagladigindan
aynt nitelikteki bir eyleme donitk analiz yontemlerinin ve ihlal
standardinin birbiriyle uyumlu olmasi, salt (aynt amaca doniik olsa
da) farkli Kanun maddesine dayanarak farkli ¢oziimler 6nerilmemesi
gerekir. Bu manada Kurulun Zurkcell YTSN II kararindaki®”

“[...] Kanun'un 5. maddesi anlaminda yapilan bir degerlendirmenin Ka-
nunun 6. maddesi anlaminda yapilan degerlendirme ile tutarls olmas:
gerckmektedir™®

degerlendirmesinin yerindeligi belirtilmelidir. AB’nin  kése tast
davalarindan 1979 tarihli Hoffimann-La Roche davasinda® ABAD
tarafindan 102. maddenin sinirlarina dair

“hakim durumda bulunan ve alicilarini —kend;i istekleri iizerine dabi
olsa— alimlarimin tamamini veya biiyiik bir kismini miinbasiran ken-
disinden yapmak iizere bir yiikiimliiliik veya taahbiit yoluyla kendisine
baglayan bir tesebbiis, siz konusu yikiimliligiin bir tesvik veya indirim
karsiliginda olup olmadigina bakilmaksizin, [102]. madde kapsaminda
hakim durumunu kotiiye kullanmas olur. Ayni kural, bahse konu teseb-

36 Kurulun 12.06.2014 tarihli, 14-21/410-178 sayili Mey Igki karari, para.43.
% Kurulun 14.06.2012 tarihli, 12-33/922-281 sayili Turkcell karari.

3 Para.191.

% C-85/76, Hoffmann-La Roche & Co. AG v Commission (1979).
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biisiin bunu formal bir yiikiimliliik seklinde degil ve fakat bir sozlesme
altinda veya tek tarafly olarak sadakar program: —yani alimlarin tama-
minin veya biiyiik bir kisminin —alim miktarimin biyiik veya kiiciik
olduguna bakilmaksizin— hakim durumdaki bir tesebbiisten yapilmas:
karsiliginda verilen indirimler— yoluyla yaptiginda da gecerlidir”
tespiti yapildiktan sonra ABIDA 101(3). maddesini karsilayan istisnai
haller disinda miinhasirtligin ister yazili anlagmaya isterse fiili bir
uygulamaya dayansin rekabetci analizin degismedigi, hakim durumdaki
bir tesebbiis taraf oldugunda rekabeti bozma ve ekonomik fayda
saglamama yaninda alicinin tedarik kaynagini belirleme serbestisinin
elinden alinarak rakip saglayicilarin pazara erisimine engel olundugu
degerlendirilmigtir.

Keza AB Genel Mahkemesi tarafindan Piau kararinda® bir
uygulamanin  101(3). madde uyarinca muafiyet kapsaminda
saytlmasinin 102. madde anlaminda bir ihlal bulunmadigs sonucuna
gotiirecegi kabul edilmistir.* Yine AB Komisyonu tarafindan 2010
yilinda ¢ikarilan Dikey Anlagmalara iliskin Kilavuzda® her ne kadar
yerlesik ictihada gore ABIDA 101(3). maddenin uygulanmast 102,
maddenin uygulanmasini diglamasa da, 101 ve 102. maddelerin
her ikisi de pazarda etkin rekabetin saglanmasini amagladigindan,
tutarlilik geregi kotiiye kullanma sayilan kisitlayict bir anlasmaya
101(3). maddenin uygulanamayacag: belirtilmistir.* Isin seklini degil
esasint temel alan bu yaklagim rekabet hukuku manugina uygun
diismektedir. Buna gore inceleme konusu miinhasirligin Kanun'un 4.
maddesi kapsaminda ele alinip da 5. maddedeki muafiyet kogullarini
karsiladig1 degerlendiriliyorsa artik ayni eylem dolayisiyla Kanun’'un 6.
maddesi isletiimemeli ya da tersinden Kanun’un 6. madde kapsaminda
incelenip kétilye kullanma olmadigi degerlendirilen bir miinhasirlik
eyleminin aruk Kanun'un 5. maddesindeki kogullarla bagdasmaz

40 Para.89-90

472193/02, Piau v. Commission (2005).

42 Para.119.

4 EC Guidelines on Vertical Restraints, 2010/C 130/1.
4 Para.127
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etkileri oldugu ileri siiriilememelidir. Aslinda Kurul da 2011 tarihli
Turkcell YTSN kararinda®

“[sorusturulan] wygulamalarin Kanun'un 5. maddesinde siralanan [mu-
afiyet] sartlariny saglamadigy tespit edilmistir”

dedikten hemen sonra
“[sorusturulan] Turkcell wygulamalars Kanunun 6. maddesi ¢ercevesin-
de degerlendirildiginde, Turkcell'in fiili wygulamalar ve bireysel muafiyet
kapsamina girmeyen dikey anlasmalar vasitaszyla [.. . Jalt bayi kanalinin
Jiilen miinhasirlastirmasina ¢aba gostermek suretiyle rakiplerinin faali-
yetlerini zorlastirdigs, dolayiszyla [...Jhakim durumunu kitiye kullan-
digr ve Kanun'un 6(a) maddesinde orneklenen iblalin gerceklestigi tespit
edilmistir”
degerlendirmeleriyle® muafiyet ve kotiiye kullanma analizlerini
birbirlerini ikame eder sekilde kullanmigtir. Buna kargin 2002/2 sayili
Teblig’in 8. maddesindeki

“Bu Teblig hiikiimlerine gore taninmas muafiyet, Kanunun 6 nci madde-
sinin wygulanmasinz engellemez”

hitkmii uygulamada kafa karisiklig1 ve hukuki belirsizlik yaratmakeadir.
Oysa Tebliglin %40’in altinda pazar payina sahip tesebbiisler arast
anlagmalar1 kapsama aldig1 dikkate alindiginda, bir anlagmanin eg anli
olarak muafiyet kogullarini tagimast ve kotiiye kullanma hali teskil
edebilmesi bir yana, %40’1n altinda pazar payina sahip bir tesebbiisiin
hakim durumda bulunma 6nkosulunu dahi saglamasi son derece diisitk
bir olasiliktur.” Kaldt ki 2002/2 sayili Teblig’in grup muafiyetinden
yararlanabilmek icin pazar payi esigi 6ngormedigi donemde de
hakim durumdaki tegebbiislerin taraf oldugu miinhasirlik anlasmalari
dolaysiyla yapilan ¢ok sayidaki incelemede Kanun'un 6. maddesi
isletilmemis, bunun yerine muafiyetin geri alinmast adr alunda bir
inceleme yapilmistir.® Bu manada islevsiz olmast yaninda uygulamadaki

% Kurulun 06.06.2011 tarihli, 11-34/742-230 sayili Turkcell YTSN karari.

4 1806-18 arast satirlar.

¥ Nitekim Kotiiye Kullanmaya lliskin Kilavuzda “@ksini gésterecek bir durum soz
konusu degilse, Kurulun yerlesik uygulamasinda %40 altnda pazar payima sahip olan
tesebbiislerin hékim durumda olmasi ibtimalinin diisiik oldugn kabul edilmekte[dir]”
(para.12) agiklamasina yer verilmigtir.

8 Ornegin bkz. Kurulun 15.05.2008 tarihli, 08-33/421-147 sayili Algida karari,
10.09.2007 tarihli, 07-70/864-327 saylt Coca-Cola karar; 10.09.2007 tarihli, 07-
70/863-326 sayilt Mey I¢ki karar1.
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belirsizligi artiran Teblig'in yukaridaki hitkmiine (mehazdaki gelismeye
de paralel olarak®) son verilmesi yerinde olacaktir.

3. MUNHASIRLIGIN AMACINA VEYA ETKIiSINE
BAKILMASI

[ster anlagmaya dayali olarak ister tek tarafli davranisin bir iiriinii olarak
ortaya ¢ikmis olsun miinhasirligin, amag¢ yoniyle, diger bir deyisle
hemen her durumda (per se) yasaklanmasi gereken davranislardan
olmadif1 genel kabul gormektedir.”® Jones ve Sufrin ABAD’in 1991
tarihli Delimitis kararinin® mutlak bélgesel korumanin veya yeniden
satis fiyat: tespitinin bulunmadigi bir durumda tek marka (miinhasirlik)
anlagmalarinin piyasa tizerindeki etkisinin dikkatle incelenmesini
aradigini belirtmektedir.”

Konuya iliskin Kurul yaklagiminin da genel olarak mehazdaki
anlayisa paralel oldugu sdylenebilecektir. Kurulun ilk uygulamalarindan
2004 tarihli Digitiirk kararinda®

“... ozellikle dikey anlasmalarda yer verilen miinhasirlik gibi hiikiimleri
igerdigi icin incelemeye alinan anlasmalarim bu kategorilerden ikincisine
[rule of reason] girdigi konusunda bir tereddiit bulunmamakta ve bu
nitelikteki bir sinirlamanin ilgili pazarlardaki kosullardan bagimsiz ele
alinmamast gerekmektedir>*

seklinde bu yaklasim ortaya konulduktan sonra ayni yil i¢cinde alinan
Frito Lay kararinda®

#2002/2 sayili Teblig’e kaynaklik eden eski 2790/1999 sayili Tiiziik'te benzer bir
diizenlemeye (bkz. Dibace, para.16) yer verilmis iken sonraki 330/2010 sayili Tuiziik’te
bu diizenleme kaldirilmistir.

° Miinhasirlik anlagmalarinin hakli sebep kuralt (rule of reason) alunda ele alinacagina dair
ornegin bkz. NORRIS, L. N. (2013) “Exclusive Dealing: An Antitrust Analysis”, heep://
www.americanbar.org/groups/young_lawyers/publications/the_101_201_practice_
series/exclusive_dealing_an_antitrust_analysis.html, Erisim Tarihi: 17.07.2017.

°1 C234/89, Delimitis v. Henninger Brau, 1991.

52 Jones ve Sufrin 2011, 5.664. Hatta Wish'e gore mutlak bolgesel korumaya iliskin
ilave unsurlar olmadigt durumda miinhasithk anlagmalart TFEU 101(1). maddesini
ihlal etmemektedir. Bkz. WISH, R. (2009), Competition Law, Sixth Edition, Oxford
University Press, New York, 5.629.

53 Kurulun 12.08.2004 tarihli, 04-52/699-180 sayili Digitiirk karar1.

5.7

55 Kurulun 04.05.2004 tarihli, 04-32/377-95 sayili Frito Lay karar1.



http://www.americanbar.org/groups/young_lawyers/publications/the_101_201_practice_series/exclusive_dealing_an_antitrust_analysis.html
http://www.americanbar.org/groups/young_lawyers/publications/the_101_201_practice_series/exclusive_dealing_an_antitrust_analysis.html
http://www.americanbar.org/groups/young_lawyers/publications/the_101_201_practice_series/exclusive_dealing_an_antitrust_analysis.html
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“... hakim durumdaki tesebbiislerin bu ozel sorumluluklar: cercevesinde
nihai satss noktalar: ile hichir sekilde yazily veya sozlii miinbasir anlasma
yapamayacagin ileri siirmek ve yapug: belirli sayidaki miinhasir anlag-
mayz bu satis noktalarindan rakiplerin ¢ikartlmast sonucunu dogurmas:
gerekeesiyle ‘per se bir yaklasimla kotiiye kullanma olarak degerlendirmek
zaten sinirly olan hareket alanini daha fazla sinsrlandirma anlamina gel-
mektedir >

goriisti ifade edilerek miinhasirliga yonelik per se yaklagimin sakincalari
ortaya konulmustur. Zaman i¢inde ayni igtihat 2012 tarihli Zurkcell

kararinda®”

“Taribsel siiregte hikim durumdaki firmalarim miinhasirliga yonelik uy-
gulamalarina iliskin yaklasim incelendiginde, modern ekonominin artk
hikim durumdaki firma tarafindan da wygulansa miinhasirligin per se
hukuk dist sayilmasin: desteklemedigi goriilmektedir. Miinhasirlik, kimi
etkinliklere ulasmak icin yapilabilecegi gibi, anti rekabetci amaglarla da
uygulanabilecek bir stratejidir™®

seklinde belirtilmistir. Keza miinhasirliga yonelik per se yaklagimin
uygun olmadig1 anlayist Kétiiye Kullanmaya Iliskin Kilavuzda

“Miinbasirlk biikmii iceren sizlesmelerin rekabet iizerinde olumlu
etkileri bulunabilmektedir™

actklamast ile yinelenmis, degerlendirmenin Kanun'un 4. maddesi
cercevesinde yapildigt Biletix kararinda® da

“Miinhasir anlasmalar bir taraftan bazi olumlu etkiler yaratirken, diger
taraftan da pazar: kapama etkisi nedeniyle rekabeti kisitlayici sonug
dogurabilmektedir™

%6 3120vd. satirlar. Ayni yonde bkz. 14.10.2009 tarihli ve 09-47/1160-294 sayili Tiirk
Telekom karari, 308 vd. satirlar.

57 Kurulun 14.06.2012 tarihli, 12-33/922-281 sayili Turkcell karari.

58 Para.192. Diger yandan sayet miinhasirlik amagtan yasaklanabilecek bir davranis olsa
idi 6rnegin 2002/2 sayili Teblig'de izin verilmeyen sinirlamalar arasinda sayilmasi veya bu
tip uygulamalarin bireysel muafiyete de konu edilmemeleri beklenirdi. Oysa Kurul 2011
tarihli Zurkcell YTSN kararinda dagitum sisteminde fiili miinhasitliga yol acan eylemleri
kotiiye kullanma sayarak para cezasi uygulamis olmasina ragmen kararindan yalnizca
bir yil sonra yasaklanan eylemlerin belirli alicilarla s6zlesmeye konu edilmesine bu kez
muafiyet tanimustir (bkz. sirasiyla Kurulun 06.06.2011 tarihli, 11-34/742-230 sayili
Turkcell YTSN ve 14.06.2012 tarihli, 12-33/922-281 sayili Tiutrkcell kararlarr).

%9 Para.65.

5 Kurulun 05.11.2013 tarihli, 13-61/851-359 sayili Biletix karar.

¢! Para.42.
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seklinde ifade edilmistir O halde miinhasirlik uygulamalar: ister
Kanun’un 4. maddesi isterse 6. maddesi altinda incelensin ihlal standard:
degismeyecek, eylemin pazardaki etkilerine bakilmasi gerekecektir.
Gergekten de ayni nitelikte eylemlerin Kanun'un (6. maddesinin
yani sira) 4. maddesi altinda incelenebiliyor ve bu maddenin amagtan
yasaklama imkani taniyor olmasi dolaysiyla farkli ihlal standardi
gelistirmenin makul bir yaklasim olmayacag: acikur. Aksi takdirde bir
dosyada etki analizi yapilirken diger dosyada (kestirme bir yaklagimla)
miinhasirligin amactan yasaklanabilmesi keyfi bicimde olanakli hale
gelecek ve hukuki belirlilik ilkesi zedelenecektir. Galarza vd (2012, s.4-
5) de miinhasir dagium konusunda AB Komisyonunun etki bazli son
yaklagim tarzinin benimsenmesi durumunda 101. veya 102. maddenin
uygulanmasina bagli olarak analizin yoniiniin degismeyecegini, odak
noktanin eylemin diglama etkilerinde oldugunu ve ister 101. ister 102.
madde uygulansin sonucun ayni olacagini belirtmektedir.®

Kurulun yukaridaki yerlesik anlayisina 2009 tarihli Zurkcell Mobil
Pazarlama ve 2013 tarihli Frito Lay kararlani®® 6nemli istisna tegkil
etmektedir. Kurul bu dosyalardan ilkinde hakim durumdaki operator
Turkeell'in kontdr/dakika hediye ettigi kampanyalarda reklam veren
firmalarla fiilen miinhasir ¢aligmaya y6nelik uygulamalarini incelemis
ve uygulamalarin rakip operatorler ve piyasa tizerindeki etkilerinden
ziyade hakli bir gerek¢eye dayanip dayanmadigini sorgulayarak belge
odakli bir degerlendirme yapmistir.** Tkinci kararinda ise -muhtemelen

¢ GALARZA, AE, E. L. DZIADYKIEWICZ ve P. FIGUEROA (2012), “Exclusive
Distribution: An Overview of EU and National Case Law”, Antitrust Case Laws
e-Bulletin, No: 41235, http://www.gibsondunn.com/publications/Documents/Galarza
Dziadykiewicz-ExclusiveDistribution.pdf, Erisim Tarihi: 25.07.2017, s.4-5.

% Sirastyla Kurulun 23.12.2009 tarihli ve 09-60/1490-379 sayilt Turkcell Mobil Pazarlama
ve 29.08.2013 tarihli ve 13-49/711-300 sayilt Frito Lay karari.

¢ Kurul “/...Jhem mobil pazarlama ajanslars hem de kampanya diizenleyen firmalar
nezdinde Turkcell'in kendsi hedef ve istekleri dogrultusunda kampanya kurgularina miidabale
etmesi, bu kampanyalara kimlerin katilabilecegine karar vermesi piyasa aktorleri bakimindan
kaniksanmas bir davranis sekli olarak ortaya ¢ikmaktadsr. Varolus sebebi gelir elde etme olan
ekonomik bir birimin hizmetlerine talip olan miisterilerine rakiplerinden hizmet alinmamas:
kosulunu getirmesinin objektif bir gerekeesi goriilememektedir. Buna karsin bu wygulamanin
ticari hayatin teamiillerine wymayan sira disi, haksiz ve rakipleri pazar disina iten bir
uygulama oldugu kanaatine varimstir” (1145 vd. saurlar) seklinde bir degerlendirme
yaptiktan sonra devaminda “/...[/Turkcellin  hedefledigi  bu amaca  ulasmak icin



http://www.gibsondunn.com/publications/Documents/GalarzaDziadykiewicz-ExclusiveDistribution.pdf
http://www.gibsondunn.com/publications/Documents/GalarzaDziadykiewicz-ExclusiveDistribution.pdf
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ayni konuda daha énce 2004 yilinda yapug: incelemenin® etkisiyle—
salt hakim durumdaki bir tesebbiisiin miinhasirliga yonelik tegvik
uygulamalarini Kanun’'un 4. maddesinin ihlali i¢in yeterli saymus,
uygulamanin pazardaki etkilerini, diger bir deyisle rakiplerin piyasadan
diglandig1 veya dislanma potansiyeli bulundugu konusunda inceleme
yapma ihtiyact hissetmemigtir. Oysa bu kararindan yalnizca bir yil
sonra birebir ayni iddialarin —bu kez Kanun’un 6. maddesi a¢isindan—
incelendigi Mey Icki kararinda® eylemlerin piyasa kapatma etkisinin
bulunup bulunmadigi ve bu manada onem tegkil eden 6rnegin
bulunurluk oranlart dikkate alinarak bir degerlendirme yapilmigtir.””
Ustelik Kurulun burada konuyu 6. madde acisindan ele almis olmasinin
incelemede bir farkliliga neden olmadigs kararin igeriginde net bigimde
belirtilmistir.”® Yine gerek Frito Lay’in gerekse Mey Icki’nin sorusturma
konusu eylemlerinin ge¢miste muafiyetanalizine tabi tutulmus oldugu®
dikkate alindiginda incelemeler arasindaki farkliliga bu agidan da bir
gerekee bulabilmek giigtiir.

benimsemis oldugu yontem ise, etkinlik, ticari yetenek ya da akil vb. hakl: bir gerekceye
dayanmamaktadsr.  Turkcell markalara ve mobil pazarlama ajanslarina uyguladigs bask:
yoluyla rakiplerinin is yapmalarin: engellemektedir ... zira] firmalar %(....)a varabilecek
bir indirimden  yararlanmakla ¢ operator kampanya  diizenlememek  (miinhasiran
Turkcell'le calismak) arasinda bir tercibe zorlanmaktadir” (1479 vd. satirlar ile 1582 vd.
satirlar) degerlendirmesinde bulunmusgtur.

% Kurulun 04.05.2004 tarihli ve 04-32/377-95 sayili Frito Lay kararu.

66 Kurulun 12.06.2014 tarihli, 14-21/410-178 sayili Mey Igki I karar1.

7 Para.279 vd. Bu yaklasgimin ayni tegebbiis hakkinda benzer iddialarin sorusturma
konusu yapildig1 2017 tarihli kararda da aynen korundugu goriinmekeedir (bkz. Kurulun
16.02.2017 tarihli ve 17-07/84-34 sayili Mey Icki I] karar1). Keza etki analizi bakimindan
bulunurluk oranlarinin énemi Kurulun Algida (2012) kararinda “/.. . Jbulunurluk oranlar:
incelendiginde, Algida iiriiniiniin bulunurlugunun diismesi karsisinda rakibin bulunurluk
oraninin artis gosterdigi; bunun da rakip aksiyonlars, pazarin biyiiyen bir pazar olmasi
ve rakip markalarin birlikte satildigs noktalarin artigindan kaynaklandiys, bu durumun
ise Algida ile Golf arasindaki rekabetin yogun bir bicimde siirdiigiinii gosterdigi” seklinde
altu cizilmistir (bkz. Kurulun 28.08.2012 tarihli, 12-42/1258-410 sayili Algida karari,
para.34).

68 Para.44.

¥ Bkz. sirastyla Kurulun 04.05.2004 tarihli ve 04-32/377-95 sayili Frito Lay karari;
10.09.2007 tarihli ve 07-70/863-326 sayili Mey I¢ki karar:.
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Kurulun 2013 tarihli Frito Lay kararindaki yaklagimi daha sonraki
2015 tarihli Coca-Cola kararinda™ da takip edilmemistir.”! Coca-
Cola'nin son satig noktalari ile gerek sozlesmesel gerekse fili (indirim,
tesvik vb. yollarla yapacag)) miinhasirlik uygulamalarinin muafiyet
kogullarini tagimadigi 2007 yilinda tespit edildikten” sonra 2015
tarihinde yapilan incelemede ¢ok sayida nokta ile yapilmis agik
miinhasirlik hitkmii tagtyan sozlesmelerin varligina ragmen ihlal
tespitine ve yaptirim uygulanmasina gerek duyulmamisur. Zira Kurul
bu incelemesinde ihlal esigini “fili miinhasirliga yonelik sistematik ve
organize wygulamalarinin tespiti” olarak belirlemis™ ve miinhasirlik
anlagsmasi yapilan noktalarin Coca-Cola'nin gazli icecek cirosu i¢indeki
paymna ve bu paylarin yillar icindeki seyrine, ilgili sozlesmelerin ve
Coca-Cola tarafindan noktalara uygulanan tegviklerin (basta pazar
payt ve bulunurluk oranlari olmak {izere) piyasa etkilerine bakmak
suretiyle bir inceleme yapmustir.”> Keza Kurulun 2014 ve 2017
yillarinda benzer iddialara iliskin aldigt Mey Icki I ve IT kararlarinda™

7® Kurulun 05.03.2015 tarihli, 15-10/148-65 sayili Coca-Cola karari.

7! Frito Lay karari ile ayn1 yil (2013) icinde aldigy Tierkcell Arag Takip Hizmetleri kararinda
da Kurul belge (niyet aragtirmasi) odakli yaklasimin: siirdiirmiis olsa da sorusturma
konusu uygulamalarin etkilerini de aragurma ihtiyaci hissetmistir. Nitekim ilgili piyasada
hakim durumda kabul edilen Turkeell’in ara¢ takip hizmeti sunan firmalar (ATF) ile
minhasir is iligkisi kurdugu iddialarinin aragurildigs kararda, iddia konusu eylemlerin
rakip operatérlerin satislari tizerindeki etkileri degerlendirmek iizere Turkeell’in is ortag:
ATFlerin arag takip hizmetleri alanindaki pazar paylan ile Turkcell'in bu firmalar
tizerinde rakip operatérlerin kampanyasina kaulmama yiikiimlilagi getirdigi bir
kampanya donemindeki satiglarin ayni dénemde pazardaki toplam kampanyali satglar
icindeki oranina bakilmistir (bkz. Kurulun 19.12.2013 tarihli ve 13-71/988-414 sayili
Turkcell Arag Takip Hizmetleri karari, para.134-139).

72 Bkz. Kurulun 10.09.2007 tarihli, 07-70/864-327 sayili Coca-Cola karari.

7% Kararda miinhasirlik sézlesmesi yiirtirlitkte kalmaya devam eden toplam 4.475 adet
noktadan 2.471’i ile 01.07.2008 tarihinden bu yana bir ticari iligki kurulmadigr ifade
edilmistir (para.138 vd.). Buna gore 2.000’nin tizerinde nokta ile miinhasirlik iceren
sozlesmenin aktif oldugu sonucu ortaya ¢ikmaktadir.

74 Para.170.

7> Kurul esnek bir bakis acistyla Coca-Cola'nin 2009 yilinda ev kanalinda 100 nokta
icinde 30 noktada rakipleriyle birlikte yer alirken 2013 yilinda bu sayinin 15°e diigmiis
olmasini veya Coca-Cola'nin yillar itibariyla ev ve yerinde tiiketim noktalarinda
uyguladig1 tavizlerin ciroya oranlarinin artmis olmasint olumsuz bir etkinin gostergesi
olarak yorumlamamistir (para.190, 217-249).

76 Bkz. strastyla Kurulun 12.06.2014 tarihli, 14-21/410-178 sayili Mey Igki Ive 16.02.2017
tarihli ve 17-07/84-34 sayili Mey Igki II kararlan
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da pazar pay1 ve bulunurluk oranlarina dayali etki analize yer verdigi
goriilmektedir. Kurulun yakin araliklarla aldigr kararlarin birinde
eylemlerin piyasadaki etkisini ve bulunurluk oranlarinin seyrini kararin
temel gerekgesi yaparken, digerinde dikkate almamasi, hatta

“Rakiplerin pazar payinin ya da bulunurluk oranlarinin artmasimin ha-
kim durumda bulunan tesebbiisiin dosya konusu eylemlerde bulunmads-
gimin kanitz olarak degerlendirilmesi miimbkiin degildir””

seklinde goriis belirtmesi bir degerlendirme standard: eksikligine isaret
etmektedir.

4, MUNHASIRLIGA BAGLI REKABET ENDISESININ
ORTAYA CIKMASI

Miinhasirlik-hakim durumdaki tesebbiislerce de yapilmis olsa- amagtan
yasaklanabilecek bir eylem olmadigina gére miinhasirliga dayali
rekabet endiselerinin hangi durumda ortaya ¢ikacag: sorusu giindeme
gelmektedir. Bu konuda Dikey Anlagmalara [liskin Kilavuzda

“Tek marka anlasmalarinin rekabet iizerinde esas olarak dort olumsuz
etkisi bulunmaktadr:

(i) Pazar kapama etkisi: Diger saglayicilar pazardaki belirli alicilara mal
satamazlar, bu pazarin kapatilmasina yol acabilir.

(ii) Koordinasyon etkisi: Bu anlasmalar pazar paylarinda katiliga neden
olur, birkag saglayici tarafindan wygulanirsa isbirligine yardimer olur.

(iii) Magaza ici rekabeti onleme etkisi: Nibai iiriinlerin dagitiminin soz
konusu oldugu hallerde, belirli perakendeciler sadece tek bir markay: sata-
caklar ve bu nedenle bu perakendecilerin magazalarmda markalar aras:
rekabet olmayacakir.

(iv) Pabalilik etkisi: Baglama anlasmalarinda, alici baglama anlasmalar:
olmaksizin diriinleri farkls saglayicilardan alabilecegi duruma gore bagla-
nan diriingi pabaly alabilecektir. Tiim bu etkiler markalar aras: rekabette
azalmaya yol agmaktadsr.”®

actklamasina yer verilmigse de Kurulun uygulamada ilk olumsuz etki
olan pazar kapama etkisine yogunlastigi goriilmektedir. Nitekim Mey
Icki kararinda™

77 Kurulun 29.08.2013 tarihli ve 13-49/711-300 sayili Frito Lay karari, para.125.
78 Para.114.
79 Kurulun 12.06.2014 tarihli, 14-21/410-178 sayili Mey Icki I karari.
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“[fiili miinhasirlik wygulamalarina yonelik] 4. madde ya da 6. madde
kapsaminda yapilacak degerlendirme bakimindan farklik bulunma-
makta, her iki durumda da tesebbiisiin wygulamalarinin rakiplerin pa-
zarm onemli bir kismina erisimini kisitlaysp kisitlamadigs incelenmek-

tedir™®®
denilmis, ayni konuda Coca-Cola kararinda®' ise
Miinhasir anlasmalara iliskin temel rekabetci endise ilgili pazarin
tamaminin ya da onemli bir kisminin rakiplere kapanmasi ve rakiplerin
ilgili pazarin onemli bir boliimiinden dislanmas:™
durumunda ortaya ¢ikugr belirtilmistir.*> Bishop da miinhasirlik
anlagmalarindan kaynaklanan temel rekabet probleminin rakiplerin
belirli satig noktalarina erigimlerinin engellenerek pazardan diglanmasi
ve rekabetin zarar gormesi riski oldugunu belirtmektedir.** Ancak
pazarin onemli bir kismindan veya rekabetci endiseyi tetikleyecek
diizeyde kapanmasindan ne anlagilmasi gerektigi sorusunun cevabi net
degildir.
2009 yilinda Mey Icki kararinda® tegvik uygulamasina konu
alicilarin toplam pazar igindeki paylarinin dikkate alinmasi gerektigi
kabul edilmigse de ilgili oranlar

“Bu paylara bakildiginda agik ve kapaly satss nokralar: icin sirasiyla
%(...) ve %(...) rakamlarina ulasilmaktadir ki, bu veriler uygulanan
indirim orantyla birlikte dikkate alindiginda pazardan dislamay: sagla-
yabilecek biiyiikliikte degildir™®

seklinde gerekeeli kararda gizlendiginden diglama etkisi ortaya
ctkaracak ol¢iiniin ne oldugu konusunda bir fikir edinilememektedir.

80 Para.44.

8 Kurulun 05.03.2015 tarihli, 15-10/148-65 sayili Coca-Cola karar1.

82 Para.169.

8 Ayni yonde ayrica bkz. Kurulun 05.11.2013 tarihli, 13-61/851-359 sayilt Biletix
karari, para.45: “Miinhasir anlasmalarin pazar: kapatip kaparmadyginin ortaya konulmas:
igin ilk olarak bu anlasmalarim mevcur velveya potansiyel rakipleri diglama kabiliyetine
sahip olup olmadigs degerlendirilmelidir. Bu bakimdan; ...miinhasirliga konu wygulamanin
piyasanin ne kadarlik boliimiinii kapsadigina iliskin pazar kapama orani; diglama olgusunu
destekleyecek somut delillerin varligs gibi hususlarin incelenmesi gerekmektedir.”

8 BISHOP, S. (2003) “Pro-competitive Exclusive Supply Agreements: How Refreshing”,
ECLR, 24(5), 5.230.

8 Kurulun 11.06.2009 tarihli, 09-27/575-135 sayili Mey Igki karar:.

86 280vd. Satilar.
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Buna karsin Kurul 2013 tarihli Biletix kararinda® oran vermekten

kacinmamuis ve
“BILETIX in ilgili pazardaki karar ve uygulamalar: neticesinde kapama
oranlar: 2010 yilinda %58, 2011 yilinda %46, 2012 yilinda %65 ola-
rak gergeklesmistir™®
bilgilerine yer vermistir. Kararda belirtilen gorece yiiksek (%50’yi agan)
kapanma oranlarina ragmen Kurulun rekabetci bir endise gormemis
olmasi sagirticidir.?’

Klein (2002, 5.126), miinhasithigin Amerikan anti-trost hukuku
kapsamindaekonomikanalizile tutarli olarak sorumluluk dogurabilmesi
i¢cin pazarin 6nemli kismini kapsamasi gerektigi goriisiindedir. Yazarin
bu goriisii icin atifta bulundugu Yiksek Mahkemenin (Supreme Court)
eski tarihli Standard Fashion®® ve Standard Stations’’ kararlarinda
strastyla %40 ve %49’luk oranlarin pazarin 6nemli kismini temsil ettigi
kabul edilmistir.”? Ietihat zaman icinde evrilmekle birlikte Jacobson'a gore
1982 tarihli Beltone Electronics Corp. karari® ertesindeki kararlarda
rutin bi¢cimde kapama oraninin %40 ve daha az oldugu durumlarda

8 Kurulun 05.11.2013 tarihli, 13-61/851-359 sayili Biletix karar1.

8 Para.59.

¥ Kurul, /... [pazara giris engelleri agisindan degerlendirme yapildiginda; pazarin biyiiyen
ve gelisen bir pazar oldugu, yeni girislerin bulundugu, yatirim maliyetinin yiiksek olmadigs,
batik maliyetlerin diisiik oldugu, dolayistyla finansal veya hukuki anlamda onemli giris
engellerinin bulunmadig:” (para.116) degerlendirmesiyle tesebbiisiin savunmalari ve
onerileri gercevesinde bu agamada pazar kapamanin olmadigina ve 4. maddenin ihlal
edilmedigine karar vermistir. Buna ragmen Biletixin tiim etkinlikler icin akdettigi
sozlesmelerin siiresinin azami iki y1l ile sinirlandirilmasina karar verildigi, ayrica Biletixten
bes yillik siire zarfinda gelirinin en az %50%sine tekabiil eden anlagmalarinin her yil
rekabete agilacagi yoniinde taahhiit alindig1 anlagilmakeadir. S6z konusu taahhiidiin
detay1, nasil uygulanacagi, baglayict olup olmadig (nitekim kararin sonug/hiikiim
kisminda taahhiide deginilmemistir), uyulmamasi halinde ne yapurim uygulanacag: gibi
sorularin karsiliginin kararda bulunmuyor olmast bir yana, rekabet ihlali bulunmayan bir
dosyada rekabetin tesisine dair tedbir 6ngoriilmesi veya rekabetgi endiseleri gidermeye
déniik taahhiit alinmasi kanunun sistematigine uygun degildir.

% Standard Fashion v. Magrane-Houston Co., 258 U.S. 346 (1922).

N Standard Oil Co. of Cal. v. United States, 337 U.S. 293 (1949).

%2 Standard Oil kararinda, Standard’in miinhasir anlasma yapug akaryakt istasyonlarinin
ilgili cografi pazardaki orani %6,7 olmasina karsin rakiplerin benzer anlagmalar ile
bagladig1 oran (%42,5) da analizde dikkate alinmugtr.

% Beltone Electronics Corp., 100 ET.C. 68 (1982).
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miinhasirligin hukuka uygun oldugu kabul edilmistir.”* Bu igtihat
dogrultusunda %40 orani (¢ok yiiksek ol¢ek ekonomisinin gerektigi
istisnai durumlar haricinde ve bu oranin iizerinde rekabet karsiti
etkilerin otomatik dogacaginin kabul edildigini géstermemek {izere)
kullanisli bir elek veya giivenli liman islevi gorebilecektir (Klein 2002,
5.126).

Buna kargin mehazdaki uygulamanin daha katt oldugunu séylemek
miimkiindiir. Nitekim AB Genel Mahkemesi 2003 tarihli Van den
Bergh Foods kararinda® hakim durumda bulunan bir tesebbiistin ilgili
pazardaki noktalarin -kendi istegi dogrultusunda dahi olmus olsa-
%40’lik boliimiini fiili olarak miinhasir baglamasi durumunda 102.
madde kapsaminda kétiiye kullanma davraniginin olusacagini kabul
etmistir. Bunun yani sira Komisyonun 2012 tarihli 7omra kararinda®
ortaya koydugu (AB mahkemeleri kararlariyla’ da onanan) goriisiine
gore sorusturma konusu pazarlarin bes yillik dsnem boyunca ortalama
%39’unun, diger bir deyisle beste ikisinin baglanmis olmasi pazarin
onemli bir kisminin kapanmasina, dolayisiyla kotiiye kullanma
davraniginin ortaya ¢itkmasina neden olmaktadir. Komisyonun Zomra
kararindaki yaklagimi Ridyard tarafindan elestirilerek ilgili pazarin
%32’lik kisminin tamamen rakiplere kapandigi bir durumda dahi
neden rekabete agtk kismin (%68) Tomra'nin pozisyonu ile rekabet
edebilmek i¢in pazarda tutunmaya yeterli olmayacagi sorusunun
sorulmasi gerektigini belirtmektedir.”®

Esasen rekabet karsiti kapama etkisi i¢in pazarin bagli kisminin
orant kadar giris engellerinin varligr da 6nem tagimaktadir. Nitekim
Dikey Anlagmalara iliskin Kilavuzda “akip saglayicilar bakimindan

% JACOBSON, J. M. (2002), “Exclusive Dealing, Foreclosure, and Consumer Harm”,
Antitrust Law Journal, Vol.70, 5.324.

95 T-65/98, Van den Bergh Foods (formerly HB Ice Cream) v Commission, 23 October 2003,
para.160.

% Commission Decision, Case COMP/E-1/38.113, Prokent-Tomra.

7' 1-155/06, 1omra and Others v. Commission [2010], para.243 ve C-549/10 P, Tomra and
Others v. Commission [2012], para.44-45.

% RIDYARD, D. (2008) “Exclusive Contracts and Article 82 Enforcement: an Effect
Based Perspective”, European Competition Journal, Vol.4, No.2, 5.586.
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yeni alicilar yaratilmasi veya alternatif alicilar bulunmas: gorece kolay ise
pazarin kapanmasi[nin] soz konusu olmayacag)” belirtilmigtir.'

Diger yandan 2002/2 sayili Teblig’in genel manug: kanaatimce
bu konuda yol gosterici niteliktedir. Zira Teblig, pazar payr %40’1
agmayan tesebbiislerin (belirsiz siireli veya bes yildan uzun olmamas:
kosuluyla'") miinhasirlik hitkmii iceren anlagmalarini grup muafiyeti
kapsaminda degerlendirmektedir. Bu anlayisin dogal bir sonucu
ornegin pazar payr %40 olan bir saglayici tesebbiisiin anlagma ile
alicilarina rakiple ¢aligmama (miinhasirlik) sarti getirmesi, rekabetci
bir endise dogurmayacagi Ongoriisiiyle “giivenli liman” iginde
degerlendirilmektedir. Bu anlayis cergevesinde pazar payr %40’in
tizerinde, hatta hakim pazar giiciine sahip tesebbiislerin ilgili pazardaki
alicilarin %40 veya daha azi ile miinhasirlik anlasmasi yapmalarinin
neden ayni bakis agisiyla giivenli liman iginde sayilmadig: ikeisadi
agtdan tartismaya degerdir.'” Elbette pazardaki diger rakip saglayicilarin
benzer anlasmalar yapmasi ve boylece pazarin daha yiiksek bir oraninin
yeni girislere kapanmasi ihtimal dahilindedir. Ancak bu ihtimalde dahi
pazarin toplam bagli kisminin %50’in altinda kaldigi durumda rekabet
endiseleri asgari seviyede kalacaktir. Nitekim Dikey Anlasmalara Iliskin
Kilavuzda yer alan “/p/azarin bagls kisminin oraninin %50 nin altinda
oldugu hallerde ciddi bir birikimli etkinin goriinmesi olasi degildir” '
actklamast bu anlayigi desteklemekeedir. Keza 2/2002 sayili Teblig'in
2)6). maddesi uyarinca Kurulun benzer nitelikteki dikey sinirlamalarin
olusturdugu paralel aglarin ilgili pazarin ancak %50’sinden fazlasini
kapsadigi durumda miidahil olabilmesi ve ancak o kogulda ilgili dikey

9 Para.122.

10 Ayrica bkz. EC Guidelines on Vertical Restraints, OJEU 19.5.2010, C 130/1,
para.136, “Entry barriers are important to establish whether there is anticompetitive
Joreclosure. Wherever it is relatively easy for competing suppliers to create new buyers or find
alternative buyers for their product, foreclosure is unlikely to be a real problem”

101 Bkz. Teblig madde 5(a).

12 Burada kastedilen hakim durumdaki bir tegebbiisiin fiili veya sdzlesmesel miinhasirlik
eyleminin pazarin kisitli bir bolimiinii veya alicisini hedefliyor olmasidir. Yoksa ayni
tesebbiisiin pazarin (heniiz an itibartyla kiigiik bir yiizdesini baglamus olsa da) geneline
yonelik duyurdugu miinhasirlik uygulamalar1 degildir. Zira ikinci durumda eylemin
potansiyel etkilerinin rakiplerin faaliyetini zorlastirabilecegi ileri siirtilebilecektir.

19 Para.124
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anlagmalar1 grup muafiyetinin disina ¢ikarabilmesi ayni bakis acisinin
trantdir.

SONUC

Miinhasirliga dayali rekabet sorunlari halihazirda Kurulun mesaisinin
onemli bir kismini mesgul etmektedir. Dahasi, gerek uygulama
yayginligina gerekse net etkilerinin arasurilmast icin yapilacak
analizlerin derinlestirilmesine bagli olarak gelecekte bu mesainin
paymuin artmast kuvvetle muhtemeldir. Buna ragmen uygulamaya
dair tutarli ve makul bir yaklagimin gelistirildiginden bahsedebilmek
glgrur.

Tesvik uygulamalari basta olmak {izere ister tek tarafli ister
anlasmaya dayali olsun miinhasirligin rekabet tizerinde olumlu etkileri
olabilecegini akildan ¢ikarmamak {izere muhakkak etki analizine
yonelinmelidir. Aksine bir yaklasim kanun koyucunun amacina
hizmet etmeyecegi gibi rekabetci saiklerle tiiketiciler lehine yapilacak
uygulamalara da ket vuracakur.
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“FRAND” I keleri Cercevesinde Lisanslanan
“Standarda Esas Patentler”e Dair Mahkeme
Emri Uygulamalan: AB Rekabet Hukuku
Acisindan Degerlendirme’

Tuba YESIL**

Son yillarda “standarda esas patent'” (SEP) kavraminin rekabet hukuku baglamindaki
birtakoim sonuglar: bakimindan, yeni bir rekabetci kaygr olarak on plana ¢iktg
goriilmektedir. Belirli bir standardin wygulanabilmesi icin zarurifvazgecilmez nitelik
tasiyan teknolojilere iliskin patentleri ifade eden SEP* ler ozelinde giindeme gelebilecek
rekabet karsitr uygulamalar temel olarak; SEP sabibinin standardizasyon siireci
sirasindaki “yaniltict wygulamalar:™® ve standardizasyon faaliyeti tamamlandiktan
sonra (ex-post) giindeme gelebilen ‘SEP(ler)in stratejik kullanimi™ seklinde iki
ana bashk altinda  toplanabilmektedir. Mevcut calismanin  odaklandigs  ikinci
gruptaki stratejik uygulamalar, SEP sahibinin elindeki patentli teknolojiyi, ilgili
standardim  wygulanmasini  engellemek icin  kullanmak suretiyle diger firmalar:
piyasadan diglamast durumunda ortaya cikabilen “diglayict uygulamalar’ dir. Anilan

" Mevcut makale, yazarin ayni konudaki tez ¢aligmasi 6zetlenmek suretiyle hazirlanmugtr.
S6z konusu tez i¢in bkz. YESIL, T. (2017), FRAND Taahhiidii Cercevesinde Lisanslanan
Standarda Esas Patentlere [ligkin Mahkeme Emri Uygulamalarinin Rekabet Hukuku
Agisindan Degerlendirilmesi, Rekabet Kurumu Uzmanlik Tezleri Serisi, Ankara, 2017.

" Rekabet Kurumu, Rekabet Uzmani. Calismada yer verilen goriigler, yazarin kendi
gorisleri olup, Rekabet Kurumu'nu baglayici degildir.

! Standard essential patent.

2BERA, R. K. (2015), “Standard-Essential Patents (SEPs) and ‘fair, reasonable and non-
discriminatory (FRAND) licensing”, Acadinnet Education Services, India Pvt. Ltd.,
Bangalore 560037, India, http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2557390,
Erisim Tarihi: 02.02.2016, s.1.

3 Deceptive conduct.

4 Strategic conduct of SEPY.

> Exclusionary conduct.


http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2557390

wygulamalar ise “engelleme®”, “lisanslamanin reddi’” ve “mabkeme emri uygulamalar:”
seklinde karsimiza ¢ikabilmektedir. SEP sahibinin girisebilecedi soz konusu ‘firsater
uygulamalar’a® ¢oziim getivebilmek amaciyla Standart Belirleme Kuruluslar: (SBK)
genellikle katilimcilarinin, ellerindeki SEPleri “adil, makul ve ayrimci olmayan
kosullar (FRAND)’” altinda lisanslamalarini ongordisgii fikri miilkiyer politikalar:
hayata gecirmektedir.”’

Diger taraftan, giiniimiizde rekaber hukuku baglaminda anilan wygulamalar arasinda
en ¢ok tartisilanlardan biri “mahkeme emri uygulamalars’drr. Atlantikin her iki
yakasindaki rekabet otoritelerinin giiclii rekabergi endiseler dile getiregeldigi mahkeme
emri enstriomans,’! ozellikle “FRAND ilkeleri cercevesinde lisansianan SEPTler”
baglaminda kullanildiginda engellemeye imkan saglayabilmesi ve standardizasyon
Jaaliyetini  olumsuz  etkileyebilmesi - yoniiyle rekabet hukuku incelemesine  tabi
tutulmaktadsr.

Caliysmanin temel olarak cevabini arastirdigr soru ise “FRAND ilkeleri cergevesinde
lisanslanan SEP lere iligkin mahkeme emri wygulamalars” meselesinin mehaz Avrupa
Birligi (AB) rekabet hukuku kapsaminda nasil yonetildigi ve “olmast gereken hukuk”
noktasinda nasil yonetilmesi gerektigidir. llgili AB Adalet Divani (ABAD) ve Komisyon
kararlar: ile ortaya konan AB rekabet hukuku yaklasimi isiginda Tiirk rekabet hukuku
literatiiriine katk: sunmanin  hedeflendigi calismada, rekabet hukukunun genel
wygulamasinda benimsenecek en wygun yontemin formule edilmesi amaglanmaktadsr.

Anahtar Kelimeler: Standarda esas patent (SEP), FRAND ilkeleri, FRAND'e tabi

SED mahkeme emri uygulamalari, engelleme, goniillii lisans alan, giivenli liman

¢ Hold up. S6z konusu terim literatiirde “vazge¢me” (KOKTURK, N. S. (2012),
Telekomiinikasyon Sektoriinde Dikey Biitiinlesik Firma Davranislarinin Diizenlenmesi:
Sektorel Diizenleme ve Rekabet Hukuku, Rekabet Kurumu Uzmanlik Tezi, s. 11), “yol
kesme” (ARIOZ, A., OZBEK, O. C. (2010), “Hakim Durumun Kétiiye Kullanilmasinin
Sonucu Olarak Zorunlu Lisanslama: Degerlendirme Kriterleri ve Uygulanan Standartlar”,
Rekabet Dergisi, Vol:11, No: 3,5.1-49, s. 18, “tutma” (Rekabet Biilteninin 52. sayist [Mart
2015]) ve “engelleme” (BAYRAMOGLU, S. N. (2012), Rekabet Hukukunda Fikri
Miilkiyet Haklarinin Toplu Yonetimi: Patent Havuzlari ve Standart Belirleme, Rekabet
Kurumu, s. 55) olarak ¢evrilmistir.

7 Refusal to license.

8 Opportunistic conducts. “Firsatgt uygulamalar” tabiri, literatiirde “yaniltct uygulamalar”
ve “stratejik lisanslama davraniglari”ni kapsayacak sekilde kullanilmakreadir.

? Fair, reasonable and non-discriminatory terms.

' U.S. FEDERAL TRADE COMMISSION (2011), “The Evolving IP Marketplace:
Aligning Patent Notice and Remedies with Competition”, www.ftc.gov/sites/default/
files/documents/reports/evolving-ip-marketplace-aligning-patent-notice-and-remedies-
competition-report-federal trade/110307patentreport.pdf, Erisim Tarihi: 10.01.2016, s.
192.

" PETROVCIC, U. (2014), Competition Law and Standard Essential Patents, Kluwer Law
International, the Netherlands, s.119.
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Injunctions Regarding FRAND Encumberd
“Standard Essential Patents”: An Analysis
In Terms Of EU Competition Law

Tuba YESIL /

4

Abstract

Standard essential patents (SEPs), which are patents that are declared by their owner
as being necessary to implement a technical standard, have been a novel competitive
concern along with the traditional competitive concerns as “collusion” or “exclusioniory
conducts” in recent years. The anticompetitive practices arising in the SEP context can
be divided into two fundemenatal categories as “SEP% owner’s deceptice practices
during the standardization process” and ‘the strategic licensing practices after the
standard has been adopted”. The second category on which this study mainly focus
contains three subtititles as “hold-up”, “refusal to license” and “injuction relief”.
Injunction relief is one of the most controversial issues in the debate concerning SEPs
among other types of strategic practices. Competition authorities on both sides of
the Atlantic have expressed strong concerns with such practics, emphazsizing thar
requesting an injunction against an infiringer of FRAND-encumberd patents could
Jaciliate holdup, distort the licensing negotiations and enable the SEP owner to extract
opportunistic licensing terms. In oder to address the risks mentioned above, standard
setting organisations usually adopr intellectual property rights policies that require
participants to disclose and license their SEP’s free of charge or on fair, reasonable and
non-discriminatory (FRAND) terms.

The central question the present study adress is how “injunctions” in respect of
“FRAND-encumbered SEPs” are treated by competition authorities using antitrust
enforcement tools. In that respect, the study aims to contribute a practical discussion
on the antitrust liability of SEP owners who use injuctions for FRAND-encumbered
SEPs by analysing decisions of European Commission and European Court of Justice.
By providing a detailed analysis of the application of Eropean Union (EU) competition
law, the ideal approach for the competition authorities is tried to be proposed.

Keywords: Standard essential patents (SEP), FRAND terms, FRAND-encumbered
SER injunctions, hold up, willing licensee, safe harbour
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GiRis

Standartlar ve standart belirleme kavramlarinin barindirdigt “rakipler
arast koordinasyon” veya “dislama” gibi rekabet otoritelerinin tizerinde
yillardir durageldigi geleneksel rekabetci endiseler varligini ve 6nemini
halen korusa da, son yillarda “standarda esas patent” kavraminin
rekabet hukuku baglamindaki birtakim sonuglari bakimindan, yeni
bir rekabetci kaygt olarak 6n plana ¢cikugi goriilmektedir. Belirli bir
standardin uygulanabilmesi icin zaruri/vazgecilmez nitelik tasiyan
teknolojilere iligkin patenti ifade eden SEP’ler (Bera 2015, 1), sunulan
teknolojik yenilikten dogan haklarin kullanimina iligkin sahibinin
miinhasir yetkisini koruyan patent haklari ile ilgili pazarda soz

konusu yeniligin yaygin kullanimi amaglayan standartlar arasindaki
etkilesimden dogan bir kavram olarak karsimiza ¢tkmaktadir.

SEP kavrami ozelinde giindeme gelebilecek rekabet karsitt
uygulamalar temel olarak; SEP sahibinin standardizasyon siireci
strasindaki “yaniltict uygulamalar1” ve “SEP’(ler)in stratejik kullanimi1”
seklinde iki ana baslik altinda toplanabilmektedir Birinci kategoride
yer alan “yaniluci uygulamalar”, ilgili teknolojiler heniiz SBK’lar
tarafindan belli bir standart icin kabul edilmeden 6nce (ex ante)
giindeme gelmekteyken; ikinci kategorideki uygulamalar ise, soz
konusu patentli teknoloji uygulama igin “esasli” hale geldikten sonra
(ex post) ortaya ¢tkmaktadir (Petrovcic 2014, 79, 103).

Mevcut c¢alisma, “SEP  sahibinin tek tarafli davranislari’ni
konu edinen stratejik uygulamalara odaklanmaktadir.’* Anilan
uygulamalar, SEP sahibinin elindeki patenti teknolojiyi, ilgili
standardin uygulanmasini engellemek icin kullanmak suretiyle diger
firmalar1 piyasadan diglamasi durumunda ortaya ¢ikabilmekeedir.
S6z konusu kategori kapsaminda giindeme gelebilen rekabet karsiti

12 SEP sahibi tesebbiislerin “standart belirleme” sirasinda rekabeti kisitlayici goriismeler
yapmak suretiyle, ilgili pazarlarda fiyat rekabetini azaltarak ya da ortadan kaldirarak
piyasada isbirlikci sonucun olugmasini kolaylastirmalarina yarayan “yatay isbirligi
anlagsmalar1”, mevcut calisma kapsamina dahil edilmemistir. Calismanin ikinci béliimiinde
ifade edildigi tizere, FRAND’e tabi SEP’lere iliskin mahkeme emri uygulamalari, AB
rekabet hukuku sisteminde “hakim durumun kétiiye kullanilmasi” cercevesinde ele
alinmaktadir.
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uygulamalari, mevcut ¢aligmada bagliklandirildigs sekliyle; “engelleme”,
“lisanslamanin reddi” ve “mahkeme emri/yargi emri uygulamalari®
seklinde gruplandirmak miimkiindiir. Basta “engelleme” olmak
tizere, SEP sahibinin girisebilecegi “firsat¢i uygulamalar”a ¢6ziim
getirebilmek amaciyla SBK’lar genellikle katilimeilarinin, ellerindeki
SEP’leri “adil, makul ve ayrimci olmayan lisanslama ilkeleri (FRAND
ilkeleri)” altinda lisanslamalarini 6ngordtigi fikri miilkiyet politikalar:
hayata gecirmektedir (FTC" 2011, 192). Bu baglamda mevcut
calismanin odaginda da, rekabet hukuku perspektifinden SEP’lerin
lisanslanmasina iligkin ihtilaflara, adi gecen lisans kogullarinin
isaret ettigi “FRAND taahhiidii”"*niin uygulanabilirligi meselesi ile
“mahkeme emri uygulamalar1” birlikte irdelenecektir.

Mevcut ¢aligma ile birlikte, esasen tilkemiz uygulamast i¢in bugiin
ileri tartisma konusu arz eden SEP kavrami bakimindan, mehaz AB
rekabet hukuku yaklagimi isiginda, Tiirk rekabet hukuku literatiiriine
katki sunulmasi amaglanmaktadir.’® Calismanin birinci boliimii
kapsaminda 6ncelikle, temel hatlariyla standart, standart belirleme ve
SEP kavramlarinailisin teorik ¢er¢eve sunulacak, daha sonra SEP’lerden
kaynaklanan rekabet karsiti endiselere detaylariyla yer verilecektir.
Akabinde mubhtelif yargi ve rekabet otoriteleri kararlart isiginda
FRAND ilkelerinin icerik, amac¢ ve islevleri {izerinde durulacakur.
Ikinci boliim kapsaminda ise, mevcut calismanin merkezini teskil
eden “FRAND taahhiidii ¢ergevesinde lisanslanan standarda esas
patentler'®e iliskin mahkeme emri uygulamalari” bakimindan
ABAD ve Avrupa Komisyonu (Komisyon) kararlari igiginda AB

13 Federal Trade Commission.

" FRAND commitment.

5 Konunun Amerika Birlesik Devletleri (ABD) rekabet hukuku boyutunun kapsam
disinda tutulmasinin nedeni, SEP ve FRAND kavramlart ile fikri haklara dair lisanslama
rejimi bakimindan kaynak alinan modelin AB mevzuat olmasidir. ABD ve Tiirk rekabet
hukuku boyutu bakimindan degerlendirme igin bkz. YESIL, 2017.

!¢ Kapsam agisindan genel olarak “SEP” kavramindan ziyade “FRAND taahhiidiine tabi
SEP”ler &zelinde bir sinirlamaya gidilmesinin nedeni, ¢alismanin ikinci bélimiiniin
genelinde devurgulandig tizere, FRAND taahhtidii altina girmenin SEP sahibi bakimindan
dzel bir rekabet hukuku sorumlulugu getirdigi ve mahkeme emri uygulamalarinin rekabet
karsitt sonuglari noktasinda gorece daha etkili oldugunun rekabet otoriteleri nezdinde
kabul ediliyor olmasidir.
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rekabet hukuku yaklagimi incelenecektir. Son béliimde ise, sunulan
kararlarin kargilagtirmali analizi temelinde, rekabet hukukunun genel
uygulamasinda benimsenecek en uygun yéntemin ne olabilecegi, tespit
ve degerlendirmelerle ortaya konacakur.

1. “STANDARDA ESAS PATENT”, STRATEJIiK
LISANSLAMA UYGULAMALARI ve “FRAND” ILKELERI

1.1. Genel Olarak

Modern ekonominin temel motor giiglerinden biri olarak kabul edilen
“standart”lar,"” “mevcur veya gelecekteki iiriinler, diretim siirecleri, hizmet
veya yontemlerin wyum iginde olabilecekleri teknik ozelliklerin tarif edildigi
belgeler” olarak tanimlanabilmektedir.'® Standartlarin beraberinde
getirdigi temel faydalar arasinda; bir teknolojinin benimsenmesi,
tiretimde 6lcek ekonomisinin yakalanmasi, firmalarin yenilik ve
yaturim yapma motivasyonlarinin iyilestirilmesi, farkli treticilere
ait tamamlayici veya “birlesik triin”"lerin eglesmesi veya birlikte
kullanimini saglamak suretiyle tiiketici tercihlerindeki gesitliligin
artirilmasi ve boylelikle tirtin fiyatlarinin diismesi siralanabilmektedir.?

“Standart belirleme” kavrami ise; bir iiriin veya hizmete iligkin ortak
bir karakterler seti olusturma siirecini ifade etmektedir.?' Standart
belirleme faaliyeti genellikle, yatay seviyedeki rakip tesebbiisler
arasinda isbirligi imkanini/tehlikesini de ihtiva ettiginden, s6z

7U.S. DEPARTMENT OF JUSTICE AND THE FEDERAL TRADE COMMISSION
(2007), “Antitrust Enforcement and Intellectual Property Rights: Promoting Innovation
and Competition”, http://www.justice.gov/atr/public/hearings/ip/222655.pdf, Erisim
Tarihi: 03.01.2016, s. 33.

'8 EUROPEAN COMMISSION (2011), “A strategic vision for European standards:
Moving forward to enhance and accelerate the sustainable growth of the European
economy by 20207,  htp://www.eumonitor.eu/9353000/1/j9vvik7m1c3gyxp/
viq069b2jhzw, Erisim Tarihi: 20.01.2016, s. 1.

' Component product.

2 MARASCO, A. A. (2002) “Standards-Setting Practices: Competition, Innovation and
Consumer Welfare”, testimony before the Federal Trade Commission and Department of
Justice, hetp://www.ftc.gov/opp/intellect/020418marasco.pdf, Erisim Tarihi: 04.01.2016,
s. 3.

21 OECD (2010), “Policy roundtable on Standard Setting”, DAF/COMP(2010)33,
http://www.oecd.org/daf/competition/47381304.pdf, Erisim Tarihi: 07.01.2016, s. 10.
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konusu faaliyet bu yoniiyle ge¢misten giiniimiize rekabet hukuku
incelemesine tabi tutulmaktadir. Standart belirlemenin rekabetci
stire¢ lizerinde dogurabilecegi potansiyel zararlar arasinda; piyasadan
dislamanin kolaylastirilmasi, tiretim miktarina getirilen/getirilebilecek
olan sinirlamalar, koordinasyonla belirlenen yiiksek fiyatlara onayak
olunmasi, toplumsal refahin maksimizasyonuna ket vuran tekelci
karina yol acilmasi ve “patent tuzagr”™** bulunmakeadir (OECD 2010,
11-13).

Diger taraftan, standart kavraminin barindirdigs “rekabete aykiri
isbirligi/koordinasyon” veya “dislama” gibi, rekabet otoritelerinin
tizerinde yillardir durageldigi geleneksel rekabetci endiseler varligin
ve Onemini halen korusa da; son yillarda SEP kavraminin, ilgili
standarda erismeyi zorlastirabilecek/6nleyebilecek  sonuglara  yol
acabilme potansiyeli bakimindan, yeni bir rekabetgi kaygt olarak 6n
plana ¢ikugr goriilmektedir. Kavramsal olarak SEP, sahibi tarafindan
teknik bir standardin uygulanabilmesi i¢in zaruri oldugu ilan edilen
patenti ifade etmektedir (Bera 2015, 1). SEP kavrami esasen; bir
teknolojik yenligin/bulusun piyasada miinhasir olarak kullanilmasini
saglayan “fikri miilkiyet haklari” (SEP 6zelinde ise “patent haklari”)
ile, ilgili pazarda s6z konusu yeniligin yaygin kullanimini amaglayan
“standartlar” arasindaki etkilesimden dogan bir kavram olarak
karsimiza ¢cikmakeadir.

SEP 6zelinde giindeme gelebilecek rekabet karsit1 uygulamalar ise
temelde; SEP sahibi tesebbiisiin elindeki patentli teknolojiyi, ilgili
standardin uygulanmasini zorlastirmak veya 6nlemek i¢in kullanmak
suretiyle diger firmalar1 piyasadan dislamast durumunda ortaya
¢tkabilmektedir. FRAND- adil, makul ve ayrimcit olmayan lisanslama
ilkeleri ise, tam da bu noktada, ireticilerin/standart uygulayicilarinin
ilgili standarda erismelerinde ortaya c¢ikabilecek tiim bu sorunlara
¢oziim getirmeyi amaglayan bir taahhiit mekanizmasi olarak giindeme
gelmektedir (FTC 2011, 192).

22 Patent ambush. Standardin SBK nezdinde belirlenmesi agamasinda var olan ve niteligi
geregi s6z konusu standardin uygulanabilmesi igin gerekli olan patentin, sahibi tarafindan
kasitli olarak gizlenmesi davranigidir.
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1.2. Standarda Esas Patentler

Yukarida da tanimlandig; Gizere, belirli bir standardin uygulanabilmesi
icin zaruri/vazgecilmez olarak ilan edilen tescilli/patentli teknoloji,
SEP kavramina isaret etmektedir (Bera 2015, 1). Bu baglamda,
Komisyon'un da ifadesiyle “akill telefon veya tabletler gibi standarda
tabi diriinlerin bir veya birden ¢ok SEP tarafindan kapsanan teknolojileri
kullanmaksizin iiretilmesi” miimkiin degildir.?®

Diger taraftan “SEP sahibinin rekabet hukuku sorumlulugu”
hususunun, son yillarda rekabet otoritelerinin gittikge artan yogunlukta
ele aldigt bir mesele haline geldigini soéylemek mimkindir. SEP
kavrami baglaminda ortaya ¢ikabilecek rekabet karsiti uygulamalar
doktrinde temel olarak; SEP sahibinin standardizasyon siireci
strasindaki “yaniltict uygulamalar1” ve “SEP’(ler)in stratejik kullanim1”
seklinde iki kategoriye ayrilmaktadir (Petrovcic 2014, 79, 103).

Digslayict karakter tastyan ikinci gruptaki stratejik uygulamalar, ilgili
standart resmi anlamda kesinlestikten sonra, yani uygulama sathasina
gecilmesini takiben (ex post) ortaya ¢ikmaktadir. S6z konusu standardin
kesinlesmesiyle birlikte o standardin kapsadig patentli teknolojiler de
nihai olarak kesinlesmis olmakta ve ilgili patentler, mevcut standardin
uygulanabilmesi bakimindan “zorunlu/esasli” hale gelmektedir.
Dolayisiyla da SEP sahibi, standarda konu tirtintin tim ireticileri
nazarinda kacinilmaz bir ticari muhatap konumunu almakeadir.
Vazgegilmezligi bir anlamda tescillenmis olan ve ayni zamanda ilgili
patente ve standarda erisim noktasinda kontrol giicii elde eden SEP
sahibi, ornegin elindeki fikri miilkiyet hakkina ydnelik lisans vermeyi
reddederek, halihazirda ilgili standarda “kilitlenmis™** durumda olan

» Antitrust decisions on standard essential patents (SEPs) - Motorola Mobility and
Samsung Electronics - Frequently asked questions, http://europa.eu/rapid/press-release_
MEMO-14-322_en.htm, Erisim Tarihi: 20.12.2015.

# “Lock-in effect”. Ureticiler genellikle iiriinlerinin ilgili standarda uyumunu teminen
“standarda 6zel yatrim (standard spesific investment) larda bulunmakrtadir. Anilan standart
bakimindan uygulanma sathasina gecilmesi durumunda ise, tireticinin bir bagka alternatif
standarda gecis yapmasinin her zaman miimkiin olamamasi ve kendisini ilgili standarda
“kilitli” halde bulmasi giindeme gelebilmektedir ki bu durum, SEP sahibinin s6z konusu
iireticiler aleyhine “engelleme” mekanizmasint kullanimini kolaylastiran bir unsur olarak
kargimiza ¢ikmakradir.
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ve “standarda 6zel yatirim” veya “batik yatirim” hasreden {ireticileri
alt pazarin digina itebilecek giicii elinde bulundurmakeadir.”® Bunun
yant sira; SEP’in, sahibine belli bir pazar giicii atfedebildigi hallerde,
s6z konusu giiciin ireticiler aleyhine bir “engelleme” mekanizmasi
olarak kullanidmasi ya da “fahis lisans icretleri” ve/veya rekabet
etmeyi zorlagtirici bagka lisans hiikiimleri (6rnegin makul olmayan
veya ayrimcl hitkiimler) dayatilmas: giindeme gelebilmektedir. Bu da
anilan pazardaki tiriin gesitliligi, kalitesi, fiyat1 ve yenilik motivasyonu
tizerinde olumsuz etkilere yol acabilecektir.”’

SEP kaynakl:i rekabet kargit1 uygulamalardan birinci kategoride yer
alan “patent tuzag1”, SEP sahibinin ex post lisanslama davraniglarina
odaklanan mevcut galisma kapsamina dahil edilmemistir. Ikinci grup
uygulamalar ise kendi igerisinde “lisanslamanin reddi”, “engelleme”
ve “mahkeme emri uygulamalar” geklinde alt bagliklar halinde ele
alinacakur.

1.3. Stratejik Lisanslama Uygulamalar:

1.3.1. Lisanslamanin Reddi

AB rekabet hukuku® kapsaminda, “fikri haklarin lisanslanmasinin
reddi”, birtakim “6zel sartlar 1 da varlig1 isiginda, hakim durumun
kotiiye kullanimi teskil edebilmektedir. Benzer sekilde, SEP’e iliskin
lisans vermeyi reddetme davranigi da, soz konusu SEP’i iiriinlerinde
uygulayan firmalarin ilgili irtin pazarindan diglanmasina yol acabilmesi

3 Sunk investment.

26 FARRELL, J., HAYES, J., SHAPIRO ve SULLIVAN, T. (2007), “Standard Setting,
Patents and Hold-up”, Antitrust Law Journal, Vol. 74, No. 3, s. 603-670

7 OECD (2014a), “Intellectual Property and Standard Setting”, Background note
by the Secretariat, DAF/COMP(2014)27, http://www.oecd.org/officialdocuments/
publicdisplaydocumentpdf/?cote=DAF/COMP(2014)27&docLanguage=En, Erisim Tarihi:
13.11.2015, s. 15.

8 Bkz. Case C-241-242/91 P, RTE&ITP (Magill), [1995] E.C.R. I-743.; Case 418-
01, IMS Health v. NDC Health, 2004 E.C.R. I-5039; COMP/C-3/37.792 Microsoft
C(2004) 900; Case T-201/04, Microsoft, [2007], E.C.R. II-3601.

» S6z konusu 6zel sartlar, AB rekabet hukuku kapsaminda fikri haklarin lisanslanmasinin
reddi davraniglart bakimindan yapilan analizde “olagandisi sartlar  (exceptional
circumstances) olarak ifade edilmektedir.
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yoniiyle rekabet hukuku incelemesine tabi olabilmektedir. Ancak
SEP’ler ozelindeki lisanslamanin reddi davraniginin -o6zellikle de bir
FRAND taahhiidii soz konusu iken- fikri haklarin lisanslanmasinin
reddine iliskin degerlendirmede izlenen yontemlerden farkli ele alindig:
belirtilmelidir.

1.3.2. Engelleme

Literatiirde engelleme mekanizmast tarif edilirken genel olarak; en az
bir bileseni belli bir patent tarafindan kapsanan nihai bir tiriinii tireten,
kullanan veya satan kullanici veya kullanicilarin olusturdugu alt pazar
ile tist pazarin arz ettigi dikey zincir yapilanmasina atf yapilmaktadir.”’
S6z konusu dikey yapi cercevesinde ilgili standardin uygulanmasina
yonelik olarak bir takim yaurimlar yapmak zorunlulugu oldugu
durumlarda, taraflardan birinin, anilan “standarda 6zel yatrimlar’”
halihazirda gergeklestirmis olan bir digerini engelleme riski giindeme
gelebilmektedir.’® Zira, bir standart tizerine nihai olarak mutabakata
varilmasi oncesinde (ex ante siirecte), mevcut standart tarafindan
kapsanma hususunda birbiriyle rekabet eden birden ¢ok alternatif
patent soz konusu olabilmekteyken, ex post durumda, belli bir standart
icin secilmis olan teknolojinin aruk alternatifi ile ikame edilmesi
ve diger bir standarda gecis yapilabilmesi, standart uygulayicilary/
tireticiler bakimindan ikincil maliyetler anlamina gelecektir. Netice
itibariyle de, patent sahibinin fahis lisans ticretleri talep edebildigi
veya rekabet kargit1 lisans hitkiimlerini dayatabilecegi bir giicii elinde
bulundurmasindan s6z edilebilecektir.*

Bunlarin yani sira, fikri miilkiyet hakki sahibi sirketlerin
ilgili trtnlerini “engelleme” korkusuyla geri ¢ekmesi nedeniyle

3% COTTER, T. E (2009), “Patent Holdup, Patent Remedies, and Antitrust Responses”,
34 Journal of Corporate Law 1151, Vol:34:4, 5.101-158, s. 110.

3 BEKKERS, R. (2015) “Concerns And Evidence For Ex-Post Hold-Up With Essential
Patents”, Eindhoven University of Technology, The Netherlands, http://papers.ssrn.com/
sol3/papers.cfm?abstract_id=2663939, Erisim Tarihi: 05.02.2016, s. 4.

321U.S. DEPARTMENT OF JUSTiCE AND THE FEDERAL TRADE COMMISSION
(2007), “Antitrust Enforcement and Intellectual Property Rights: Promoting Innovation
and Competition”, http://www.justice.gov/atr/public/hearings/ip/222655.pdf, Erisim
Tarihi: 03.01.2016, s. 37-40.
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kargilagilabilecek  “yenilik” oraninda dugtis riski*® ile potansiyel
tireticilerin standartli teknolojiye yatirim yapma hususunda ¢ekimser
kalmalar: riski de, engelleme uygulamalarinin barindirdigi rekabetci
kaygilar arasinda yer almaktadir.®*

Diger taraftan, patent sahibinin patent uygulayicilari/iireticiler
aleyhine “mahkeme emri” elde etmesi veya salt olarak “mahkeme
emrine bagvuracagina dair tehditte bulunmasi’nin da engelleme
meselesiyle siki bir iligki icinde oldugu kabul edilmektedir. Lemley ve
Shapiro®’ya gore:

“Patent sahibinin, alt pazarda faaliyer gosteren uygulayicilars, [patente
konu] driinlerini pazardan ¢ekmeye zorlayacak nirelikte mahkeme emri
tehdidinde bulunmas: ok giiclii exkide olabilmektedir. Talebe konu mah-
keme emrinin; karmagsik, kar edilebilir ve popiiler nitelikteki bir nihai
diriiniin tek ve kiiciik bir bilesenine iliskin olmas: halinde, soz konusu
tehditler lisans miizakerelerini biiyiik oranda etkiyebilmektedir. [Zira,
mahkeme emri tehditleri, [tehdide maruz] kalan davalinin iblal iddia-
sina konu diriiniin tasarims, diretimi, ticareti ve satisi adina halibazirda

agrr yatirimlar yapmag olmast halinde kuvvetli bir engelleme unsuru icer-
mektedir.”

Yukarida anilan rekabet karsiti etkileri nedeniyle, Komisyon
tarafindan engelleme meselesine Yatay Isbirligi Anlagmalarina Avrupa
Birliginin Isleyisine Dair Anlasma (ABIDA)’'nin 101. maddesinin
Uygulanmasina Iliskin Kilavuz™ (AB Yatay Kilavuzu) kapsaminda
asagida yer verilen ifadelerle dikkat ¢ekildigi gortilmektedir:

“(...) standart belirleme izelinde, fikri miilkiyet hakk: sahibi anilan hak-
kindan dolay: ilgili standardin kullanimi dizerinde kontrol elde edebilir.

3 SHAPIRO, C. (2001), “Navigating the patent thicket: Cross licenses, patent pools, and
standard setting”, in Jaffe A.B., Lerner J. and S. Stern (eds.), Innovation Policy and the
Economy, Vol. 1, MIT Press, s. 119-150, s. 7.

3 US DEPARTMENT OF JUSTICE and US PATENT AND TRADEMARK OFFICE
Policy Statement on Remedies for Standards-Essential Patents Subject to Voluntary F/
RAND Commitments (2013), January, htep://www.uspto.gov/about/offices/ogc/Final _
DOJPTO_Policy_Statement_on_FRANDSEPs_1-8-13.pdf, Erisim Tarihi: 20.12.2015,
s. 4.

3 LEMLEY, M. ve SHAPIRO, C. (2007), ‘Patent Holdup and Royalty Stacking’, Zexas
Law Review, Vol. 85, s. 1990-2049, s. 1992-1993.

3% Communication from the Commission - Guidelines on the applicability of Article
101 of the Treaty on the Functioning of the European Union to horizontal co-operation
agreements, Official Journal C, 11, 14.1.2011, http://ec.europa.eu/competition/
antitrust/legislation/horizontal.html, Erisim Tarihi: 24.01.2016.
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Standardin giris engeli arz ettigi durumlarda, meveut standardin ilgili
oldugu iiriin veya hizmet pazar: [fikri mulkiyet sahibi] sirkerce kontrol
edilebilir. Soz konusu durum da sirketlerin rekabet karsit: davranislarda
bulunmasina imkan saglayabilir. Ornegin, standardin kabul edilmesin-
den sonra ilgili fikri miilkiyet hakk: sahibi lisanslamay: reddetmek veya
soz konusu standarda etkin erisimi onleyecek sekilde fabis lisans dicreti
uygulamak suretiyle standart kullanicilarini engelleyebilir. ™

1.3.3. Mahkeme Emri Uygulamalar:

Mevcut calisma o6zelinde rekabet hukuku bakimindan incelenen
mahkeme emri kavrami genel itibariyle; SEP sahibi tegebbiisiin, s6z
konusu SEP’in ihlal edildigi gerekgesiyle yargiya bagvurmak suretiyle
elde ettigi; anilan ihlalin sonlandirilmasi yoniinde davaliyr belli bir
davranigtan kaginmaya zorlayan yahut o davranigi siirdiirmekeen
men eden ve ihlalden dogan zararlarin ortadan kalkmasini amaglayan
yargl kararina isaret etmektedir. Anilan emir genel itibariyle; patent
hakkina tecaviiz fiillerinin durdurulmasi, tecaviiziin giderilmesi, patent
hakkina tecaviiz suretiyle iiretilen veya ithal edilen tirtinlere, bunlarin
tretiminde dogrudan dogruya kullanilan araglara ve patente bagli bir
usuliin kullanimini saglayan araclara el konulmasi, patent hakkina
tecaviiziin devamini onlemek {izere tedbirlerin alinmasi, el konulan
tirtinlerin ve araglarin gekillerinin degistirilmesi veya patent hakkina
tecaviiziin onlenmesi i¢in -kaginilmaz ise- imhasi uygulamalarini
kapsamaktadir. Mahkeme emri, ihtiyati tedbir*® formunda “gecici veya

37 AB Yatay Kilavuzu, para.289.

38 1htiyati tedbir miiessesesi, 6100 sayili Hukuk Muhakemeleri Kanunu'ndaki “Gegici
Hukuki Korumalar” basliklt 10. kisim kapsaminda diizenlenmektedir. Anilan Kanun'un
389. maddesinde ihtiyati tedbirin, mevcut durumda meydana gelebilecek bir degisme
nedeniyle hakkin elde edilmesinin énemli 6l¢iide zorlasacagindan ya da tamamen
imkansiz hale geleceginden veya gecikme sebebiyle bir sakincanin yahut ciddi bir zararin
dogacagindan endise edilmesi hallerinde, uyusmazlik konusu hakkinda verilen karar
oldugu ifade edilmektedir. Ayni Kanun'un 391. maddesinde ise ihtiyati tedbirin kapsam
olarak, tedbire konu olan mal veya hakkin muhafaza altina alinmasti veya bir yediemine
tevdii ya da bir seyin yapilmasi veya yapilmamasi gibi, sakincay: ortadan kaldiracak veya
zarar1 engelleyecek her tiirlii uygulamayi icerdigi belirtilmektedir.
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ara karar”® olarak uygulanabildigi gibi, nihai yarg: kararini ifade eden
“kesin emir”* geklinde de uygulanabilmektedir.*!

Atlantik’in her iki yakasindaki rekabet otoritelerinin giiclii rekabetci
endiseler dile getiregeldigi mahkeme emri enstriimani (Petrovcic 2014,
119), ozellikle “FRAND’e tabi SEP’ler”* baglaminda kullanildiginda
engellemeye imkan saglayabilmesi yoniiyle rekabet hukuku
incelemesine deger goriilmektedir.®® Zira SEP kavrami perspektifinden
bakildiginda mahkeme emri mekanizmasi en ug noktada, ilgili SEP’in
uygulandigi tiim irtinlerin piyasadan diglanmasi sonucunu beraberinde
getirebilecek ve bu nedenle de kayda deger mali kayiplara maruz kalan
treticileri, kiilfedli lisans hiikiimlerini kabul etmeye zorlayabilecek
potansiyeldedir.

Bu baglamda lisans miizakerelerini sarsarak SEP sahibi tesebbiisiin
stratejik  lisanslama  davraniglarina  girismesini  kolaylastirabilen
mahkeme emri uygulamalari, son tahlilde standardizasyon faaliyetlerine
ve s6z konusu faaliyetlerden elde edilen pazar ve tiiketici kazanimlarina
zarar vererek, nihai diizeyde de rekabet diizeni i¢in bir tehlike arz
edebilecektir.

1.4. Standarda Esas Patent ve Pazar Giicii Etkilegimi

SEP kavramina yonelik sunulan teorik ¢erceve ve SEP’ler 6zelinde
ortaya cikabilecek rekabetci endiselere iliskin agiklamalarin akabinde,
ister istemez SEP’in sahibine bir pazar giicii ithaf edip etmedigi, eger
ediyorsa bunun bir hakim durum seviyesinde olup olamayacagi sorusu

3 Interim injunction.

“ Permanent injuction. “Kesin emir” tabiri i¢in bkz. TOKGOZ, E. (2015), Diisiik Karbon
Ekonomisine Gegis ve Rekabet Politikasi, Rekabet Kurumu Uzmanlik Tezi, Ankara, s.
37. Mevcut ¢aligma kapsaminda mahkeme emri terimi, “kesin emir” ve “ihtiyati tedbir
karar1”n1 kapsayacak sekilde kullanilmakreadir.

# COTTER, T.E ve GOLDEN, J. M. (2015), “Empirical Studies Relating to Patents-
Remedies”, Legal Studies Research Paper Series Research Paper No. 15-31, s. 1-2.

2 FRAND encumbered SEP. Mevcut calisma kapsaminda “FRAND yiiklii/FRAND’e
tabi” tabirleri, FRAND ilkeleri uyarinca lisanslanan SEP’leri ifade etmektedir.

# AB 6rnegi icin bkz. Press Release, Antitrust: Commission Open Proceedings Against
Motorola, IP/12/345 (March, 4 2012), http://europa.eu/rapid/press-release_IP-12-
345_en.htm, Erisim Tarihi: 19.12.2015 ve ABD o6rnegi igin bkz. Complaint Motorola
Mobility LLC, and Google Inc., File No. 121 0120, ET.C. (June, 3 2013)


http://europa.eu/rapid/press-release_IP-12-345_en.htm
http://europa.eu/rapid/press-release_IP-12-345_en.htm
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akla gelmektedir. Oncelikle belirtilmelidir ki, SEP sahibinin tek tarafli
davransglarinin ele alindigy ilgili rekabet hukuku ve mahkeme kararlarina
bakildiginda, pazar giici ve SEP iligkisinin degerlendirilmesine
iliskin yerlesik ve genelgeger bir ictihattan bahsedebilmek miimkiin
goriinmemektedir.

Diger taraftan, AB rekabet hukuku sistemi kapsaminda patent
hakki ve SEP’e sahip olmanin, tek bagina pazar giicli saglamaya
yeterli olmayacagi ve soz konusu analizin her bir somut vaka 6zelinde
yapilmast gerektigi bir ilke olarak kabul edilmektedir. * Nitekim AB
sisteminde, Komisyon tarafindan acikea belirtildigi tizere:

“Bir standart tarafindan kapsanmak, fikri miilkiyet hakk: sahipleri bak:-

mindan pazar giicii yaratan veya mevcut konumu giiclendiren bir unsur
olsa da (...) standart esasls fikri miilkiyet hakk: sahibi olma veya siz ko-
nusu hakk: kullanmanin, pazar giici (...) sahibi olmakla esdeger tutula-
cagina dair bir karine mevcut degildir.®

Bununla birlikte, SEP’lerin sahibine kayda deger bir pazar giicii
bahgettigi yoniinde kanaat bildirilen Komisyon kararlar1 da mevcuttur.
Ornegin Google' kararinda Komisyon tarafindan, her bir SEP’in
miistakil olarak ilgili teknoloji pazari teskil ettigi kanaatine varilmistur.
Benzer sekilde Motorola kararinda da*’” Komisyon tarafindan GPRS*
standard1 i¢in esasli olan SEP’in lisanslamasi hususunda adi gegen
sitketin hakim durumda oldugu degerlendirilmistir.” *° Dolayistyla

4 Patent hakkinin bizatihi pazar giicii saglamayacagina iliskin AB ictihad1 icin bkz. Joined
Cases C-241/91 p ve C-242/91 P Radio Telefis Eirann (RTE) ve Independent Television
Publications Ltd (ITP) v. Commission of the European Communities, ECR /-00743, at
46 (1995).

# AB Yatay Kilavuzu, para. 269

# Case No. COMP/M.6381 Google/Motorola Mobility of 13 February 2012. Public
decision  http://ec.europa.eu/competition/mergers/cases/decisions/m6381_20120213_
20310_2277480_EN.pdf., Erisim Tarihi: 03.12.2015.

47 Case No. COMP/M.6381 Google/Motorola Mobility of 13 February 2012, Public
decision, http://ec.europa.eu/competition/antitrust/cases/dec_docs/39985/39985_928_
16.pdf, Erisim Tarihi: 10.12.2015.

4 GPRS (General Packet Radio Service): Hiicresel mobil telefon ve internet sebeke
sebekelerine kablosuz erigsimi biiyiik oranda basitlestiren ve gelistiren tagtyici servisidir.

# Komisyonun Google ve Motorola kararlari, mahkeme emri uygulamasi ydniiyle
“2.bélim” kapsaminda incelenmektedir.

%0 S6z konusu hakim durum tespiti ise iki ana faktdr iizerine insa edilmistir: “Motorolanin
“Cudak” adli SEP’inin GPRS standardi i¢in vazgegilmezligi faktori’” ve” soz konusu
endiistrinin anilan standarda kilitlenmis (Jock-in to standard) olmasi.” Anilan tespitin
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http://ec.europa.eu/competition/mergers/cases/decisions/m6381_20120213_20310_2277480_EN.pdf
http://ec.europa.eu/competition/mergers/cases/decisions/m6381_20120213_20310_2277480_EN.pdf
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hakim durum degerlendirmesi, mevcut ¢aligmanin ilgili kisminda
deginilen engelleme meselesi ile siki stkiya bir iligki igerisinde

bulunmaktadir.

Ozetlemek gerekirse, Komisyon'un yukarida 6rnek verilen kararlart
ile ilgili hukuki diizenlemeler bir biitiin halinde dikkate alindiginda,
AB rekabet hukuku bakimindan patentli teknolojinin mevcut standart
tarafindan kapsanmasi halinde, SEP sahibinin pazardaki konumunun
bundan kesinlikle etkilenecegi; ancak anilan durumun, mutlak olarak
ilgili pazarda bir hakim konum veya tekel sonucuna gotiirmeyebilecegini
soylemek miimkiindiir.

1.5. FRAND llkeleri

1.5.1. Genel Olarak

“Adil, makul ve ayrimci olmayan lisanslama kogullari’nin isaret
ettigi FRAND ilkeleri temel anlamda, standardizasyon siireglerinden
kaynaklanabilecek potansiyel sorunlarin asgariye indirilmesini teminen
bir yonetim ve ¢oziim mekanizmast olarak giindeme gelmektedir.’!
Bu baglamda FRAND ilkelerinin bir fikri miilkiyet politikast olarak
benimsenmesinde SBK’larin somut menfaati bulunmaktadir. Zira s6z
konusu rejim, ilgili standarda erisimi FRAND ilkeleri ¢ergevesinde ve
tim dreticiler i¢in mimkiin kilmak suretiyle sz konusu standard:

bir giris engeli olmaktan ¢ikarmakta ve ayrica, SBK’larin varlik

altinda yatan gerekge ise DOJ ve FTC tarafindan (2007, 37-40) soyle agiklanmugur:
Bir patent standart icine dahil edildiginde, “eger standart belirlendikien sonra bagka bir
teknolojiye gegis yapmak standart kullanicilar: icin maliyetli oluyor ise, patent sahibi bu
konumunu kotiiye kullanabilir.”

' ANGELOV, M. (2013), The “Unexceptional Circumstances” Test: Implications
for FRAND commitments from the Essential Facilities doctrine under Article 102
TFEU”, http://papers.sstn.com/sol3/papers.cfm?abstract_id=2324072, Erisim Tarihi:
24.11.2015,s. 7.

Bu noktada fikri miilkiyet haklarinin (rekabet otoriteleri dahil) kamu otoriteleri eliyle tek
tarafli olarak “zorunlu lisanslanmasi” yénteminin, SBK ¢atist alunda ve sézlesme serbestisi
gercevesinde gerceklestirilen FRAND temelli lisanslama rejiminden; bagta iglemi yiiriiten
merci olmak tizere, ydntem ve igerdigi hitkiimler bakimindan farklilagtug: belirtilmelidir.
Karsilagtrmali bilgi icin bkz. RAGAVAN, S., BRENDAN M. ve DAVE, R. (2015)t
“Frand v. Compulsory Licensing: the Lesser of the Two Evils”, Duke Law & Technology
Review, Vol: 14, No:1, s. 83-120, s. 115-119.


http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2324072
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sebebi olan standartlarin yaygin kullanimini saglama iglevini de
yerine getirmektedir. Nitekim uygulamada, ¢ok sayida SBK’nin
kaulimcilarindan ellerindeki SEP’leri “Gicretsiz olarak™?* veya FRAND
ilkeleri uyarinca lisanslamalarini istedigi goriilmektedir.> Ancak anilan

ilkeler halihazirda evrensel bir tanimlamaya kavusturulmus degildir.>*

Uygulamaya bakildiginda ise, AB rekabet hukuku bakimindan
Komisyon yahut iiye devletler biinyesindeki ulusal rekabet mercilerinin,
FRAND ilkelerinin yorumlanmasi noktasinda bir tasarrufu olmadigini
soylemek mimkiindiir. Zira Komisyon'un da ifadesiyle, lisans
ticretinin makul olup olmadiginin tespit edilmesine iliskin en dogru
adres mahkemeler yahut tahkim mercileridir.”

52 Royalty-free.

53 Uyelerinden FRAND ilkeleri uyarinca lisans taahhiidii vermelerini bekleyen SBK’lara
ornek olarak verilebilecek Avrupa Telekomiinikasyon Standartlar1 Enstitiistit (European
Telecommunications Standards Institute-ETSI), standart belirleme siirecine konu olan
bir standart bakimindan elinde SEP bulunduran gergek/tiizel kisilerin, bu patentlerini
FRAND uyarinca lisanslamay: reddetmeleri halinde, ilgili SEP’e konu teknolojinin
alternatifinin bulunup bulunmamasina ve anilan sahislarin ETSI iiyesi olup olmamalarina
gore farkli politikalar izlemektedir. Bkz. Case AT.39985 - Motorola - Enforcement of
Gprs Standard Essential Patents, http://ec.europa.eu/competition/antitrust/cases/dec_
docs/39985/39985_928_16.pdf Erisim Tarihi: 03.12.2015, para. 53-73.

># MARINIELLO, M. (2011), “Fair, Reasonable and Non-Discriminatory (FRAND)
terms: a challenge for competition authorities”, Journal of Competition Law &
Economics, 7(3), pp. 523-541, s. 4.

> Bkz. European Commission Frequently Asked Questions (29 April 2014) on
‘Antitrust decisions on standard essential patents (SEPs) - Motorola Mobility and
Samsung  Electronics’, http://europa.cu/rapid/press-release_ MEMO-14-322_en.htm
Erisim Tarihi: 20.12.2015. Ancak su da belirtilmelidir ki, makul lisans iicretinin ne
kadar olmasi gerektigi konusunda miidahil olmayan/olmasi da beklenemeyecek olan
rekabet otoritelerinin, anilan iicreti; hakim durumun agiri veya yikici fiyatlama yoluyla
kotiiye kullanilmasi baglaminda incelemesinin oniinde bir engel bulunmamaktadir. Bu
paralelde; mobil iletisim hizmetlerine iligkin ¢ipsetlerin lisanslanmasi pazarinda hakim
durumda olan Qualcomm sirketinin, bu konumunu yikici lisans fiyatlamasi yoluyla
kétiiye kullandigina dair Komisyon karari hakkindaki duruyu i¢in bkz: http://europa.eu/
rapid/press-release_IP-18-421_en.htm (Erigim Tarihi: 10.05.2018). Ayrica, Hindistan ve
Cin rekabet otoriteleri tarafindan somut uyusmazlik baglaminda ilgili SEP’lere iligkin
lisans iicretinin makul olmadigi yoniinde verilen kararlar da mevcuttur. Hindistan
rekabet otoritesinin Ericcson hakkindaki kararlari i¢in bkz. http://www.cci.gov.in/
May2011/OrderOfCommission/261/762013.pdf; ve http://www.cci.gov.in/May2011/
OrderOfCommission/261/502013.pdf, (Erisim Tarihi: 10.01.2016). Cin Milli Kalkinma
ve Reform Komisyonu (MOFCOM) tarafindan InterDigital hakkinda verilen karar icin
bkz. http://www.law360.com/articles/534395/global-approaches-to-standard-essential-
patents Erisim Tarihi: 12.02.2016.
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1.5.2. Makul Lisans Ucreti Ilkesi

Yukarida deginilen amaglar dogrultusunda, FRAND ilkeleri
cercevesinde belirlenen lisans ticretinin, engelleme sorununu bertaraf
edebilecek bir orana tekabiil etmesi gerekliligi mevecuttur; aksi takdirde
soz konusu mekanizmanin varlik sebebini ifa edememesi s6z konusu
olacakur (Petrovcic 2014, 13). Bununla birlikte, anilan ticretin ayni
zamanda fikri miilkiyet sahibini, elindeki degerli haklar1 mevcut
standardin katkisina iradi olarak sundugu icin 6diillendirecek diizeyde
belirlenmesi gerekliligi de goz ard1 edilmemelidir.®

Bahsi gegen kaygilarin giderilebilmesi igin, FRAND taahhiidi
altna giren patent sahibi ile ilgili patentli teknolojiyi lisanslamak
isteyen treticiler/uygulayicilar arasinda lisans anlagmasi akdedildigi
an itibariyle, her iki taraf icin de makul olarak nitelendirilebilecek bir
ticret miktarina ulagilmasi gerekmektedir.”” Bu tespitlerden hareketle
“makul olma” kosulunun degerlendirilmesinde, patent sahibi ile lisans
alan arasinda, standardin belirlenmesinden 6nce (ex ante) yapildig
varsayilan miizakere sartlarindan yola ¢ikilmaktadir.®®

Standart belirleme siireci baglaminda ex ante miizakere doktrininin
rekabet otoriteleri tarafindan da zamanla benimsendigi gortilmektedir.
Ornegin Komisyon tarafindan ifade edildigi tizere, katilimei firmalarin
ellerindeki teknolojilere iligkin nihai lisans hitkiimlerini standardizasyon
sirasinda alenen paylasmasi, SBK’lar igin; ilgili standart tarafindan
kapsanacak teknolojilere dair kalite ve fiyat unsurlarinin belirleyebilme
kolaylig1 saglayacakuir.”

¢ GINGSBURG, D. H., WONG-ERWIN, K. W. ve WRIGHT, J. D. (2015) “The
Troubling Use of Antitrust To Regulate FRAND Licensing”, CPI Antitrust Chronicle, Vol:
10, No: 1, s. 2-8, 5. 2-3

7 BROOKS, R. G. ve GERADIN, D. 2010, “Interpreting and Enforcing the Voluntary
FRAND Commitment”, http://papers.sstn.com/sol3/papers.cfm?abstract_id=1645878,
Erisim Tarihi: 20.01.2016, s. 2.

8 WINSTON, T. (2006), “Innovation and Ex Ante Consideration of Licensing Terms in
Standard Setting”, Economic Analysis Group Discussion Paper, http://papers.ssrn.com/
sol3/papers.cfm?abstract_id=1015059, Erisim Tarihi: 21..01.2016, s. 4.

5 AB Yatay Kilavuzu, para. 299.


http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1645878
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1015059
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Diger taraftan, “makul ticret’in degerlendirilmesinde esas alinacak
kriterler hususunda rekabet camiasinda bir uzlasma olmadigi ve konuya
iligkin literatiirde iki yontemin 6n plana ¢ikugi goriilmekeedir:

(1) Patentin mevcut standart nezdindeki degeri

(2) Standardin lisans alanin iriinleri nezdindeki degeri (OECD
2014a, 19-20).

1.5.2.1. Patentin Standart Nezdindeki Degeri

SEP i¢in rekabet eden alternatif teknolojilerin varligt durumunda,
lisans ticretinin anilan alternatiflere olan “son birim yarar1” uyarinca
tespit edilmesi gerekmektedir. C")rnegin, standardin degerini 6nemli
olciide azaltmayan farkli teknolojilerin rekabet halinde olmast s6z
konusuysa, SEP {icreti gorece daha diisiik belirlenmelidir (Petrovcic
2014, 180). Patentli teknolojinin ilgili standardin se¢ildigi an itibariyle
gecerli olan alternatiflere olan marjinal degerinin esas alinmasini
ongoren mevcut yontem literatiirde ayni zamanda “marjinal deger

kurali” olarak anilmaktadir.®! ¢

1.5.2.2. Standardin, Lisans Alanin Uriinleri Nezdindeki Degeri

Farazi miizakerenin neticesinde rol oynayan faktdrlerden bir digeri
de standardin lisans alanin trint nezdindeki degeridir. Zira, ayni
standardin farkli uygulamalarda kullanilabiliyor olmasi nedeniyle, lisans
alanlarin o standarda atfettikleri deger de dogal olarak farklilasmaktadir.
Ornegin, WiFi standardinin oyun konsollar: iireticisi igin arz ettigi
onem ile cep telefonu veya tablet tireticisi i¢in arz ettigi 6nem ayni
olmayabilecektir (OECDa 2014, 20).

% SIEBRASSE, N. V. ve COTTER, E T. (2015) “The Value of the Standard,” http://ssrn.
com/abstract=2636445, Erisim Tarihi: 02.01.2016, s. 30-35.

¢ LAYNE-FARRAR, A. ve ERWIN, K. W.(2014), “Methodologies for Calculating
FRAND Royalty Rates and Damages: An Analysis of Existing Case Law”, Law360, http://
papers.sstn.com/sol3/papers.cfm?abstract_id=2668623, Erisim Tarihi: 06.01.2016, s. 10.
2 Bu nokrtada ek bir bilgi olarak, ABD rekabet otoriteleri tarafindan “marjinal deger
kurali” ydnteminin benimsendigi belirtilebilir. Bkz. FT'C (2011, 23).


http://ssrn.com/abstract=2636445
http://ssrn.com/abstract=2636445
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2668623
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2668623
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1.5.2.3. Makul Lisans Ucretine Iliskin AB ve
Tiirkiye Rekabet Modelleri

AB modeline bakildiginda, Komisyon'un, yukarida bahsedilen
“marjinal deger kurali’ndan farkli bir yaklagim benimsedigi goze
carpmaktadir. AB Yatay Kilavuzu kapsaminda, lisans hiikiimlerinin
“adil” ve “makul” olup olmadiginin degerlendirilmesinde, lisans
ticretinin “fikri miilkiyet hakkinin ekonomik degeriyle makul bir
iliski icinde olmasi”® bakimindan incelenmesi gerektigi hiikiim altina
alinmistir.

AB Yatay Kilavuzu ¢ergevesinde ayni zamanda, FRAND'e tabi lisans
ticretlerinin adil ve makul olup olmadiginin tespitinde hangi kriterlerin
kullanilabilecegine yonelik yol gésterici oneriler, tahdidi olmayan bir
liste halinde sunulmaktadir. Buna gore yapilacak {icret analizinde;

- Fikri miilkiyet hakk: sahibinin, piyasa ilgili standart ile kapaulma-
miusken gecerli olan rekabetci ortamda belirledigi lisans ticreti ile (ex

ante), piyasa kapauldiktan sonraki sartlar alunda belirledigi ticreti (ex
post) karsilagtirilmast,

- Fikri miilkiyet portféytinde yer alan ilgili standardin esasliligi ve ob-
jektif merkeziyetciligi® bakimindan yapilacak bagimsiz uzman deger-
lendirmesi,

- Somut ihtilafin elverdigi 6l¢iide, 6zel standart belirleme siirecinin s6z
konusu oldugu hallerde lisans hiikiimleri kapsamindaki ex anze beyan
yiikiimliiliiklerine atif yapilmast,

- Tlgili fikri miilkiyet hakkiyla karsilagtirilabilir olan diger haklarin li-

sans ticretlerinin irdelenmesi

secenekleri tercih edilebilecektir.®

1.5.3. Lisans Ucretinde “Ayrim Gézetmeme” ilkesi

Ayrim gézetmeme ilkesine iligkin standart ekonomik tanim, SEP
sahibinin hi¢bir kogulda ayrimct davranmamasini ve tiim lisans alanlara
ayni hiikiimleri ongdrmesini sart kogsmaktadir.% Ancak literatiirde,

6 AB Yatay Kilavuzu, para. 289.

¢4 Objective centrality.

% AB Yatay Kilavuzu para., 289, 290.

% CARLTON, D. ve SHAMPINE, A. (2013), “An Economic Interpretation of FRAND”,
http://ssrn.com/abstract=2256007, Erisim Tarihi: 24.12.2016, s. 9.


http://ssrn.com/abstract=2256007
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anilan ilkenin bu sekilde kati yorumlanmasinin, istenmeyen rekabet
karsiti sonuglara yol agabilecegi yoniinde goriisler ileri stirtilmisgtiir.””
Bu baglamda, lisans hiikiimlerinin FRAND taahhiidii ¢ercevesinde
farklilagmasina izin verilebilecegi ve hatta verilmesi de gerektigi, “ayrim
gozetmeme” ilkesinin “benzer konumda olanlara benzer muamele”
yaklagimini 6ngordiigii yontindeki goriisiin literatiirde hakim oldugu
belirtilmelidir®® (Carlton ve Shampine 2013, 10).

Diger taraftan, Carlton ve Shampine (2013, 10-11) benzer
konumda olmaya iliskin iki segenek sunmuslardir: Ilk segenege gore;
“standarda dahil edilebilecek olan en yakin ikinci alternatife kiyasen
patentli teknolojiden ayni marjinal fayday: elde etme beklentisi i¢inde
olan firmalar” benzer konumda addedilebilecektir. Bu dogrultuda,
farklr piyasalarda faaliyet gosteren ve ilgili patentli teknolojiden farkli
marjinal deger elde eden iriinler iireten firmalar, anilan yéntem
uyarinca, farkli lisans ticretlerine tabi olabilecektir.

Ikinci segenege gore ise firmalar ilgili standarda, mevcut {iriiniiniin
icerisindeki “ayni ortak bilesen”® icin katlmalari halinde benzer
konumda kabul edileceklerdir. Ancak, teoride bu segenegin de yukarida
deginilen ayrimcilik tiirlerini kériikleyecek sekilde daha az etkinlige
yol agacag ifade edilmektedir; zira patenti ayni igerikte uygulasalar
dahi sirketlerin ilgili teknolojiye atfettikleri deger farklilasabilmektedir
(Siebrasse ve Cotter 2015, 32-33).

Nihai olarak, “lcrette ayrim gozetmeme ilkesi’nin yorumunda
hassas ve ilimli bir dengenin gézetilmesi gerektigi unutulmamalidir;
zira soz konusu ilkeye dair asiri dar bir yorum, iktisadi etkinlik ve
standartlarin yaygin olarak benimsenmesi aleyhine olacak olciide
ayrimct uygulamalart kisitlayabilecek iken; asirt genis bir yorum da
rakiplere karst diglayici stratejik davraniglara imkan taniyabilecektir.

¢ Anilan goriisler i¢in bkz. OECD 2014a, 22-23; Sidak 2013, 996

% Ayrica bkz. GILBERT, R. (2011), “Deal or No Deal? Licensing Negotiations in
Standard-Setting Organizations”, Antitrust Law Journal, Vol. 77, No. 3, s. 855-888, s.
21-22 ve SIDAK, ]J. (2013), “The Meaning of FRAND, Part I: Royalties”, Journal of
Competition Law & Economics, 9(4), s. 931-1055, 5. 998.

© Same common component.
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2. “FRAND’E TABI OLAN STANDARDA ESAS PATENT”
BAKIMINDAN MAHKEME EMRI UYGULAMALARI

2.1. Genel Olarak

Belli bagli tiim yargi rejimlerinde, patent hakki sahibinin patente konu
bulusu ve/veya usulii kullanma, tiretme, satma, satmay1 onerme veya
ithal etme konusunda miinhasir hak ve yetkilerle donauldig: ve ilgili
patentin {igiincii kisilerce ihlal edilmesine karst korunmasinin temin
edildigi fikri miilkiyet hukuku sistemleri yirirliiktedir. Bununla
birlikte anilan korunmanin kapsami ve icerigi, yargt rejimleri arasinda

farklilik gostermekredir.

Ornegin; ABD, Birlesik Krallik, Kanada ve Avustralya gibi ictihat
hukuku kokenli iilkelerde mahkeme emri enstriimani “hakkaniyete
dayanan kanun yolu”” olarak kabul edildiginden, mahiyeti itibariyle
" Keza Cin
modelinde de; yargi mercileri mahkeme emri talebini incelerken kamu

mahkemelerin  takdir yetkisini ilgilendirmektedir.

yarart ve taraflarin karsilikli menfaatleri gibi kriterler cercevesinde
takdir yetkisi kullanabilmektedir.”* Buna karsilik; Almanya, Fransa,
Isvicre, Hollanda, Avusturya vb. Kita Avrupasi tilkelerindeki hukuk
sitemlerinde ise patent ihlali kanitlandig1 takdirde genellikle mahkeme
emrine hitkmedildigi, bir bagka deyisle mahkemenin sinirli istisnalar ve
savunma argiimanlariyla térpiilenmis bir takdir yetkisini haiz oldugu

modeller agirliktadir (Cotter 2013, 245-246, 305).

70 Equitable remedy.

' COTTER, T. E (2013), “The Comparative Law and Economics of Standard-Essential
Patents and FRAND Royalties”, Texas Intellectual Property Law Journal, Forthcoming;
Minnesota Legal Studies Research Paper No. 13-40, s. 179-182, SPRIGMAN, C. ].
(2013) “Berne’s Vanishing Ban on Formalities,” 28 Berkeley Technology Law Journal, s.
1565-1582, s. 1572.

72 BIRD, R. (2013), “A Guide to Patent Litigation”, June 2013, http://www.freshfields.
com/uploadedFiles/SiteWide/Knowledge/A%20guide%20t0%20patent%20
litigation%20in%20Spain(1).pdf, Erisim Tarihi: 18.01.2016, s. 14.
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2.2. Mahkeme Emrinin “FRAND’e Tabi Olan Standarda Esas
Patent”ler Hakkinda Uygulanabilirligi Sorunu

2.2.1. Konuya lliskin Gériigler

Yukarida belirtildigi {izere, diinya genelindeki yargi modellerinin
birbirinden farkliliklar icermesine ragmen evleviyetle bulustugu ortak
payda; mahkeme emri talep hakkinin, fikri milkiyet hakk: sahibine
s6z konusu haktan kaynaklanan ve bu nedenle de hukuken korunmaya
deger olan mesru menfaatleri geregi taninmig bir enstriiman oldugudur.
Diger taraftan; “FRAND’e tabi olan SEP’ler” s6z konusu oldugunda
mahkeme emri uygulamalarinin farkli ele alinip alinmamasi gerektigi
hususu ise literatiirde yogun olarak tartigtlmaktadir.

C)rnegin; Lemley ve Shapiro (2007, 1994-1995), Dolmans™ ve
Miller’ tarafindan, elindeki patenti géniillii olarak FRAND taahhiidii
altinda lisanslamay1 kabul eden SEP sahibi tegebbiisiin, mahkeme
emri talep etme hakkindan zimnen vazge¢mis olacagi, bu dogrultuda,
lisans bedelinin tazminini saglayan kanun yollarinin yeterli sayilmasi
gerektigi savunulmugtur. S6z konusu goriisii elestiren Geradin ve
Rato”’ya gore ise; FRAND taahhtidiinii mahkeme emri talep etmenin
oniinde kategorik bir yasak olarak addetmek, bir haktan feragat etmek
icin aleniyet sart1 arayan pek ¢ok yarg: sistemindeki sozlesme hukuku
ilkeleriyle bagdasmamaktadir. Adi gecen yazarlar ayn: zamanda,
mahkeme emri talebinin standart uygulayicilarini iyi niyetle pazarlik
masasina getirmek adina 6nemli bir tesvik araci oldugunu ileri
siirmektedir.

Ote yandan, “FRAND’e tabi SEP’lere iliskin mahkeme emri

uygulamalar” bakimindan “rekabet hukukunun uygulanabilirligi

72 DOLMANS, M. (2002), “Standards for Standards”, Fordham International Law
Journal, Vol: 26, s.163-208, s. 205

7 MILLER , J. S. (2006), “Standard Setting, Patents and Access Lock-in: RAND
Licensing and the Theory of the Firm”, Lewis & Clark Law School Research Paper Series,
heep://www.sstn.com/link/Lewis-Clark-LEG.html, Erigim Tarihi: 14.01.2016, s. 23.

7> GERADIN, D. ve RATO, M. (2006), “Can Standard-Setting lead to Exploitative
Abuse? A Dissonant View on Patent Hold-Up, Royalty Stacking and the Meaning of
FRAND?”, http://papers.ssrn.com/sol3/papers.cfm?abstract_id=946792, Erisim Tarihi:
04.01.2016, s. 16.
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ve/veya nasil uygulanmasi gerektigi” sorusu da literatiirde tartgilan
onemli hususlarindandir.  Zira patentin ihlal edilmesi halinde
yiiriirlige konulacak olasi bir mahkeme emri, standardin uygulandig:
tiim Grtnlerin raflardan kaldirilmasi ve tiretiminin durdurulmas: gibi
kritik neticelere yol agabilecek ve s6z konusu emir, lisans miizakereleri
tizerinde olumsuz etki dogurabilecektir. Keza, mesnetli bir “mahkeme
emri tehdidi” de, FRAND ilkelerinin en aza indirgemek {izere ortaya
ciktigr pazar giici ve engelleme kaynakli meseleleri beraberinde
getirebilmekreedir.”®

Vesterdorf”’ ve Jacob’®1naralarindabulundugu baziyazarlara gore ise,
mahkeme emri mekanizmasina iligkin rekabet hukuku miidahalesinin
gerekliligi sorgulanmalidir. S6z konusu yazarlara gore, mahkemeler
anilan karara hitkmederken zaten rekabet otoriterinin kaygt duydugu
hususlari dikkate alma yetkisini haiz bulunmaktadir. Rekabet hukuku
miidahalesinin gereksizligine iliskin gerekgeleri cesitlendiren bagka
yazarlar ise mahkeme emrinin ve/veya sinir digt emrinin” pratikte zaten
ilgili SEP’in uygulandig tiriinlerin raflardan gekilmesi sonucuna yol
agmadigini, dolayisiyla yargt emri talebinde bulunan SEP sahibinin,
fahis lisans ticreti talep etmek ve lisans miizakerelerini zora sokmak
suretiyle rekabeti bozdugundan s6z edilemeyecegini ileri siirmektedir.®
Ad1 gegen yazarlara gore, rekabetin zarar gérmedigi boyle bir durumda
rekabet kurallarina ihtiya¢ duyulmamasi da dogal olacakuur.

76 Bkz. Decision and Order of US FTC, July 2013, In the Matter of Motorola Mobility
LLC, and Google. Inc., Docket No. C-4410, http://www.ftc.gov/sites/default/files/
documents/cases/2013/07/130724googlemotorolacmpt.pdf., Erisim Tarihi: 27.01.2016.
77 VESTERDORE B. (2014), “Antitrust Enforcement and Civil Rights: SEPs and
FRAND commitments”, Competition Policy International Antitrust Chronicle, August
2014(1)

8 JACOB, R. (2013), “Competition Authorities Support Grasshoppers: Competition
Law as a threat to Innovation”, Competition Policy International, Vol. 9, No. 2, Autumn
2013

7 Bkz. dn. 84.

8 GINSBURG, D. H., OWINGS, M. O. ve WRIGHT, D. W. (2014), “Enjoining
Injunctions: the Case Against Antitrust Liability for Standard Essential Patent Holders
Who Seek Injunctions”, 7he Antitrust Source,http://www.americanbar.org/content/dam/
aba/publishing/antitrust_source/oct14_ginsburg_10_21f.authcheckdam.pdf, Erisim
tarihi: 15.02.2016, s. 3-5.
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http://www.ftc.gov/sites/default/files/documents/cases/2013/07/130724googlemotorolacmpt.pdf., Erişim Tarihi: 27.01.2016 
http://www.americanbar.org/content/dam/aba/publishing/antitrust_source/oct14_ginsburg_10_21f.authcheckdam.pdf
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Diger yandan, literatiirde konuya iliskin rekabet hukuku
miidahalesini yalnizca gereksiz degil, ayni zamanda da rekabet ve
tikketici i¢in zararli bulan bir goriis de seslendirilmektedir. Anilan
goriise gore; mahkeme emri talep eden FRAND’e tabi SEP sahibine,
s6z konusu FRAND yiikiimliiliiklerinden kaginarak emir talep ettigi
icin rekabet hukuku sorumlulugu atfetmek, bahse konu sorumlulugun
dayandi8; zarara iliskin tazminat haklarini giindeme getirecektir ki bu
da FRAND temelli lisans ticretlerinin ¢ogu zaman zor tespit edildigi
gercegi 1s1ginda belirsizliklerle dolu rekabet davalarina viicut verecektir
(Ginsburg, Owings ve Wright 2014, 6). Hukuki belirsizlikten ve
tazminat sorumlulugu ile kargilagma riskinden kaginmak isteyen SEP
sahibinin, mahkeme emri talep etme hakkindan cayabilecegi bu durum
da, sz konusu yargisal korumadan yararlanamayacaklari algisina
kapilabilecek baska fikri miilkiyet hakk: sahiplerinin yenilik yapma

giidiilerine ve nihai diizeyde de tiiketiciler ile rekabete zarar verecektir.

Son olarak, rekabet otoritelerinin bahse konu alana girmesinin
anayasal haklarin ihlali niteligi tagidigini savunan kalemlerin de
varligindan bahsedilmelidir.®' Gerekge olarak ise taraflarin mahkemeye
erisme haklarinin ihlal edildigi iddiasina dayanilmaktadir.

[zleyen bagliklar kapsaminda, bahsi gecen farkli gériisler de dikkate
alinmak suretiyle 6ncelikle mahkeme emri enstriimani bakimindan AB
yargiruygulamasinin “ Orange Bookkarar1”®* baglaminda aktarilmasinda
fayda goriilmektedir. Ardindan, FRAND’e tabi SEP’ler ile mahkeme
emri iligkisine yonelik ilgili ABAD ve Komisyon kararlart sunularak
konuya iliskin AB rekabet hukuku yaklagim: bir biitiin halinde ortaya
konacaktir. Son olarak ise, sunulan kararlarin kargilagtirmali analizi
siginda “FRAND’e tabi SEP’lere iliskin mahkeme emri meselesinin
rekabet hukuku perspektifinden nasil ele alinmasi gerektigi’ne iliskin
tespit ve degerlendirmeler aktarilacakur.

81 Bkz. DILLICKRATH, T. ve EMANUELSON, D. (2013), “Injunctive Relief and the
Noerr-Pennington Doctrine: The Search for Clarity on a Muddied Pitch”, Competition
Policy International Antitrust Chronicle, March 2013(1).

82 German Federal Supreme Court, May, 6, 2009, doc. no. KZR 39/06. Almancadan
Ingilizce’ye tercimesi igin bkz. htep://www.ipeg.eu/blog/wp-content/uploads/EN-
Translation-BGH-Orange-Book-Standard-eng.pdf, Erisim Tarihi: 02.02.2016.
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2.3. AB Mahkemelerinin “FRAND’e Tabi Olan Standarda
Esas Patent” Bakimindan Mahkeme Emri Enstiimanina
Yaklagimi

2.3.1. Genel Olarak Avrupa Yargi Modeli

Avrupada gegerli olan patent hukuku sistemi, AB genelinde
uyumlastirilan sinirli sayida istisna haricinde, iiye devletlerin tilkesel
diizeydeki egemenlik yetkileri cergevesinde sekillenmektedir. Bu
baglamda patent ihlali davalarinda mahkeme emri mekanizmasinin
mevcudiyeti ve uygulanma kosullarinin her bir tiye devlet 6zelinde
farklilik gostermesi soz konusudur. Yakin tarihe degin ozellikle
FRAND’e tabi SEP’ler ile mahkeme emri iligkisini ele alan az sayida
mahkeme karar1 bulunmakla birlikte, AB uygulamasinda bir doniim
noktast oldugu diisiiniilen ve rekabet hukuku baglaminda da giindeme
gelen Orange Book kararina mevcut boliim kapsaminda yer verilmesi
faydali olacakur. S6z konusu karar her ne kadar niteligi geregi bir
mahkeme karari olsa da, rekabet hukuku bakimindan da biiyiik 6nem
arz etmesi nedeniyle, esasen rekabet otoriteleri yaklagimlarini ele alan
mevcut ¢alismada incelenmesi gereken bir karardir.®

2.3.2. Almanya Ornegi ve Orange Book Karar

Daha 6nce de deginildigi tizere, Almanya Mahkemelerinin genel kural
geregi patent ihlali ihtilaflarinda davali aleyhine mahkeme emri taniyip
tanimamaya iliskin takdir yetkisi s6z konusu degildir. Zira Alman patent
hukukuna gére, mahkemece patent ihlali tespiti yapildiktan sonra, ihlal
isnatedilen tarafin “FRAND temelli bir savunma”*yla mahkeme emrine
tabi olmaktan kaginma imkani bulunmamaktadir.®> Diger taraftan,
uygulanabilir rekabet hukukuna dayanan FRAND temelli savunmanin

8 Orange Book karari, Komisyon'un Samsung karari ile olan baglanusi nedeniyle
calismanin iiciincii boliimiinde degerlendirilmektedir.

84 FRAND based defense. Hakkinda mahkeme emri talep edilen davalinin, ihtilafa
konu patentin lisanslanmasi hakkinda davacinin vermis oldugu bir FRAND taahhiidii
bulundugu ve bu taahhiidiin mahkeme emri talep etmeye engel tegkil ettigi yontindeki
savunmadir.

8 DAY, J. (2013), “White Paper: Standards-Essential Patents and Injunctive Relief”,
http://www.jonesday.com/standards-essential_patents, Erisim Tarihi: 21.12.2015, s. 4.
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bir tirtine ilk kez Alman Federal Yiiksek Mahkemesi tarafindan
Orange Book karariyla izin verildigi gorilmektedir. 2009 tarihli s6z
konusu karar, Philips'in elindeki kompakt disk yazicilarina iligkin olan
ve bir “de facto” standart (bir SBK ¢ausi altinda belirlenmemis olan,
piyasadaki yaygin kullanimi dolayistyla kabul gérmiis olan standart)®
icin esashi nitelik tastyan patentleri konu edinmektedir. Esasen “iyi
niyet prensibi’ne dayanan ve rekabet hukuku kékenli olan s6z konusu
savunma argiimant kapsaminda® patent kullanicisinin mahkeme
emrinden kurtulabilmesine imkan taninabilecek sartlar su sekilde
stralanmaktadir:

(1) Mahkeme emri talebinde bulunan davact hakim durumda olmali,

(2) Davali, “kabul edilebilir” hiitkiimler altunda lisans anlasmasi yapma
teklifinde bulunmus olmali,

(3) Davaly, kendi bakis agisindan teklifinin kabul edildigi varsayimiyla
hareket etmeli.

Ikinci ve iigiincii kosullara gore, davalidan (miistakbel/potansiyel
lisans alandan); ilgili teknolojiyi lisanslamak icin sektordeki genel
gecer teamiilleri yansitan hitkiim ve sartlar altinda teklif vermesi
ve uygulanabilir lisans bedelini ya dogrudan davaciya ya da

Alman mahkemesi nezdindeki emanet banka hesabina 6demesi
beklenmektedir.®®

Ikinci sart kapsaminda ayrica; lisans teklifinin herhangi bir kosula
bagitlanmaksizin sunulmasi gerekmektedir.*” Dolayisiyla mahkemenin
patentihlali tespiti yapmamasina bagli olarak ileri siiriilecek lisans teklifi,
“kosullu teklif” olarak goriilecek ve gegerli olmayacakuir. Diger taraftan,
lisans alan tarafindan ilgili patentin hukuken gegerli olup olmadiginin
mahkeme nezdinde sorgulanmasinin, “kosulsuzluk” kriterinin ihlali

Bu anlamda de facro standart, SBK causi alunda belirlenmis ve resmi olarak ilan edilmis
olan teknik standartlarin kargiti olarak karsimiza ¢ikmaktadir.

8 AIPPI Special Committee On Patents and Standards (Q222) (2014), “Availability of
injunctive relief for FRAND-committed standard essential patents, incl. FRAND-defence in
patent infringement proceedings” Report -Work Plan Item #5, http://aippi.org/download/
commitees/222/Report222 AIPPI+report+on+the+availability+of+injunctive+relief+for
+FRAND committed+standard+essential+patentsEnglish.pdf, Erisim Tarihi: 14.12.2015,
s.10.

8 Ad1 gegen karar/kaynak (A.g.k), s. 17.

¥ Agk,s. 14.
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olup olmadig1 hususunda sdyle bir durum s6z konusudur: Orange Book
kararinda, bunailigkin net bir ifade yer almamaktadir. Ancak s6z konusu
karar1 uygulayan alt derece mahkemeleri, “gecerlilik sorgulamasi’nin
kosulsuz lisans teklifi kriterine halel getirecegine hitkmetmistir.”® Zira
bu durumda da, lisans alanin sundugu lisans teklifinin, ilgili patentin
hukuken gecerli nitelik tagidiginin kanitlanmast sartina bagli yapildig:
kabul edilmektedir.

Uglincii sarta bakildiginda ise, ilgili patenti lisanssiz sekilde
kullanmakta olan davalinin, ortada bir lisans anlagmasi varmus gibi
davranmasi aranmaktadir. Buna gore, eger davali, ihtilafa konu patenti
halihazirda lisanssiz olarak kullanmakta ise, en basinda bir lisans
anlagmast teklifi gotiirecek olsaydi bu teklifin kendisine yiikleyecegi
gorev ve yuktmlilikleri geriye ve gelecege doniik istlenecegini
gostermesi gerekmektedir. Anilan yiikiimlilikler, davalinin hem
lisans anlagmasi giindemde degilken gerceklestirdigi patent kullanimi
icin, hem de mevcut kullanimina yonelik tiim gegmis ve giincel
yukimlilikleri icermelidir.”!

Sonug itibariyle, Orange Book karar1 her ne kadar hakkinda
FRAND taahhiidii bulunmayan bir de facto standarda iliskin verilmis
olsa da, anilan kararin ortaya koydugu kosullarin, SBK ¢atist altnda
belirlenen standartlar ve FRAND ilkelerine tabi olan patentler icin de
uygulanabilecegi yerlesik bir i¢tihat halini almistir® (AIPPI 2014, 12).
So6z konusu karar ayrica, AB ve Alman rekabet hukuku kapsaminda
mahkeme emri talebi kargisinda “rekabet hukukuna dayanan FRAND
temelli savunma” yapabilmeye iligkin hukuki bir cerceve c¢izmesi
yoniiyle de 6nem arz etmektedir.

% Landgericht Mannheim, MitdtPatA 2012, 120, 124 — Kartellrechtlicher
Zwangslizenzeinwand.

1 OECD (2014b)* Intellectual Property And Standard Setting”, Note by Germany,
DAF/COMP/WD(2014)113, http://www.oecd.org/officialdocuments/public  display
documentpdf/?cote=DAF/COMP/WD(2014)1138&docLanguage=En, Erisim Tarihi:
18.01.2016, s. 5-7.

2 Bkz. Landgerichtr Mannheim, InstGE 13, 65 — UMTS-fihiges Mobiltelefon II;
Landgericht Diisseldorf, openJur 2012, 86155 — UM TS-Mobilstation.
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2.4. AB Rekabet Hukukunun Mahkeme Emri Enstriimanina
“FRAND’ e Tabi Olan Standarda Esas Patentler” Bakimindan
Yaklagim1

Ozel hukukta FRAND'e tabi SEP’ler hakkindaki yargi emri talebinin
mahkemelerce nasil yonetildiginden bagimsiz olarak, rekabet
otoritelerinin meseleyi rekabet araglar1 marifetiyle nasil ele alacag:
sorusu ayri bir tartigma konusu teskil etmektedir. Bu baglamda
mevcut boliimiin amaci, ¢alismanin kapsamini tegkil eden AB rekabet
hukuku sistemi bakimindan, ABAD ve Komisyon'un ilgili kararlari
1siginda konuya iliskin AB rekabet hukuku modelini ortaya koymakur.
Komisyon'un FRAND’e tabi SEP’lere yonelik mahkeme emri
uygulamalarint nasil ele aldigi meselesi bakimindan ise ABIDA'nin
102. maddesinde diizenlenen “hakim durumun kétiiye kullanilmast”
doktrini karsimiza ¢tkmaktadir.

2.4.1. Komisyon Kararlar1 Baglaminda AB Uygulamas:

2.4.1.1. Google Karar:”

FRAND’e tabi SEP’lerin kotiiye kullanimina iliskin  Komisyon
yaklagiminin ilk ortaya kondugu karar, Motorola' nin Google tarafindan
devralinmasinin incelendigi Google kararidir. Anilan karar Komisyon
tarafindan, FRAND taahhiidiiniin s6z konusu oldugu hallerde yarg:
emrinin sadece mahkemece bahsedilmesi ve fiilen uygulanmasinin
degil, “emir talep etmeye yonelik tehditte bulunma’nin da 102.
madde ihlali arz edebilecegini sdylemesi bakimindan dikkat ¢ekicidir.
Bahsi gegen tespit su sekilde aktarilmistr:

“Iyi niyetli potansiyel lisans alana karsi ine siiriilen mahkeme emri teh-
didi, ralebi veya wygulamasi; soz konusu lisans alani normalde kabul
etmeyecegi lisans hitkiimlerini kabule zorlamak suretiyle etkin rekabeti
engelleyebilir.”*

% Case No. COMP/M.6381 Google/Motorola Mobility of 13 February 2012.
Public ~ decision  http://ec.europa.cu/competition/mergers/cases/decisions/m6381_
20120213_20310_2277480_EN.pdf., Erigim Tarihi: 03.12.2015.

% A.g.k., para. 107.
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Diger taraftan, Komisyon ayni karar kapsaminda su serhi diismeyi
de ihmal etmemistir:
SEPler temelinde mabkeme emri talep etmek veya uygulamak bizatibi
rekabet karsit degildir. Bilhassa ve meveut sartlar da elverisliyse, FRAND
hitkiimleri iizerine iyi niyetli olarak miizakere etmeye iliskin goniillii ol-
mayan potansiyel lisans alana karst mahkeme emvi talep etmek hukuka
uygun da olabilir.
Bu baglamda; lisans miizakereleri basarisizliga ugradiginda SEP
sahibi tesebbiis, karsi tarafi dava edebilecek ve ihlalin sonlandirilmasina

yonelik olarak mahkemeden kesin emir talebinde bulunabilecektir.”

2.4.1.2. Motorola Karar?”

Nisan 2014’te Komisyon tarafindan; Motorola’nin Alman mahkemeleri
huzurunda FRAND’e tabi olan akilli telefon SEP’lerine yonelik
Apple aleyhine yargt emri talep etmesinin, “s6z konusu emrin belirli
kullanim sartlar1 g6z 6niinde bulundurularak,”® hakim durumun
kotiiye kullanimi tegkil ettigine karar verilmistir. GPRS standardi igin
“esasl’” olan SEP’lerin Motorola’ya ilgili pazarlarda hakim durum
sagladifi tespitine” yer verilen kararda 6zellikle, Apple’in ilgili SEP’leri
Almanyada kullanabilmek i¢in FRAND cercevesinde lisans anlasmast
akdetme hususunda goniillii oldugu tespiti 6ne ¢ikmaktadir.'®
Apple'in goniillii olduguna iliskin kanaate gerekge olarak ise, Apple’in
lisans almay1 ve ilgili Alman mahkemesi tarafindan belirlenecek
FRAND hiikiimleriyle bagli olmay1 kabul etmesi gosterilmistir.

Komisyon, bahse konu karar1 kapsaminda; SEP’e iligkin mahkeme
emrine bagvurmanin hangi hallerde rekabete aykirilik tegkil edecegi
hususuna dair su ifadeleri kullanmistir:

% A.g.k., para. 126.

% A.g k., para. 106.

%7 Case At.39985 - Motorola - Enforcement Of Gprs Standard Essential Patents

% Antitrust: Commission finds that Motorola Mobility infringed EU competition rules
by misusing standard essential patents, http://europa.cu/rapid/press-release_IP-14-489_
en.htm, Erisim Tarihi: 10.01.2016.

% A.g.k., para. 227-236. Karardaki hakim durum tespitine iligkin ilave aciklama i¢in bkz
“1.4. numarali Baslik”.

100 A g k., para. 433.


http://europa.eu/rapid/press-release_IP-14-489_en.htm
http://europa.eu/rapid/press-release_IP-14-489_en.htm
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“Bir standardizasyon kapsaminda SEP sahibi tesebbiis, elindeki SEP’
FRAND cercevesinde lisanslamays, lisans alan taraf da FRAND ilkeleri
uyarinca lisans anlasmasina girmeyi kabul etmektedir. Bu kosullar al-
tinda, mahkeme emri mekanizmasini giindeme getirmek, lisans miiza-
kerelerine zarar verebilecek ve lisans hiikiimlerinin, tiketici tercibleri ile
Sfiyatlar iizerine negatif yansimasina yol acabilecektir. ™"

Komisyon tarafindan ayrica;
Soz konusu kararin FRAND kapsaminda lisans almaya goniillii olan
standart wygulayicilar: icin giivenli liman’ ' teskil edecegi; bu baglam-
da, mahkeme veya karsilikly baglayici olan tahkim karariyla ongoriilen
FRAND hiikiimleri cercevesinde lisans almaya razi olduklarini kanit-
layan iireticilerin, yarg: emri wygulamalarindan korunabilecekleri” dile
getirilmigtir'®
Goniilli olmaya iligkin degerlendirmenin yani sira, Komisyon
meveut kararinda mahkeme emri mekanizmasini igletmenin uygun
olacagi kosullar1 da siralamaktadir. Buna gore potansiyel lisans alan:
(1) Mali sikint1 igindeyse veya 6deme giicliigii gekiyorsa,
(2) Yeterli tazminat yaptrimlariyla karsilagabilecegi bir yargt sistemine
tabi degilse,'**

anilan emrin igletilmesi giindeme gelebilecektir.

2.4.1.3. Samsung Karars'”

Komisyon tarafindan Samsung hakkinda Ocak 2012'de baslatlan
sorusturma kapsaminda Aralik 2012°de Samsung’a gonderilen ve
Komisyon'un 6ngériisiinii iceren bildiride, Samsung’un cep telefonunu
kapsayan FRAND temelli SEP’lerine yonelik Apple aleyhine ¢esitli AB
tiyesi iilkelerde mahkeme emri talep etmesinin hakim durumun
kétiiye kullanimi tegkil ettigi belirtilmistir.'®

1% Antitrust decisions on standard essential patents (SEPs) - Motorola Mobility and
Samsung Electronics - Frequently asked questions, http://europa.eu/rapid/press-release_
MEMO-14-322_en.htm, Erisim Tarihi: 20.12.2015.

192 Safe harbour.

19 Ad1 gegen bildiri.

104 A.g k., para. 427.

195 Case At.39939 - Samsung - Enforcement of UMTS Standard Essential Patents heep://
ec.europa.eu/competition/antitrust/cases/dec_docs/39939/39939_1501_5.pdf  Erigim
Tarihi: 03.12.2015

1% Antitrust: Commission sends Statement of Objections to Samsung on potential
misuse of mobile phone standard-essential patents, http://europa.cu/rapid/press-release_
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62

/ Rekabet Dergisi

Yukarida deginilen Motorola konulu ihtilafa iligkin nihai kararin:
verdigi ayni giin Komisyon, Samsung’tan gelen ve ilgili Komisyon
endiselerini gidermeyi 6ngoren taahhiidii kabul ettigini duyurmusgtur.'””
Ad:i gegen taahhiithamede Samsung; “6nceden belirlenmis lisans
anlagmas: taslagi”’na kaydolan ve akilli telefon ile tabletlerini
kapsayan FRAND temelli SEP’leri uygulayan (goniillii) lisans
alanlar aleyhinde AB genelinde mahkeme emri yoluna bagvurmamayi
kabul etmistir.'”® Bahse konu lisans anlagmas: taslag::

(1) On iki aya kadar miizakere siireci,

(2) Bu siiregte FRAND hiikiimleri tizerinde anlagmaya varilmamasi
durumunda ise; iki tarafin da ortaklasa yetkili kildigs tarafsiz tiglincii
merciin s6z konusu hiikiimlere karar vermesi

maddelerini icermektedir.

Mevcut taahhiitnamenin  kamuoyu duyurusunda Komisyon
tarafindan, su hususlarin alt1 cizilmistir:

Anilan Samsung taahhiitleri, Motorola kararinda getirilen giivenli liman
konseptine tekabiil etmek suretiyle ilgili Samsung SEP lerini kullanacak olan
tiim potansiyel lisans alanlar icin bir giivence teskil etmekte ve bahsi gecen
taslaga tabi olmayr kabul eden potansiyel lisans alanlars, olasi yargi emri
wygulamalarindan korumaktadsr. ™%

Sonug itibariyle, sunulan taahhiit 1s1ginda Komisyon, AB rekabet
kurallarinin gergekte ihlal edip edilmedigine dair herhangi bir karar
vermek zorunda kalmamustir.

2.4.2. Huawei-Z TE Davas1’’’ ve ABAD’1n Nihai Karar1

Oncelikle belirtilmesinde fayda goriilmektedir ki, Huawei-ZTE davast,

Komisyon tarafindan goriilmekte olan bir ihtilaf niteligi tagimayip;

IP-12-1448_en.htm, Erisim Tarihi, 11.01.2016

17 Antitrust: Commission accepts legally binding commitments by Samsung Electronics
on standard essential patent injunctions, http://europa.eu/rapid/press-release_IP-14-
490_en.htm?locale=en, Erigsim Tarihi: 10.01.2016.

1% Ad1 gegen bildiri.

19 Antitrust decisions on standard essential patents (SEPs) - Motorola Mobility and
Samsung Electronics - Frequently asked questions, http://europa.eu/rapid/press-release_
MEMO-14-322_en.htm, Erisim Tarihi: 20.12.2015.

1% Diisseldorf Higher Regional Court, Order of 21 March 2013, file no 4b O 104/12,
GRUR Int. 2013, 547.


http://europa.eu/rapid/press-release_IP-12-1448_en.htm
http://europa.eu/rapid/press-release_IP-14-490_en.htm?locale=en
http://europa.eu/rapid/press-release_IP-14-490_en.htm?locale=en
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http://europa.eu/rapid/press-release_MEMO-14-322_en.htm
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Komisyon'un yukarida aktarilan Samsung karari ile olan baglantisi
nedeniyle mevcut bolimde incelenmektedir.

Samsung taahhiitnamesinin Komisyon tarafindan kabul edildiginin
duyuruldugu basin bildirisinde'"! yukarida da aktarildigi zere,
Samsung tarafindan ihtilafa konu FRAND’e tabi SEP’lere iligskin detayli
bir lisans anlagmast taslagi 6ngoriildiigii ve s6z konusu taslaga uymayi
kabul eden potansiyel lisans alanlara karsi mahkeme emri talebinde

bulunulmayacag; ifade edilmektedir.

Diger yandan Samsung kararinin, mahkeme emri talep etmeye dair
sartlar bakimindan Orange Book karariyla catisugi, dolayisiyla hangi
kararin Gstiin tutulmasi gerektigiyle ilgili kritik soru, Diisseldorf
mahkemesinin gordtigi Huawei-ZTE davast kapsaminda giindeme
gelmistir. Huawei ve ZTE, Cin mengeili telekomiinikasyon yazilim
sitketleridir. Ayni zamanda mobil telefon standardi olan Long Term
Evolution (LTE)'? standard: icin esasli nitelik tagtyan bir patentin
de sahibi olan Huawei, soz konusu SEP’i ETSI biinyesinde FRAND
ilkeleri uyarinca lisanslamay: taahhiit etmistir. Taraflarin lisans
hitkiimlerinde uzlagamamasi {izerine ¢ikan uyugmazlikta Huawei,
lisans anlagmast olmaksizin LTE teknolojisini iiriinlerinde kullanan
ZTE aleyhine mahkeme emri talep etmistir. [lgili mahkeme tarafindan
mevcut dava askiya alinmis ve AB sinirlari igerisinde ABIDA'nin 102.
maddesinin, FRAND’e tabi SEP’ler bakimindan nasil uygulanacagina
iliskin ABAD’a bir dizi soru yoneltilmistir.

[letilen sorular kapsaminda yerel mahkeme tarafindan; Komisyon'un
Samsung kararinda izledigi yaklasimin Huawei-ZTE davasi ozelinde
benimsenmesi durumunda, ZTE’nin miizakere yapma hususunda
goniilli addedilebilecegi ve boylelikle ZTE nin ileri stirdigii “rekabet
hukuku temelli savunma”nin kabul edilebilecegi belirtilmektedir
(OECDb 2014, 6). Ne var ki Orange Book kriterlerine gore ise, ZTE

" Antitrust: Commission accepts legally binding commitments by Samsung Electronics
on standard essential patent injunctions http://europa.eu/rapid/press-release_IP-14-490_
en.htm?locale=en, Erisim Tarihi: 10.01.2016.

112 4,5G olarak da bilinen LTE standards, ag teknolojilerine dayal: yiiksek hizli kablosuz
veri aktarima verilen teknolojiye iliskin standartr.

3 Defense based on competition law.“Rekabet hukuku temelli savunma”, ihtilafa konu
ihlal iddias1 ve mahkeme emri talebine karst davacinin dayandigi ve anilan iddia ve talebin
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tarafindan sunulan lisans teklifinin “kosulsuz” olmamasi nedeniyle, s6z
konusu savunmanin reddedilmesi gerekmektedir (OECDb 2014, 6-7).
ZTEayrica, ge¢miste ilgili patenti kullandigs siire icin 6deme yapmamak
suretiyle, akdedilmesi muhtemel lisans anlagmasina uymamis (bir
baska deyisle lisans teklifinin kabul edildigi algisiyla hareket etmemis),
buna ilaveten, anilan ge¢mis kullanimlari icin geriye doniik 6demeleri
koyabilecegi bir banka hesab1 agmay1 da 6nermemistir.

Yerel mahkemenin temel anlamda emin olmak istedigi iki husus

mevcuttur. Buna gore:

(1) Patent ihlali isnat edilen tarafin (davalinin) lisans anlasmasi icin
miizakere yapmak hususunda goniillii oldugu durumlarda, davali
aleyhine mahkeme emri talep eden SEP sahibi tesebbiis, hakim du-
rumunu kétiiye kullanmus sayilacak midir? (Cevap sayilacagi yoniinde
olursa, ABAD tarafindan Komisyon'un Samsung karari yaklagimi be-
nimsenmis olacaktir.)

(2) Davalinin, SEP sahibinin rekabet kurallarin: ihlal etmeksizin red-
detmeyecegi sekilde, “kabul edilebilir” hitkiimler alunda ve “kosulsuz”
lisans anlagmasi teklifinde bulunmus olmast ve anilan teklifin kabul
edildigi varsayimu altinda gegmis patent kullanimlari icin séz konusu
olan sozlesmesel yiikiimliiliiklerini ifa etmis olmast halinde, mahkeme
emri talep etmek kétiye kullanma sayilacak midir? (Cevap yine sa-
yilacags yoniinde ise, bu kez Orange Book kriterlerinin tercih edildigi
soylenebilecektir.)

ABAD’a yoneltilmis olan mevcut sorulara cevap mahiyetinde
Hukuk Sézciisti' tarafindan 14 Kasim 2014’te goriis sunulmustur.'”
Hukuken baglayict nitelik tasimayan anilan goriiste 6ncelikle, patent
sahibinin SBK’lar nezdinde yiiriitiilen standart belirleme siireglerinin
bir parcast oldugu; bu nedenle de ortaya ¢ikan standartta etkili oldugu
belirtilmistir. Ardindan, lisanslama bakimindan hakkinda FRAND
taahhiidii verilen SEP’ler ile hakkinda FRAND taahhiidii verilmeyen de
facto standartlar arasinda bir ayrim yapilmasi gerektigini vurgulanmustir.
Bahse konu gériiste, de facto standarda konu patentlerin lisanslanmasina
iliskin FRAND taahhiidii vermemis olan (de facto standardin niteligi

rekabet hukuku kapsaminda ihlal oldugunun ileri siiriildiigi savunma argiimanlarin
ifade etmektedir.

"4 Advocate General.

"5 Advocate General’s Opinion, C-170/13, Huawei-ZTE http://curia.europa.cu/juris/
document/document.jsf?text=&docid=159827&pagelndex=08&doclang=EN&mode=
Ist& dir= &occ=first&part=18cid=50, Erisim Tarihi: 07.12.2015.


http://curia.europa.eu/juris/document/document.jsf?text=&docid=159827&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=50
http://curia.europa.eu/juris/document/document.jsf?text=&docid=159827&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=50
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geregi de veremeyecek olan ve vermesi de gerekmeyen) patent
sahibinin, elindeki patent i¢cin FRAND taahhtidiinde bulunmus olan
patent sahibinden farkli konumda oldugu ileri siiriilmektedir. Zira,
bir SBK nezdinde FRAND taahhiidii vermeyi kabul eden patent
sahibi, patentten dogan miinhasir haklarini rizaen kisitlamay1 tercih
etmis bulunmaktadir.'® Dolaystyla miizakere giicii baglaminda de
facto standart durumundaki patent sahibinden goérece daha gligsiiz
bir pozisyonda bulunmaktadir.""” Bu baglamda, bir de facto standardi
konu edinen Orange Book karari kriterlerinin, FRAND taahhiidiine
tabi SEP’leri konu edinen Huwaei-ZTE davasina uygulanamayacagi
degerlendirilmigtir. Diger taraftan, standart uygulayicisinin/patent
kullanicisinin miizakere yapma hususunda sergiledigi “goniillilik”
durumunun baglayiciliktan uzak ve belirsiz nitelik tasidigt, bu nedenle
de goniillitk kavrami tizerine rekabet hukuku temelli savunmanin inga
edilemeyeceginin de alt ¢izilmektedir.

ABAD’in konuya iliskin baglayict karari ise 16 Temmuz 2015
tarihinde yayinlanmugtir.'® Fikri miilkiyet hakk: sahibi ile lisans alan
arasindaki adil dengeyi gozetmek suretiyle rekabet otoriteleri ve ulusal
mahkemeler agisindan kilavuz islevi gorecegi distiniilen soz konusu
kararda asagidaki hususlara dikkat ¢ekilmektedir.

(1) SEP sahibi mahkeme emri talep etmeden 6nce, ilgili SEP’in ken-
disi tarafindan ihlal edildigi ve mevcut ihlalin icerigi hakkinda, s6z ko-
nusu SEP halihazirda kullaniliyor olsa dahi davaliya/ihlal isnat edilen
tarafa uyarida bulunmalidir.'”

(2) Ihlal isnat edilen taraf, FRAND hiikiimleri uyarinca lisans anlas-
mast yapma hususunda gniillii oldugunu agikladigi takdirde, SEP sa-
hibi tarafindan lisans ticretinin ve hesaplanacag: yéntemin belirtildigi
FRAND temelli lisans anlagmast teklifi sunulmalidir.'

(3) 1hlal isnat edilen taraf anilan lisans teklifine, erteleme taktiklerine
bagvurmaksizin karsilik verme hususunda 6zenli davranmalidir. Ceva-

116 Ad1 gegen goriis, para. 86.

17 Ad1 gegen goris, para. 48.

118 European Court of Justice, Huawei Technologies Co. Ltd v. ZTE Corp., Case
C-170/13, (July, 16, 2015).

19 A.g.k., para. 60-62.

120 A g k., para. 63.
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binin olumsuz olmasi halinde ise ivedilikle FRAND hiikiimleri cerce-
vesinde hazirladig karsi teklifi sunmalidir.'?!

(4)Hgili SEP bir lisans anlagmasina taraf olmaksizin kullaniliyorsa ve
sunulan kargt teklif de reddedilmisse, anilan ge¢mis kullanimlara ilis-

kin banka garantisi, emanet hesab: vb. gibi bir giivence temin edilme-
lidir.'*?

(5) FRAND hiikiimleri tizerinde uzlasmaya varilamamus ise, kargilikli
anlasma dogrultusunda lisans ticretinin tayini hususu bagimsiz “tigiin-
cii taraf”1n inisiyatifine birakilabilecekeir.'?

(6) 1hlal isnat edilen tarafin her zaman igin ve lisans miizakeresinin
sonucundan bagimsiz sekilde, ilgili SEP’in gegerliligi ve esasliligini
sorgulama hakk: sakli bulunmaketadir.'*

ABAD tarafindan yukarida getirilen kriterler, FRAND’e tabi
SEP’ler bakimindan ABIDA'nin 102. maddesinin nasil yorumlanacag
sorusuna boylelikle son noktayr koymus olmaktadir. Buna gore,
soz konusu kriterlerin yerine getirilmesi halinde “ABIDAnin 102.
maddesi, standart belirleme kurulusunca belirlenen bir standarda
iliskin esaslh olan patent (SEP)'® sabibinin (...) yargi emri talep
etmesinin, hakim durumun kotiiye kullanimi arz etmeyecegi seklinde
yorumlanmalidir”'*® Bu baglamda ABAD, giivenli liman kurumunun
icini doldurmak ve patente iliskin esaslilik veya gegerlilik iddialarinin
sorgulanabilecegini 6ngérmek suretiyle, kanaatimizce Orange Book
kararina kiyasen Samsung kararina daha yakin bir yaklagim izlemistir.
Ayrica Hukuk Sézciisii tarafindan, lisans miizakerelerindeki pazarlik
glicii baglaminda isaret edilen “de facto standart-SBK nezdinde
belirlenen standart” arasindaki ayrim da benimsenmis goriinmektedir.

2L A.g k., para. 65.
122 A.g k., para. 67.
1 A.g.k., para. 68.
124 Ag k., para. 69.
12 Vurgu yazara aittir.
126 A.g k., para. 77.
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3. AB Rekabet Hukuku Yaklagiminin Degerlendirilmesi

3.1. Komisyon Yaklagimina ili§kin Genel Tespit ve Cikarimlar

Calisma kapsaminda incelenen Komisyon kararlari bir biitiin olarak ele
alindiginda 6ncelikle, FRAND’e tabi SEP’lere iliskin yargiya bagvurma
hakk: kapsaminda mahkeme emri talep etmenin per-se ihlal olmadigy,
anilan mekanizmanin sartlar elverdigi ol¢tide SEP sahibi icin hukuki
bir bagvuru aract tegkil ettigi hususunun Komisyon tarafindan bir
ilke olarak kabul edildigi goriilmektedir. Bu baglamda ayni zamanda,
FRAND’e tabi SEP’lere iliskin yargi emri uygulamalarina rekabet
hukukunun miidahale edip edemeyecegi meselesi bakimindan, soz
konusu miidahaleyi mahkemeye erisim hakkinin engellenmesiyle
esdeger tutan veya topyekiin gereksiz ya da zararli addeden goriislerin
Komisyon nezdinde gegerli olmadig1 soylenebilecektir. Zira sunulan
kararlardan da goriilecegi {izere, bu emre bagvurmak bazi durumlarda
“hakim durumun kétiiye kullanilmasi” ihlallerini ve dolayisiyla da
rekabet hukuku miidahalesini kanuni bir gereklilik olarak giindeme

getirebilmektedir.

Bunun yani sira, Komisyon kararlarinda 6ne ¢tkan bir diger husus,
SEP sahibinin mahkeme emri talep hakkini rekabet agisindan bir
engelleme mekanizmast geklinde kullanmasinin nlenmesine yonelik
bir yaklagimin benimsenmis olmasidir. Nitekim sunulan kararlarda
defaten alu cizilen nokta, rekabetci kurallar gozetilmeksizin uygulanacak
yargl emrinin, lisans miizakerelerinin sthhatini sarsarak yiiksek fiyatlar
halinde tiiketicilere yansiyan lisans {icretlerine yol agacagi, bunun
da ilgili standardin yaygin kullaniminin ve yenilik sunma tegvikinin
amagclandigr standardizasyon faaliyetine zarar verecegidir. Bir yerde,
rekabete aykiri lisans hitkiimlerinin ayiklanarak, rekabetin tesis edilmesi
hedefi dogrultusunda aktif bir misyon ustlenildigi ve stlenilecegi

mesaji verilmektedir.

Diger taraftan, Komisyon'un FRAND’e tabi SEP’ler hakkindaki

«

mahkeme emri taleplerini degerlendirmede “goniillii lisans alan”
kriterine ayr1 bir 6nem atfettigi gozlemlenmektedir. Ornegin Mororola

ve Samsung kararlarinda Komisyon tarafindan ihtilafa konu FRAND’e
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tabi SEP’lere iligkin lisans anlagmast yapmaya géniillii olan davaliya kars
yargl emuri talep etmenin rekabete aykirt olabilecegi ifade edilmektedir.

7127 olarak bagvurulmast

Ayrica mahkeme emri enstriimanina “son ¢are
gerektigi hususu da Komisyon igtihadinda vurgulanmakeadir.
Zira kararlar kapsaminda getirilen sartlarin, niteligi geregi anilan
enstriimanin giindeme gelmesinden 6nce tiiketilmesi gerekmektedir.
Son olarak, lisans kosullarinin tayini noktasinda “tarafsiz t¢tincii

merci” Komisyon'un gosterdigi adres olarak karsimiza ¢tkmaktadir.

“Goniilli olmaya iliskin ispat kiilfeti” bakimindan incelendiginde
ise, Komisyon'un s6z konusu kiilfetten davali tarafi sorumlu tuttugu ve
davali tarafin lisans anlasmasi yapmaya goniillii oldugunu kanitlamasini
istedigi goriilmektedir. Goniillilik kavrami ise lisans anlagmasi
yapmay1 ve ilgili mahkemece belirlenecek FRAND hiikiimleri ile bagli
olmay1 kabul etmek seklinde tanimlanmigtir.

3.2. Komisyon'un Google, Samsung ve
Motorola Kararlarinin Degerlendirilmesi

Oncelikle, Komisyon'un FRAND’e tabi SEP’lere iliskin yargi emri
meselesine yonelik yaklasiminin ilk kez ortaya kondugu Google kararini,
Samsung ve Motorola kararlarindan ayirmak gerekmektedir. Bahse
konu karar her seyden 6nce sadece mahkeme emrine bagvurmanin
degil, “bagvurma tehdidinde bulunma’nin da “bazi hallerde” rekabete
aykir1 olabilecegini soylemesi bakimindan diger kararlara kiyasen
daha sinirlayici karakter tasimakeadir. Bununla birlikte Google karari,
SEP sahibini yargt emrine bagvurmaktan tiimiiyle alikoymamakta ve
taraflarin “iyi niyetle” miizakere masasina oturmasini beklemektedir.
Bu baglamda, miizakerelerin sonug vermemesi halinde SEP sahibinin
anilan yola bagvurma hakki dogacakur. Ikinci olarak, s6z konusu
kararinda Komisyon, lisans anlagmasi yapma hususunda “iyi niyetli
miizakerede bulunmaya iliskin gonilli olma” tabirini kullanmak
suretiyle “iyi niyet” kriterini ortaya atmig; ancak anilan kavram,
takip eden Motorola ve Samsung kararlari ile “goniillii olma” kriterine

evrilmistir.

127 Last resort.
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Motorola ve Samsung kararlarinin kamuoyunu ilgilendiren boyutu
da dikkate alinarak, adi gegen kararlarin iizerinde birkag yonden
ayrica durulmasi yerinde olacakur. S6z konusu kararlardan daha
eski tarihli olan Motorola kararinda, Motorolanin yargi emrine
bagvurmak ve bu emri uygulatmak suretiyle hakim durumunu kétiiye
kullanip kullanmadigi ve ayrica elindeki SEP’lere iliskin uyguladig:
lisans hiikiimlerinin ABIDA'nin 102. maddesi kapsaminda haksiz
olup olmadigi incelenmistir. Anilan kararda, Motorola ile FRAND
cercevesinde lisans anlagmast yapmayi ve ilgili mahkemece belirlenecek
lisans ticretine bagli olmayi kabul eden Apple, “géniillii lisans veren”!?
olarak degerlendirilmistir. Mevcut karar ayrica, patente iliskin
“gecerlilik”, “esaslilik” ve “ihlal” iddialarinda bulunmanin génilli
olmaya engel tegkil etmeyeceginin onaylanmasi bakimindan da 6nem

arz etmektedir.'?

Haklarinda mahkeme emri talep edilen standart uygulayicilari
agisindan Komisyon'un -kendi tabiriyle- “giivenli liman” teskil eden
Motorola kararina gore,' ortada “FRAND” taahhiidii ve “géniillii
lisans alan” unsurlart var ise, mahkeme emri talep etmek rekabete
aykuri olacaktr. Bu baglamda, soz konusu talebe maruz kalan standart
uygulayicilart bakimindan, “génillilik” kriterini yerine getirdikleri
miiddetce anilan emre tabi olmaktan kaginmayi saglayan bir kurtulus
karinesi getirildigi sdylenebilecektir. Ancak niteligi itibariyle adi karine
olan mevcut karinenin aksi, her zaman icin SEP sahibi tarafindan
kanitlanabilecektir. Yargi emri mekanizmasina bagvurmanin rekabet
hukuku bakimindan megsru kabul edilecegi sartlara da aciklik getiren
karar, “SEP- mahkeme emri enstriimani-rekabet hukuku sorumlulugu”
ticgeni bakimindan teorik planda hem piyasa oyunculart ve SBK’lar,

128 Willing licensee.

12 Press Release, Antitrust: Commission Sends Statement of Objections to Motorola
Mobility on Potential Misuse of Mobile Phone Standart-Essential Patents-Qustions and
Answers, (May 6, 2013), http://europa.eu/rapid/press-release_ MEMO-13-403_en.htm,
Erigim Tarihi: 15.02.2016.

130 Antitrust decisions on standard essential patents (SEPs) - Motorola Mobility and
Samsung Electronics - Frequently asked questions, http://europa.eu/rapid/press-release_
MEMO-14-322_en.htm, Erisim Tarihi: 20.12.2015.

69


http://europa.eu/rapid/press-release_MEMO-13-403_en.htm
http://europa.eu/rapid/press-release_MEMO-14-322_en.htm
http://europa.eu/rapid/press-release_MEMO-14-322_en.htm

70

/ Rekabet Dergisi

hem de yargt mercileri ve rekabet otoriteleri i¢in bir emsal ve 6nemli
bir rehber tegkil etmektedir.

Komisyon'un Samsung karari ise Mortorola karariyla getirilen
“givenli liman” konseptinin somut vaka 6zelinde uygulandig: ilk
ihtilaf olma 6zelligi tasgimaktadir. Anilan konseptin detaylandirildig;
Samsung karari, Motorola karar ile birlikte degerlendirildiginde,
kanaatimizce Komisyon, fikri miilkiyet haklari ve rekabet hukuku
etkilesiminde dengeleyici bir yaklasimi tercih etmis goriinmekeedir.
Buna gore, bir taraftan mahkeme emri mekanizmasi SEP sahibinin fikri
miilkiyet hukukundan dogan hak ve yetkilerini etkin kullanabilmesi
bakimindan taninmis bir kanun yolu iken, diger taraftan, bu hak ve
yetkilerin piyasada rekabeti engelleyecek sekilde kotiiye kullanilmamast
gerekmektedir. Bu dogrultuda Komisyon, bir yandan tiiketici refahi
ve rekabetin tesisi dogrultusunda FRAND taahhtidiiniin isletilmesi
bakimindan rekabet hukuku denetiminin olmazsa olmazligini
vurgulamakta, diger taraftan da SEP sahibi tegebbiistin elindeki deger
tizerinden layikiyla ddiillendirilmesini gozetmektedir. Aktarilan yonleri
1isiginda bahse konu iki karar, FRAND’e tabi SEP’lerin rol aldig tiim
sektorler igin -yeterli seviyede olmasa da- belli oranda hukuki belirlilik
saglamakla kalmayip, ayni zamanda AB rekabet hukuku kurallarinin
konu bakimindan nasil yorumlanacagi meselesine de kismen ¢are
olmaktadir. Komisyon ayrica anilan kararlari igin; Bilgi ve Iletisim
Teknolojileri sektoriinde “patent sulhu”na giden yolun temin edildigi
ifadesini kullanmistir.'!

Rekabet camiasinda pek ¢ok acidan olumlu kargilanan Mororola ve
Samsung kararlarinin kanimizca elestirilecek yonleri de bulunmakradir.
Oncelikle, Komisyon her ne kadar Moztorola karari kapsaminda
getirdigi gtivenli liman kurumunu, lisans miizakerelerine iliskin on
iki aylik azami stire ongdrdiigii Samsung kararinda detaylandirmig
olsa da, miizakere siireci icerisinde izlenecek takvim hakkinda sessiz
kalmistir. Ornegin, hakkinda yargi emri talep edilen tarafin hangi
stireye kadar giivenli liman karinesinden yararlanabilecegi belirlenmis

131 European Commission, Competition Policy Brief, (June, 2014) http://ec.europa.eu/
competition/publications/cpb/2014/008_en.pdf , Erisim Tarihi: 15.03.2016.
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degildir. Zira, anilan karineye dayanabilmeye iligkin siire; ne SEP
sahibinin, lisans {icretlerini fahis seviyelere ¢cekmesine neden olacak
sekilde kisa tutulmali, ne de karsi tarafin ilgili SEP’in degerinden
¢ok daha az lisans bedeli 6demesine yarayacak oranda uzatulmalidur.
Ikincisi, giivenli limamn uygulama kapsam1 hususunda da bir netlikten
bahsedilememektedir. Buna gore, miizakereler ihlal iddiasina konu tek
bir patent {izerinde mi, yoksa ¢ok sayida patentten olusan bir patent
portfoyii tizerinde mi yapilacakur? Eger cevap patent portféyiinden
yana olacaksa, bu durumda ilgili patentlere dair ihlal, esaslilik ve hukuki
gecerlilik iddialari ve siiregleri nasil ilerleyecektir? Dahasi, miizakerede
bulunmaya iliskin “goniillii olma” faktdriiniin gosterilmesinin de tek
basina yeterli olmadigi diisiiniilmekeedir. Zira, miizakere yapmaya
goniillii olma, her zaman igin farkli yorumlara acik olma ozelligi
tastmaktadir. Kaldi ki, potansiyel lisans alanin miizakere hususunda
goniilli oldugunu bildirmesi, ancak her an bu beyanini geri ¢ekmesi
de miimkiindiir.

Son olarak, her iki kararda da 6ngériildiigii tizere, mahkeme veya
tahkimce belirlenecek FRAND ficreti nasil hesaplanacaktir? Ornegin,
s6z konusu hesaplamada baz alinacak kriter, ¢alisma kapsaminda
tartigtldigy tizere, standardin patent nezdindeki degeri mi, yoksa
standardin lisans alana ait tirtinler nezdindeki degeri mi olacakur, ya
da AB Yatay Kilavuzunda belirtildigi tizere ‘fikri miilkiyet hakkinin
ekonomik degeriyle makul bir iligki i¢inde olma’ mi goz oniine
alinacakur? Cogalulmasi miimkiin olan tim bu cevap bekleyen
sorularin, giivenli liman kurumunun sagladigr hukuki belirlilige golge
distirdiigii ve taraflar arasindaki uyusmazligi topyekun ¢ézmek yerine
bir baska boyuta tasidig diisiintilmektedir.

3.3. Samsung Kararinin Orange Book Karar1 Baglaminda
Degerlendirilmesi

Samsung kararinin Orange Book karar ile kargilagtirilmasina gelinecek
olursa, yargt emri degerlendirmesi noktasinda Komisyon'un, Samsung
kararinda (Orange Book kararina kiyasen) potansiyel lisans alan/davali
lehine bir yaklagim tercih ettigi diistintilmektedir. Zira Samsung karari
kapsaminda, davalinin mahkeme emri uygulamasindan kaginmak
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icin yapmasi gereken, FRAND temelli lisans anlagmasi akdetmek
hususunda goniillii oldugunu gostermesinden ibarettir. S6z konusu
emirden kaginmaya iliskin daha agir sartlarin varligini arayan Orange
Book kararinin ise, bu yoniiyle SEP sahibi tegebbiise daha yakin
durdugu distiniilmektedir.

Orange Book kararinin, aradigy sartlara iligkin daha fazla detay
vermesi noktasinda ise, hukuki belirlilik ilkesini karsilamada Samsung
kararina kiyasen daha basarili oldugu soylenebilecektir. Ancak
kanaatimizce, Orange Book kararinin “kosulsuz lisans teklifi sunma” sarti
acisindan elegtirilmesi gerekmektedir. Zira s6z kosulsuzluk sartinin kati
uygulanmas: halinde, potansiyel lisans alanin, ilgili patentin hukuki
gecerliligi sartina bagli lisans teklifi yapmasi engellenmis olacakur.
Bu durum da, ilgili SEP’lerin gegerli olup olmadiginin topyekiin
sorgulanamaz hale gelebilmesi sonucuna yol agabilecektir.

3.4. ABAD Kararinin Degerlendirilmesi

Motorola ve Samsung kararlar1 baglaminda yukarida deginilen hususlar
agisindan elestirilen Komisyon yaklasiminin, Huawei-ZTE davasi
kapsaminda ABAD’1n verdigi nihai karar ile pek ¢ok agidan iyilestirildigi
diisiiniilmektedir. Oncelikle Komisyon'un, lisans miizakerelerinde
taraflarin izleyecegi adimlar ve bu adimlarin silsilesi hakkinda biraktg;
bosluklarin ABAD tarafindan mevcut dava kapsaminda dolduruldugu
goriilmektedir. Buna gore hem SEP sahibinin yargt emri yoluna
bagvurmadan 6nce yerine getirmesi gereken yiikiimliiliikler ve anilan
yukiimliliklerin igerigi, hem de soz konusu yiikiimliiliikler karsisinda
kars1 tarafin izleyecegi adimlar, bu adimlarin icerigi ve zamanlamasi
netlige kavusturulmustur. Ornegin, SEP sahibinin lisans teklifi sunma
yukiimlilagi, karst tarafin FRAND uyarinca lisans anlagmasi yapmaya
goniillii oldugunu alenen beyan etmesiyle baslayacak; diger yandan,
kargi tarafin anilan teklife (olumlu veya olumsuz) ivedilikle doniis
yapmasi gerekecektir. Ayrica, ilk adimi atmasi gereken tarafin SEP sahibi
tesebbiis olarak belirlenmesi de kanimizca isabetlidir; zira ilgili SEP’e
dair diger treticilerle akdettigi ve kamuoyu erisimine- dogal olarak-
actk olmayan lisans anlagmalarini degerlendirecek olan ve ayrimci
olmayan hiikiimler altinda teklif sunabilecek konumda olan taraf, SEP
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sahibinin kendisidir. Diger yandan, SEP sahibi i¢in 6nggriilen, mevcut
ihlal hakkinda kars: tarafi uyarma yiikiimliliigiiniin de yerinde oldugu
distintilmekredir; zira yiliksek teknoloji standartlarina iliskin ytizlerce,
hatta binlerce patent barindirabilen Bilgi ve Iletisim Teknolojileri gibi
sektorler soz konusu oldugunda, bir firmanin farkinda dahi olmaksizin
patent ihlalinde bulunabilmesi miimkiin olabilmektedir.

Bununla birlikte ABAD’1n bahse konu kararinda birtakim noktalar
bakimindan, kanaatimizce bir politika tercihi olarak kasten bogluklar
birakug: goriilmekeedir. Oncelikle, taraflar arasinda anlasma olmamast
halinde tg¢lincti taraf kararina birakilabilecegi ongorillen FRAND
ticretinin nasil hesaplanacagi sorusu halen agikliga kavusturulmamugtr.
Bununla birlikte, iicrete iliskin kararin mahkeme veya tahkim
mercilerinin teskil edecegi “bagimsiz {iglincti taraf”a birakilmasi iki
agidan uygun olmustur: Birincisi; FRAND flicreti tayini, esasen bir
sozlesme hukuku meselesidir ve bu anlamda ulusal mahkemeler yahut
tahkim heyetleri, konuya dair i¢tihat gelistirebilecek dogru adreslerdir.
Ikincisi ise ABAD’in muhatap olarak kendisini gdstermemesi de
isabetli olmustur; zira aksi durumda, ABAD’1n miizakere taraflarinin
irade serbestisine “yetkisini agan bir miidahalede bulunmasi” giindeme
gelecektir. Goze carpan diger bir bogluk ise, SEP sahibinin hakim
durumda bulunmak zorunda olup olmamasina iligkindir. Diisseldorf
mahkemesince yoneltilen sorularin “kotilye kullanma”  {izerinde
yogunlagsmasina istinaden, ABAD kararinda “hakim konum ve SEP
iligkisi” tzerine bir degerlendirme yapilmamisur.'” Bu baglamda,
ilgili soruya dair en giincel yaklasim Komisyon'unki kabul edilmelidir.
Haurlanacagy tizere Motorola kararinda Komisyon tarafindan, SEP
sahibi olmanin tek bagina hakim durum saglamayacagi ve hakim durum
degerlendirmesi igin ilave kosullarin olmasi gerektigi ifade edilmistir.'*

Yukarida izah edilen artilart ve eksileri ile bir biitiin olarak
degerlendirildiginde, ABAD’in bahse konu karart kanaatimizce,
hakim durumun kétiiye kullanimini yasaklayan ABIDA'nin 102.
maddesi ile fikri miilkiyet hukukundan kaynaklanan miinhasir hak ve

132 A.g k., para. 42-43.
13 European Commission decision pursuant to Article 6(1)(b) of Council Regulation No
139/2004, Case No COMP/M.6381 — Google/Motorola Mobility, para. 227-236.
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yetkiler arasinda bir denge gozetmekte ve rekabet otoriteleri ile ulusal
mahkemelere, anilan maddenin yorumlanmasina iligkin 6nemli bir
kilavuz sunmaktadir. Mevcut kararin FRAND’e tabi SEP’lere iliskin
mahkeme emri uygulamalarina rekabet hukuku perspektifinden
nasil yaklagilmast gerektigine iliskin-isaret edilen bosluk ve elestiriler
sakli kalmak kaydiyla- rekabet otoriteleri ve yargt mercileri agisindan
benimsenebilecek en optimal ¢6ziim oldugu diisiiniilmektedir.

SONUC

FRAND’e tabi SEP’ler hakkindaki mahkeme emri uygulamamalarinin
rekabet otoriteleri tarafindan nasil ele alinacags sorusu, son yillarda
onemi gittikge artan bir tartisma konusu haline gelmistir. Oncelikle
belirtilmelidir ki, rekabet hukukunun konuya miidahil olabilirligini
sorgulayan mevcut goriigler bir yana, uygulamada Komisyon’'un,
hakim durumun kétiiye kullanilmasi veya baska rekabet hukuku
ihlallerine yol agabilecek olmasi bakimindan FRAND’e tabi SEP’ler
hakkindaki yargt emri talepleri karsisinda aktif bir tavir sergiledigi
goriilmektedir. Mehaz AB rekabet hukuku temeli {izerine inga edilen
mevcut ¢alismada bu baglamda, ABAD ve Komisyon'un konuya dair
yaklagimlari incelenmistir.

Bu noktada ilk olarak, FRAND’e tabi SEP’lere iliskin yargt emri
talep etmenin per-se ihlal olmadig1, soz konusu emrin sartlar elverdigi
olctide SEP sahibi i¢in hukuki bir bagvuru arac teskil ettigi hususunun
Komisyon tarafindan tartigmasiz benimsendigi belirtilmelidir. Diger
taraftan, mahkeme emri enstriimanina “son care” olarak bagvurulmasi
gerektigi kuralr ile lisans kogullarinin tayini noktasinda “tarafsiz tigtincii
merci’in gidilecek adres oldugu tespiti de Komisyon yaklagiminda 6ne
¢ikan diger 6nemli hususlardandir. Bunlarin yani sira, FRAND’e tabi
SEP’ler hakkindaki yargi emri taleplerini degerlendirmede “goniillii
lisans alan” kriterinin Komisyon kararlarinda 6nemli bir degerlendirme
kriteri olarak giindeme geldigi goriilmektedir.

Komisyon'un gonillilik kavramini  yorumladigs  “Motorola”
ve “Samsung” kararlarina gore; ortada “FRAND” taahhidii ve
“gontillii lisans alan” unsurlart var ise, mahkeme emri talep etmek
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rekabete aykiri olacakur. Buna gore, “lisans anlasmasi yapmay1 ve
ilgili mahkemece belirlenecek FRAND hiikiimleri ile bagli olmayi
kabul etmek” géniillii olma kavramina iligkin tanim olarak kargimiza
¢tkmaktadir.’®® Bununla birlikte, FRAND’e tabi SEP’ler bakimindan
AB rekabet hukuku kurallarinin nasil yorumlanacagi meselesine
kismen c¢are olmasi yoniiyle rekabet camiasinca olumlu karsilansa da,
anilan kararlarin kanimizca elestirilecek yonleri de bulunmaktadir.
Oncelikle, miizakerede bulunmaya iliskin “géniillii olma” faktoriiniin
gosterilmesinin tek bagina yeterli olmadigi distintilmekeedir. Zira,
miizakere yapmaya goniillii olma, her zaman icin farkli yorumlara
agtk olma ozelligi tasimaktadir. Ayrica hangi siireye kadar “giivenli
liman” karinesinden yararlanabilecegi, miizakere siireci icerisinde
izlenecek takvimin ve lisans teklifinin igerigi, ihlale konu bir patent
portféyli oldugunda miizakerelerin kapsaminin nasil belirlenecegi,
FRAND ilkeleri uyarinca makul ve ayrimci olmayan iicretin nasil
hesaplanacag... vb. gibi ¢cogaltlmasi miimkiin pek ¢ok soru, giivenli
liman kurumunun sagladigi ifade edilen hukuki belirlilige kanimizca
golge diisiirmektedir.

Diger taraftan, Motorola ve Samsung kararlariyla 6n plana ¢ikan
Komisyon yaklasgiminin, Huawei-ZTE davasi kapsaminda ABAD’in
verdigi nihai karar ile pek ¢ok acidan iyilestirildigi diisiiniilmekeedir.
S6z konusu ABAD karari incelendiginde Komisyon'un lisans
miizakerelerinde taraflarin izleyecegi adimlar ve bu adimlarin silsilesi
hakkinda birakug1 bosluklarin- kismen de olsa- doldurulmus oldugu
goriilmektedir.

Sonug itibariyle, ABAD’in ilgili karari kanaatimizce, hakim
durumun kétitye kullanimini yasaklayan ABIDA’nin 102. maddesi
ile fikri milkiyet hukukundan kaynaklanan miinhasir hak ve yetkiler
arasinda bir denge gozetmekte ve rekabet otoriteleri ile ulusal
mahkemelere anilan maddenin yorumlanmasina iligkin 6nemli bir

kilavuz sunmaktadir. S6z konusu kararin FRAND’e tabi SEP’lere
iligkin yargi emri uygulamalarina rekabet hukuku perspektifinden

3 Tanim icin bkz. Case No. COMP/M.6381 Google/Motorola Mobility of 13 February
2012, DPublic decision  http://ec.europa.eu/competition/mergers/cases/decisions/
m6381_20120213_20310_2277480_EN.pdf. , Erigsim Tarihi: 03.12.2015.
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nasil yaklagilmasi gerekrigine iliskin -isaret edilen bosluk ve elestiriler
sakli kalmak kaydiyla- rekabet otoriteleri ve yargt mercileri agisindan
benimsenebilecek en optimal ¢6ziim oldugu diisiintilmektedir.
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Relevant Product Market Definition In Two-
Sided Markets Under EU Competition Law

\ Erdem AKTEKiN*

Abstract

Market delineation process and market definition is at the core of application of EU
Competition Law, especially when it comes to the cases dealing with Article 102 of the
Treaty on the Functioning of the European Union and Council Regulation (EC) No
139/2004 on the control of concentrations between undertakings. Defining markets
help practitioners set the stage by narrowing down the analysis on a set of products
and economic interactions. The task has to be done in precision because boundaries of
the market define the area where the competitive effects are assessed.

However, caution must be taken when the process involves products in two-sided
markets as these may pose a threat to the integrity of this process if unique characteristics
of these markets such as interlinked demands and price-cost interactions are left
unconsidered.

In this respect, the aim of this article is to assess to what extent the conceptual and
economical tools which are readily applied are applicable to two-sided products and
to identify the required modifications needed. As a rule of thumb, existing modes
of analysis shall not be applied to two-sided markets without carefully assessing
whether the underlying assumptions are applicable. Otherwise, one-sided approach
could exclude one side of the market out of consideration, a common issue mostly
encountered in cases with advertisement-supported media, leaving the assessment
short of analysis of competitive effects of one side or the effects that one side has over
the demand of the other side.

Keywords: Tiwo-sided markets, market definition, EU Competition Law, indirect
network effects, platform markets.
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Avrupa Birligi Rekabet Hukukunda Cift
Tarafli Pazarlarda Ilgili Uriin Pazarinin
Tanimlanmasi

Erdem AKTEKIN /

Oz

Avrupa Birligi (AB) Rekaber Hukuku uygulamasinda ilgili diriin pazarinmn
tanimlanmast siiveci, ozellikle AB'nin Isleyisi Hakkinda Antlasmanin 102. maddesi
ve 139/2004 sayily Tesebbiisler Arast Yogunlasmalarin Kontroliine lliskin Konsey
Tiiziigii kapsaminda yapilacak incelemeler acisindan kilit bir role sahiptir. Bu tip
incelemeler agisindan ilgili iiriin pazarinin belirlenmesi, rekabet¢i analizin yapilacag
cergeveyi cizmekte ve ekonomik analizin temelini olusturmaktadsr. Bu nedenledir ki,
ilgili diriin pazarimin tanimlanmas: siireci; titizlikle wygulanacak, incelemeye konu
diriinlere ve bu diriinlerin yer aldigi pazarm dinamiklerine bagly esnek bir forma
ihtiyag duymaktadr.

AB Rekaber Hukuku uygulamasimin gecmis son on yui gostermistir ki, teknolojik
gelisime bagly olarak sayilar: artan “yeni ekonomi” pazarlar: ile birlikte kapsam:
daba da genisleyen ‘cifi-tarafli diriin’leri konu alan incelemeler kapsaminda
gerceklestirilecek ilgili diriin  pazar: tamimlamalarinda;  alisilagelmis  araglarin
kullanims  hatals  sonuglar  dogurabilmektedir. Bu  pazarlarda  gozlemlenen
birbirine bagls ralep fonksiyonlars, farkls fiyat-maliyet iligkileri gibi ekonomik
karakzeristiklerinin analize dogru bir bigimde yansilmas: gerekmekredir.

Bu kapsamda, ¢alismanin amacina, ¢ift tarafly diviinler agisindan, ilgili iiviin pazarinin
tanimlanmasinda kullanilan kavramsal ve ekonomik araglarm wygulanabilirliginin
test edilmesi ve ortaya ¢rkan sonuglar dogrultusunda yapilmas: gereken wyarlamalarin
tespir edilmesi olusturmaktadsy.

Pratikte dikkar edilmesi gereken ilk husus, gelencksel pazarlarda kullanilan
yontemlerin, ancak bu yontemlerin dayandiklar: varsayimlarin ele aliman ¢ift tarafls
pazar agisindan gegerli oldugunun dikkatli bir sekilde tespit edilmesinden sonra
uygulanmalaridr. Aksi halde tek rarafli pazarlar icin gelistirilen bu yaklasimlar,
reklam destekli medya pazarlarina iliskin analizlerde goriilebildigi iizere, pazarin
bir tarafinin diger tarafi iizerindeki etkilerinin gozden kagirimasina ve analizin
eksik kalmasina neden olabilmektedir.

Anahtar Kelimeler: AB Rekabetr Hukuku, ¢ift tarafls pazarlar, ilgili iiriin pazarimin
tanimlanmasi, dolayly ag etkileri, platform endiistrileri.
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INTRODUCTION

Two-sided (or multi-sided) markets can simply be defined as markets
in which firms serve two distinct but connected consumer groups
whose demands are interlinked so that the demand by one customer
on one side is affected positively (or in rare cases negatively) from the
participation of the customers on the other side.' The product offered
in these markets usually acts as a platform where the customers get
the chance to internalize these positive valuations they have over the
participation of the other group.

This interlinked structure of demand differs from the one faced by
firms in traditional markets and has a significant effect on the way the
platform operator makes economic decisions including the prices it
charges.” In some occasions the pricing decisions can create particular
price structures where one of the customer groups charged a zero or
even a negative price. This further contradicts with the understanding
of traditional markets where the main economic theories rest in the
assumption that there always is a positive price.?

These unique economic fundamentals of two-sided markets,
as expected, were the reasons behind the creation of a new area of
discussion led by both the academics and the competition authorities
on the proper application of competition law in these markets. The
debate drew much attention since its emerge, as understanding and
finding an answer to this discussion became more and more valuable
with the increasing growth of the internet and e-commerce and as a
result, expansion and development of many new markets with two-
sided demand. At the current state, it appears a consensus has been
reached that a different approach should be taken when analyzing
two-sided markets especially when dealing with the core issues such
as defining relevant markets, measuring market power, analyzing

' EVANS, D.S. (2003b), “The Antitrust Economics of Multi-Sided Platform Markets”,
20 Yale Journal on Regulation 325, p. 331.

* EVANS, D.S. and R. SCHMALENSEE (2007), “The Industrial Organization of
Markets with Two-Sided Platforms”, 3 Competition Policy International 151.

> NEWMAN, J.M. (2014), “John M Newman, Antitrust in Zero-Price Markets:
Foundations”, http://ssrn.com/abstract=2474874, accessed 22.02.2018.
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the effects of vertical restraints, etc. Within this context, the aim of
this article is to add to this discussion and to provide practitioners
of competition law with an introductory framework in one of the
mentioned core topic areas: defining the relevant product market in
two-sided markets within the framework of EU Competition Law.

It is clear for everyone involved with competition law that the
market definition is the first step in handling competition cases of any
kind. The process of defining relevant markets, establishes the area of
effective competition relevant to the case, identifies active economic
agents, and exposes competitive constraints at effect. By accomplishing
these, market delineation sets the stage for the tools and models of
analysis to be applied, and thus it has a decisive role for the remainder
of the assessment process. An error committed in this stage may
lead to a blocking of a welfare-enhancing merger, or in a regulatory
environment may cause one undertaking to be found mistakenly
dominant and imposed conditions more than necessary, disrupting the
efficient market mechanism. The mentioned ability to drastically alter
the conclusions of a case is the reason why in appeal cases, a mistake
found in the definition of relevant market would usually be enough for

a judge to dismiss the whole case.’

For two-sided markets where there are two linked customer groups
whose demand affects each other and a pricing mechanism in place
to balance this effect, defining relevant markets becomes a more
demanding task. The way of thinking needs to be adjusted to understand
how demands work and quantitative tools derived from the demand
in one-sided markets needed to be modified with reference to unique
pricing mechanisms. Though demanding, failing to notice these effects
and not being able to delineate the relevant market successfully is not

“EVANS, D.S. (2013a), “Attention to Rivalryamong Online Platforms and Its Implications
for Antitrust Analysis”, Coase-Sandor Institute for Law and Economics Working Paper
No. 627, https://chicagounbound.uchicago.edu/law_and_economics/68/, accessed
22.08.2018.

> FILISTRUCCHI, L., D. GERADIN, E. van DAMME and P. AFFELDT (2014),
“Market Definition in Two-Sided Markets: Theory and Practice”, 10 Jjournal of
Competition Law and Economics 293, p. 294.
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an option for competition authorities as they will risk a higher chance
to commit Type I or Type II errors® like the ones mentioned above.’

None would dispute that in order to accomplish a successful market
delineation process; the starting pointshould be to try to fully understand
the general working dynamics of the market. Following a similar trail
here, in the following part the focus also will be on distinguishing two-
sided markets. The basic economics of two-sided markets and main
types that are commonly observed will be presented while underlining
the unique pricing mechanisms and demand interactions that make
these markets differ from their one-sided counterparts. The possible
shortcomings of the application of the standard analysis or techniques
used in defining one-sided markets will be examined in the second
part. The section will work both as a ground for development for the
following part and as well as a “things to avoid® list. Third part will
be devoted to the recommendations on the way to approach market
definition in main types of two-sided markets and also on required
changes to quantitative techniques identified in the previous sections.
The article will be finalized with a suggestions and conclusions part.

1. THE ECONOMICS OF TWO-SIDED MARKETS

Market delineation processes start with the products that are supplied
by the firms under inspection and continue by the addition of close
substitutes® to this mix until reaching a market where a hypothetical
monopolist can profitably increase price. Thus, it is critical for
practitioners to understand the economics and characteristics of the
products that they are dealing with possess, as this initial understanding
will determine the path that will be taken. Accordingly, in this part,

¢Type I error, in this context, would mean defining relevant markets larger than they are
and a Type II error would mean finding an undertaking is dominant while it is not.

7 EVANS, D.S., M. D. NOEL (2008), “The Analysis of Mergers That Involve Multi-
Sided Platform Businesses”, 4 journal of Competition Law and Economics 663, p. 667.

8 Commission refers to demand-side substitutability, supply-side substitutability and
potential competition as the primary sources manifesting the disciplinary force on the
suppliers or a given product or service. European Commission (1997), Commission
Notice on the Definition of Relevant Market for the Purposes of Community Competition
Law (Notice on Relevant Market), para. 13.
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conceptual and economic basics of two-sided businesses and their effect
on strategies regarding pricing/output decisions will be presented. The
information provided will assist in understanding; the nature of two-
sided products, how firms supplying these products behave and the
reasons behind all these.

1.1. Definition of Two-Sided Markets

The most acclaimed definition of two-sided markets is given by Evans,’
who defines a two-sided market as a market where a firm, by selling
two different products to two different customer groups and thus
acting as a platform, is able to internalize indirect network effects
that exists between the demands of the two customer groups. As the
definition demands, two-sided market exists under the condition that
the customer groups are not in a position to internalize these indirect
network effects on their own.'® This definition is an expanded definition
of two-sided markets given by Rochet and Tirole in their seminal
paper,'! where under their terms, a two-sided market is a market in
which it is possible for the firm to alter the quantity demanded by each
side by changing its price structure (ratio of prices charged to each
side) while keeping the price level (the sum of two prices) constant.

There are numerous two-sided markets examples both from what
can be regarded as “old" industries as well as new-economy industries
including internet-based businesses. Payment systems where sellers and
consumers interact through cards or other means, auction platforms,
video game consoles, stock exchanges, on-demand video streamers like
Youtube, online intermediaries such as Amazon or EBay and search
websites are few of the prominent examples.

Turning back to definitions, it is safe to infer that the two main
features of two-sided markets are the existence of indirect network
effects between customer groups and the platforms’ ability to create

? Evans 2003b, p.331.

10 This also implies that the customers cannot pass through price differences they face.
ROCHET ].C. and J. TIROLE (2006), “Two-Sided Markets: A Progress Report”, 37 The
RAND Journal of Economics 645.

1 ibid, s. 664.
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a value by making it possible for the groups to benefit from these
externalities. Indirect network effects are deemed to be present when
a customer group values the platform more and more as the number
of customers on the other side increases.'* This effect can also emerge
as a result of the demand being affected not only from size but also
from parameters such as quality or the special characteristics of the
other group that the other group finds valuable. > Therefore, most
critical component of competition in two-sided markets is the ability
of accumulate participants on each side as this will increase the overall
demand for the product.

In other words the existence of indirect network effects and the
platforms’ task to overcome transaction costs are two main aspects that
are separating two-sided markets from traditional ones.* It is these
aforementioned features that constrain two-sided market definition
to only a limited number of markets even though at first glance all
markets can look like they are ‘two-sided'." Traditional markets
also cater two different sides: buying from the suppliers and selling
downstream. However, in traditional markets, the moment when the
firms buy the product from upstream supplier, the risk passes on and
the supplier is no longer affected by the number of customers that
the intermediary firm faces. Also after the transaction, the upstream
firm does no longer require the services of the intermediary.'® In two-
sided markets, though, the sides benefit as long as the platform serve
to harmonize their demands.” In other words, in two-sided markets

12 THEPOT, E (2013), “Market Power in Online Search and Social Networking: A
Matter of Two-Sided Markets”, 36 World Competition 195, p. 197.

3 EVANS, D.S. and R. SCHMALENSEE (2013), “The Antitrust Analysis of Multi-
Sided Platform Businesses”, http://ssrn.com/abstract=2185373, accessed 22.02.2018, p.
9.

4 BUDZINSKI O. and J.EH. LARSEN (2012), “The Morgan Stanley/Visa Saga: How
does Economics help Address Double-Sided Markets?”, 3 Journal of European Competition
Law and Practice 212, p. 213.

15 FILISTRUCCHI, L., D. GERADIN and E. van DAMME (2012), “Identifying
Two-Sided Markets”, TILEC Discussion Paper No 2012-008, http://ssrn.com/
abstract=2008661, accessed 08.03.2018, p. 2.

© HAGIU, A. (2006), “Merchant or Two-Sided Platform?”, Harvard NOM Working
Paper No 950100, http://ssrn.com/abstract=950100, accessed 08.03.2018.

7 Budzinski and Larsen 2012, p. 213.
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the valuation of the product for one side depends on its performance
attracting the other'® and the product’s existence depends on two sides’
continuous participation.

Since most two-sided markets are dominated by positive indirect
network effects, firms need to serve both sides of the market at once
as the participation of one side rests on the condition that the other is
populated to a certain degree and vice a versa.'” This requirement may
create an obstacle for new firms. Failure to reach a certain threshold
of users on one side may cause the other side deciding not to join and
thus further reducing the value of the platform. This downward spiral
will end where no users on each side remain and the firm eventually
exits from the market.?’ In this fashion, a competition for the market
environment can emerge unless one or two sides multi-home, i.e.
participates in more than one platform.*!

Although the presence of indirect network effects is essential for a
product market to be labeled as two-sided, their effect on demand do
not need to be always positive. In some cases the demand of one of
the customer groups may fall as a result of the number of customers
on the other side, signaling negative indirect network effects.”? There
may be also some markets, such as job-matching agencies or exchanges
with physical grounds on one side, where members on one side may
get negatively affected by congestion on their side while at the same
time positively ranking the number of participants on the other side.”
Finally, in certain settings, unlike standard inter-group effects, both

'8 RYSMAN, M. (2009), “The Economics of Two-Sided Markets”, 23 Journal of Economic
Perspectives 125, p. 126.

1 CAILLAUD, B. and B. JULLIEN (2003), “Chicken & Egg: Competition among
Intermediation Service Providers”, 34 The RAND Journal of Economics 309.

20 EVANS, D. S. and R. SCHMALENSEE (2010), “Failure to Launch: Critical Mass
in Platform Businesses”, http://sstn.com/abstract=1353502, accessed 08.03.2018, p. 1.
2LEVANS, D.S. and R. SCHMALENSEE (2008), “Markets with Two-Sided Platforms”,
heep://sstn.com/abstract= 1094820, accessed 08.03.2018, p. 678.

2 Filistrucchi, Geradin and van Damme 2012, p. 4.

» BARDEY, D., H. CREMER and J.M. LOZACHMEUR (2014), “Competition in
Two-Sided Markets with Common Network Externalities”, 44 Review of Industrial
Organization 327, p. 329.
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sides may benefit from an increase in the participation on one side and
a decrease on the other.”

1.2. Classification of Two-Sided Markets

Two-sided markets can have different roles in facilitating the realization
of the network effects and creating value for the participants. Depending
on these roles, firms in these markets choose distinct pricing and
product plans to be able to serve the two-sides as well as balancing
their interests in the most profitable way.” Thus, understanding the
main role the platform carries is crucial because as mentioned this has
an effect on the way how the platform generates revenues and sets its
prices.

Evans identifies three main types of two-sided markets according
to their role in customers’ interactions.”” These are market-makers,
audience-makers and demand coordinators. According to this
definition, the products under market-makers reduce searching or
transaction costs in general by making it easier for participants at
each side to find each other such as Ebay.®® Audience-makers, on the
other hand, gather customers on one side for advertisers to reach them
effectively. Newspapers, magazines, and internet content providers
which are mostly funded by advertisement revenue fall under this
category.

Unlike the first two, Evans’ categorization under third type is vaguer
as it includes payment card systems as well as software platforms.”
Software platforms or video game consoles seem to fit this category as

24 ibid.

» EVANS, D. S. (2002), “The Antitrust Economics of Two-Sided Markets”, http://ssrn.
com/abstract=332022, accessed 08.03.2018, p. 43.

% EVANS, D. S. (2003a), “Some Empirical Aspects of Multi-sided Platform Industries”,
2/3 Review of Network Economics, http://sstn.com/abstract=447981, accessed
08.03.2018, p. 194.

%7 ibid, p. 193-195.

» CARRIER, M.A. (2013), “Google and Antitrust: Five Approaches to an Evolving
Issue”, Harvard Journal of Law and Technology Occasional Paper Series, http://ssrn.com/
abstract=2304211, accessed 08.03.2018, p. 4.

¥ Evans 2003a, p. 193-195.
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they coordinate two similar demands for the platform, both of which
increase with the participation of the opposing side. Payment card
systems on the other hand, are used for concluding a transaction of any
kind irrespective of the venue or the platform where the transaction
is taking place. In this way, their role is more on the side of finalizing
an already matched demand rather than bringing together two sides
through a platform.

Another attempt to classify two-sided markets is made by
Filistrucchi et al. who roughly divides two-sided markets into two as
‘non-transaction’ and ‘transaction' markets depending on whether
a transaction between the two sides is concluded over the platform.*
The first group consists of mainly media markets such as newspapers,
broadcasters, internet content providers, etc. where even an interaction
between sides is concluded, it is near impossible for third parties
such as the platform owner, to observe this. For the other group, the
meaning of transaction seems to involve a broad interpretation of the
word, since in addition to payment systems, virtual marketplaces or
exchanges; it also includes platforms such as operating systems and
video game consoles. *' Although this diversification gives a rough
distinction between two-sided markets where it is possible for the firm
to price the concluded transactions or not, it overextends by including
platform systems where this is not possible, unless combined with an
online marketplace.

One point is worth mentioning here. Although listed in both
classifications and considered as two-sided in many works done in
the area, advertisement-supported markets diverge from other two-
sided markets as the indirect network effects usually run in only one
direction from advertisers to consumers.”” This creates a contradiction
to the definitions proposed by many scholars”, all of which involves
an element of interdependence of each side for a two-sided market to

% Filistrucchi, Geradin, van Damme and Affeldt 2014, p. 298.

31 ibid.

32 ZINGALES, N. (2013), “Product Market Definition in Online Search and Advertising”,
9 The Competition Law Review 29, p. 34.

3 See Filistrucchi, Geradin, van Damme and Affeldt 2014; Filistrucchi, Geradin, van
Damme 2012; Evans 2002; Rysman 2009; Zingales 2013; WRIGHT, J. (2003), “One-
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exist in the first place. However, unlike payment card systems, online
intermediaries or operating systems; many advertisement-supported
markets can and do exist with only one side, i.e. with the consumers
in the absence of advertisers, as the indirect network effects generally**

flow only in one direction.®

For example, Varian gives the example of Google, an advertisement-
supported search engine, as a ‘two-sided matching mechanism" while
the numbers that are presented tell a different story. According to
his findings, a “good" estimation of the percentage of users that click
advertisers is three and among these consumers, again a roughly three
percent actually makes a purchase from the website they have been
directed.* It is clear from these statistics that only a very small fraction
of users actually find advertisements worth clicking.’”” These numbers
indicate how small of an area that the number and quality of advertisers
occupy in the overall valuation of customers, showing a lack of indirect
network effect in this case. It can also be induced that the *matching’
and the existence of interlinked two-sided demand arguments made
for the advertisement-supported media will be undermined further
in the more traditional types of such markets like newspapers or
broadcasting. In these markets the link between sides is weakened
further as the customer does not have a chance to engage with the

Sided Logic in Two-Sided Markets”, AEI-Brookings Joint Center Working Paper No 03-
10, htep://ssrn.com/abstract=459362, accessed 08.03.2018.

3% Some readers may have a positive valuation for advertisements of a specific kind in
certain cases, like local advertisements in local papers. See KLEIN, B., V.A. LERNER,
K.M. MURPHY and L.L. PLACHE (2006), “Competition in Two-Sided Markets: The
Antitrust Economics of Payment Card Interchange Fees”, 73 Antitrust Law Journal 571,
p. 579. Also Rysman shows that an important friction of consumers who use yellow
pages positively value the advertisements. RYSMAN, M. (2004), “Competition Between
Networks: A Study of the Market for Yellow Pages”, 71 The Review of Economic Studies
483.

¥ LUCHETTA, G. (2013), “Is the Google Platform a Two-Sided Market?”, 10 journal of
Competition Law and Economics 185, p. 185.

3 VARIAN, H. R. (2006), “The Economics of Internet Search”, Rivista Di Politica
Economica 177, p. 178.

37 Although Zingales argues that ‘some’ consumers will be pleased with advertisements,
he does not provide a definite statistics. Zingales 2013.
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advertiser immediately, reducing the chance that any interaction will

happen at all.

Along these lines, it is thus proposed to limit the term ‘two-
sided markets' to situations where a transaction or an interaction is
concluded by or over the platform and eventually to situations where
there are inter-related indirect network effects on both sides. This
identification will leave advertisement-supported markets separated
from the definition of two-sided markets. However, this does not
mean the proposal extends to the point where it can be argued that
advertisement-supported media markets should be treated like one-
sided markets. Strategic decisions, especially on pricing, are still
highly divergent from the case in one-sided markets as a result of the
magnitude of the single indirect network effects stemming from the
advertisers’ side. Also the funding from advertisers in these markets
can create business models where the consumers pay nothing at all, a
situation not observed in one-sided markets. The suggested separation
will be practical when the article deals with defining relevant markets
later on.

1.3. Platform Differentiation and Multi-Homing in Two-Sided
Markets

It has been mentioned that the presence of network effects may
cause some platforms to tip at the early times of the market, creating
a monopoly. However, product differentiation and multi-homing
of participants on sides can create a balancing effect to this tipping
effect.”® Hence, it can be inferred that the competitive dynamics and
the structure of two-sided markets depend on the number of platforms
that customers can use one each side.”” Thus, for our own purposes

3 The term ‘multi-homing’ is derived from telecommunications where it is used to
define a facility connected to a switching center by two or more lines. *Multi-homing’
is used to specify that customers on one side of the market join more than one platform,
while ‘single-homing’ means they join only one.

3 EVANS, D.S. (2013b), “Economics of Vertical Restraints for Multi-Sided Platforms”,
heep://ssrn.com/abstract=2195778, accessed 29 July 2015, p. 6.
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existence of multi-homing may point out the perceived competitors
for the consumers in a market.

Platforms can undertake vertical or horizontal product
differentiation depending on the consumers they want to reach. In
vertical differentiation platforms choose quality levels to attract
consumers with different levels of income and different demand
for quality. A payment card with premium features versus standard
cards is such an example. Horizontal differentiation, on the other
hand, involves platforms which implement certain features to capture
certain customer groups.*’ Examples include newspapers or magazines
published for certain interest such as fishing, camping, gaming, etc.

Depending on the differentiation levels, demand structures, network
effects and cost structures three different situations can be encountered:
only one platform may serve both sides, all platforms may serve both
sides (multi-homing on both sides) or there may form a market where
one side multi-homes while the other chooses to single-home. *' Internet
content providers are good examples where there is global multi-homing
as advertisers affiliate themselves with several platforms while consumers
also access competing providers. Video game consoles; however, have
only multi-homing on one side. While game producers publish games
for different platforms, users usually prefer to stick with one platform
similar to the situation observed in markets for operating systems.*

1.4. Pricing in Two-Sided Markets

Like any other market, the pricing strategy is fundamental for the
success of the platform in two-sided markets. However, because of the
interlinked demand structure and the necessity to attract both sides at
the same time, the pricing policy is more complex than it is in one-
sided markets.* A wrong direction taken in forming the price structure

% Evans and Schmalensee 2008, p. 680.

4 Caillaud and Jullien 2003, p. 310.

%2 Evans and Schmalensee 2007, p. 166.

# ALEXANDROV, A., G. DELTAS and D. E SPULBER (2011), “Antitrust and
Competition in Two-Sided Markets”, 7 Journal of Competition Law and Economics 775,
p. 779.
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may mean the end of the platform without reaching the critical mass
mentioned above.

Recalling from the start of this part, according to Rochet and
Tirole, the recognition that firms in these markets determine prices
in a different way is the fundamental reason behind what makes
these markets unique.* Firms in two-sided markets need to, not just
determine the price level but also the price structure. ® The indicated
divergence in fundamentals of pricing is also one of the key reasons
behind the idea that competition policy should approach these markets
in an alternative way.*¢

To put it basically, the interlinked structure of demands on two
sides by indirect network externalities also cause the prices to be linked
to each other. Therefore, price on one side depends both on demand
and cost of that side and its effect on the participation and revenue of
the other side.?

To illustrate the difference between one-sided markets and two-
sided markets, comparing the reactions after a price increase in
each market can be beneficial. For this purpose, let’s suppose a firm
operating in one-sided market raises the price of its product A. With
the increase in price, demand for the product falls and fewer units
are sold. Switching to the two-sided example, now let’s suppose for
example a video game console producer, Sony, increases the price of
the games it charges to consumers. “® An increase in price will mean
fewer consumers will demand the platform similar to the case in a
one-sided market. However, this time, as the demand of developers for
the platform is linked to the number of consumers, their demand will
also fall. This will create a further fall in demand from the consumers’
side as their valuation of the platform has a strong positive correlation
to the number of games produced, i.e. the number of active game

# Rochet and Tirole 2006.

# Ibid.

% Filistrucchi, Geradin and van Damme 2012, p. 6.

# Rysman 2009, p. 129.

# Although on paper Sony does not determine the price of games directly, it can be
argued that Sony alters them through the loyalties it obtains from developers.
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developers. This feedback will continue until the demands on both
sides settle at a newer lower level under the new price. Depending on
the magnitude of network effects Sony can even lose on both sides of
the market even though it does not change the price level but only
changes the price structure (lowering the price for developers while
increasing for consumers).

If there are competing platforms in the market, the effect of a
price change is even further strengthened. Returning to the previous
example, now suppose some consumers switch to the competing
platform of Microsoft after the initial price increase. On top of the value
degradation of the platform for the developers after a price increase
in the consumers’ side, now there is also an increase in valuation of
the competing platform by the developers as the relative number of
consumers on that platform increases. Following a switch from some
developers to Microsoft, the platform’s value for the consumers’ side
also increases. The result is a larger decrease in demand on both sides
for the platform that introduces a price increase, in this case Sony’s
platform.

Considering that the price charged can have a big impact on the
demand of the other side through cross-platform and even further
through cross-side cross-platform indirect network externalities, the
price also loses its strong link to marginal cost as it has with single-side
demand.” The total cost of serving the marginal consumer becomes
lower thatn the marginal cost on that side because incremental
participation of consumers creates a better perception of the platform
for the opposite side.”® Thus, the profit maximizing equations on each
side becomes;

Marginal Revenue=Marginal Cost — Marginal network effects on
other side.!

# Evans 2002, p. 59.

* ROSON, R. (2005), “Two-Sided Markets: A Tentative Survey”, 4/2 Review of
Network Economics, http://www.researchgate.net/publication/24049716_Two-Sided_
Markets_A_Tentative_Survey, accessed 08.03.2018, p. 145.

5! Klein, Lerner, Murphy and Plache 2006, p. 578.
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These phenomena results in a skewed pricing structure where the
high beneficiary of the effects are charged a higher price while the
source side of these effects end up paying a lower price.”” Depending
on the effect, skewness can be higher and create a structure where one-
side paying way above the marginal cost where the other is charged
below marginal cost or nothing at all. Thus, a free good offered on its
own can be taken as evidence that the good in question is a part of a
two-sided market setting.’® In certain instances, one of the sides can
even pay a negative price. This could be achieved by the use of tying*
in markets where there is a risk that consumers can abuse the negative
price by over-consumption, like it has been done in magazines market
by tying free gifts or in payments card systems by giving monetary
returns on completed transactions.

The mentioned point about free goods deserves further elaboration.
A price of zero does not always mean that consumers do not pay
anything. For example, although nowadays most advertisement-
supported products are free of a monetary charge (free video streaming
like YouTube, free search like Google, free television broadcasts or
local newspapers given away for free), consumers in these markets
pay for these products by being exposed to advertisements. In other
words consumers incur an ‘attention cost' in order to consume these
products.” A real life example can be given from a study conducted
on radio station mergers in U.S. which revealed that an increase in
market power on broadcasters’ side of the market resulted in higher
advertisement minutes, i.e. an increase in price just like it is expected
to occur as a result of an increase in market power.” The result shows

2SCHIFE A. (2007), “Basic Pricing Principles in Two-Sided Markets: Some Simple
Models”, http://ssrn.com/abstract=1010553, accessed 08.03.2018, p. 21.

S EVANS, D.S. (2011), “Antitrust Economics of Free”, http://ssrn.com/abstract=1813193,
accessed 08.03.2018, p. 23.

> CHOL, J. P (2010), “Tying In Two-Sided Markets with Multi-Homing”, 58 7he
Journal of Industrial Economics 607, p. 609.

%> Newman 2014, p. 8.

>¢ JEZIORSKI, P (2013), “Effects of Mergers in Two-sided Markets: Examination of
the U.S. Radio Industry” http://faculty.haas.berkeley.edu/przemekj/2sided. pdf, accessed
08.03.2018, p. 2.
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that firms are well aware of the fact that they charge consumers a price
in the form of advertisements.

Product differentiation and multi-homing decisions of the actors in
certain cases can also have an effect on the pricing decisions, especially
on the price structure applied. Single-homing on one side and multi-
homing on the other would mean that platforms that can gather
higher number of participants from the single-homing side can charge
a higher price for the other side.”” However, this effect is not observable
in markets where consumers do not have a preference towards product
variety even though they single-home such as operating software
markets.”® The structure in this market is also consistent with the
results that suggest markets with captive consumers tend to have a
pricing structure in favor of non-captive side.”

Based on the analysis presented above, the main points about
economics of pricing in two-sided markets can be summarized as
follows:

- Irrespective of its market position or market power two-sided
markets need to form their pricing strategy to create optimal
demand on both sides.®®

- Prices on one side not only depends on marginal cost and demand
elasticity on that side but also the indirect network effects that the
side creates, i.e. how much and how strongly it effects the demand
of the opposing side.!

- Accordingly, firms do not always perceive price on one side
as a direct component of their revenue. They can use prices to

7 RYSMAN, M. (2007), “The Empirics of Antitrust in Two-Sided Markets”, 3
Competition Policy International 197, p. 198.

8 HAGIU, A. (2009), “Two-Sided Platforms: Product Variety and Pricing Structures’,
18 Journal of Economics and Management Strategy 1011, p. 1023.

ROCHET, J. C. and J. TIROLE (2002), “Platform Competition in Two-Sided Markets”
https://ideas.repec.org/p/ide/wpaper/654.html, accessed 08.03.2018, p. 30.

% jbid.

¢t EVANS, D. S. and M. D. NOEL (2005b), “Defining Antitrust Markets When Firms
Operate Two-Sided Platforms”, 3 Columbia Business Law Review 667, p. 681.
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‘coordinate’ consumers which explains the zero or negative prices
in certain markets.®

2. SHORTCOMINGS OF THE CURRENT APPROACH
IF USED IN DEFINING MARKETS IN TWO-SIDED
MARKETS

When dealing with a competition case like an alleged abuse of
dominance or a merger, defining the relevant product and geographic
markets is one of the first elements that the European Commission

considers.

The Commission defines relevant product market as, ‘A relevant
product market comprises all those products and/or services which
are regarded as interchangeable or substitutable by the consumer, by
reason of the products’ characteristics, their prices and their intended
use'. The focus of the definition is the consumer, and the market
is compromised of goods that apply competitive constraint to a firm
while it tries to maximize the number of customers to whom it sells its

products.

According to the Commission, a firm faces competitive
constraints from three main sources: demand substitutability, supply
substitutability and potential competition.** Though the Commission
does not include the potential competition aspect in the process of
defining relevant product market but rather takes it into consideration
in the competitive assessment part. This leaves the assessment of
demand and supply substitutability as the initial starting point for the
Commission’s analysis for defining relevant markets.®

The task of measuring substitutability relies on the reaction of
consumers in the case of demand substitutability and competitors

2 WHITE, A. and E.G. WEYL (2012), “Insulated Platform Competition”, http://ssrn.
com/abstract=1694317, accessed 08.03.2018, p. 31.

% Notice on Relevant Market, para 7.

% ibid, para. 13.

 Similar to the case with potential competition, considering again, the Commission
mentions that it may consider supply substitutability when for the products and sector
under consideration it displays an effect equal or close to demand-side substitutability
effects. Notice on Relevant Market, para 20.
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in the case of supply substitutability, against a change in price. The
Commission usually starts with the initial set of products under
investigation and expands the market using the so-called SSNIP (small
but significant and non-transitory increase in price) test.®® SSNIP test
examines whether a hypothetical monopolist would profitably and
permanently increase prices by 5-10% in a given candidate market. If it
cannot, further substitute products are added to the candidate market
and the test is repeated unless the price increase becomes profitable.
The SSNIP test can be seen as the empirical application of the basic
intuition behind market definition, i.e. which products consumers
regard as interchangeable depending on their price, characteristics

and intended use captured in own-price and cross-price elasticity of
demand.”’

As seen in the previous part, in two-sided markets demand
interactions and pricing strategies differs in some degree that of those
in one-sided markets. The demands of consumers are affected as a result
of indirect network externalities, firms set prices considering its effect
on the participations of both sides and consequently for each single
side, marginal cost-price relationship is loose. Consequently, market
analysis in two-sided markets becomes more complex with three or
more sides interacting with each other.®®

Under this setting, several authors argued that the application of
traditional tools and approaches derived and used in dealing with one-
sided markets, may lead to faulty conclusions. For example, according
to Evans, authorities failing to recognize one side of the market can
end up with market definitions that are too narrow. ® Numerous views
on quantitative techniques used in market definition process have
emerged, suggesting modification of SSNIP and critical loss analysis
before their application in two-sided market setting,.

% Notice on Relevant Market, para. 16-17.

VOIGT, S. and A. SCHMIDT (2005), Making European Merger Policy More Predictable,
First Edition, Springer, US, p. 27

6 HESSE, R. B. (2007), “Two-Sided Platform Markets and the Application of the
Traditional Antitrust Analytical Framework”, 3 Competition Policy International 191, p.
192.

% Evans 2003b, p. 358.
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With this background, possible qualitative and quantitative
shortcomings of the application of traditional tools will be presented
while referring to the case-law where necessary. The practice should
reveal the common mistakes and also simultaneously the points where
improvements can be made.

2.1. Overlooking Consumers

As some scholars™ rightly point out there are several cases at the UK
and EU level that one side of the market have been ignored, especially
in cases concerning advertisement-supported media.

While we agree with most of the views, recalling from the previous
part, in our opinion these markets tend to differ from other two-sided
markets by the existence of a single-way indirect network effect. The
demand of the consumers for the media products do not depend on the
number or quality of advertisers. Thus the planned exercise of picking
up cases, in which some part of the story could be missing about the
two-sided markets, will be accomplished from this point of view.

The first case to be analyzed is the Archant/Independent News and
Media where the UK Competition Commission” (CC) reviewed the
acquisition of London Regionals Division of Independent News &
Media PLC by Archant Limited.”” It involved the acquisition of local
newspapers by a bigger group.

The CC had an extensive analysis on the relevant market issue;
however focused almost solely to advertisers’ side.”” The approach
taken by the CC resulted in a market definition encompassing only

70 Filistrucchi, Geradin, van Damme and Affeldt 2014; WOTTON, ]. (2007), “Are
Media Markets Analyzed as Two-Sided Markets?”, 3 Competition Policy International 237;
Filistrucchi, Geradin and van Damme 2012.

7! The Competition Commission closed on 1 April 2014. Its functions have transferred
to the newly established Competition and Markets Authority.

72 Competition Commission (2004a), “A Report on the Acquisition by Archant Limited
of the London Newspapers of Independent News and Media Limited”, http://webarchive.
nationalarchives.gov.uk/20140402141250/http://www.competition-commission.
org.uk/assets/competitioncommission/docs/pdf/non-inquiry/rep_pub/reports/2004/
fulltext/491.pdf, accessed 08.03.2018.

7> Competition Commission (2004b), “Appendix E Product Market and Competition”,
http://webarchive.nationalarchives.gov.uk/20140402141250/http://www.competition-
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the advertisers’ side’* and a very limited analysis of the effects of the
merger on consumers if not none as argued by Wotton.” For example
in East London area, one of the geographic markets investigated by the
CC, the combined share of the parties rose to 81.1% with a remaining
single competitor other than the parties.”® This could have resulted in
an increase in the consumers’ exposure to advertisement as a result of
increase in the market power of the parties. Although the CC analyzed
other type competitive constraints for the market of advertisement and
concluded that the transaction did not pose a threat to competition on
that side; parties’ post-merger ability to increase advertisement space in
the newspapers remained unexamined.

Around the same time frame as the Archant/Independent News and
Media concluded, the CC applied a similar approach to a merger
between Carlton Communications Plc (Carlton) and Granada plc
(Granada)”’, a merger which resulted in creation of one of the leading
commercial broadcasters in Europe. Even though the CC seemed to
be aware that consumers’ side did exist as it considered the effects of
the merger with regarding issues like media pluralism” and discussed
differences in audience profiles; once again the market is defined
solely from advertisers’ perspective .”” Consequently, as it is the case
with the Archant/Independent News and Media, the effect of merger on

consumers did not have a chance to be assessed.

Zooming out to the EU level, in Google/Doubleclick merger, where
two intermediaries, which connect websites and advertisers, has agreed
to merge, the European Commission acknowledged the two-sided
nature of the market and narrowed its focus to an initial market of

commission.org.uk/assets/competitioncommission/docs/pdf/non-inquiry/rep_pub/
reports/2004/fulltext/491ae.pdf, accessed 08.03.2018.

7 Competition Commission 2004a, para. 4.34.

7> Wotton 2007, p. 242.

76 Competition Commission 2004a, para. 5.15.

77 Competition Commission (2003), “Carlton Communications Plc/Granada Plc: A report
on the Proposed Merger”, http://webarchive.nationalarchives.gov.uk/20111202195250/
http:/competition-commission.org.uk/rep_pub/reports/2003/482carlton.hem#full,
accessed 08.03.2018.

78 ibid, para. 1.4.

7 ibid, para. 5.132.
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online advertising intermediation services.** The Commission included
two similar but different business models, ‘media agencies' and ‘ad
exchange providers', as platforms in this initial definition.®'

However, similar to the cases in the UK, the Commission did not
include in its analysis Google’s interactions with the consumer side
in the markets where it acts as a content provider. The extension of
the analysis to this aspect could have added another depth to the
investigation. For example it may have been argued that by acquiring
more advertisement connections and data as a result of the merger,
Google’s tendency to behave more competitively on the sides it reaches
consumers would also increase, as a high consumer base would further
increases its appeal to its acquired advertiser base. Although it was
not critical for the outcome of the case, mentioned approach would
have linked the effects of the merger to consumers and also would
have signaled that consumers are not left behind in the assessments
conducted on two-sided markets with free products.

Another similar example is found in the merger between Microsoft’s
and Yahoo's search businesses. The Commission, citing the Google/
DoubleClick case, defined the market as online search advertising and
again ignored the consumers’ side of the market.®

The traces of the Commission’s reasoning in Google/DoubleClick
and  Microsoft/Yahoo!, although from a different perspective, can
be found in Antena 3/La Sexta ® and Newscorp/Premiere® cases,
both of which involves concentration of parties active in the
Pay TV sector. In Antena 3/La Sexta, the Commission, sticking to
its precedents, defined Free TV and Pay TV as two different relevant
product markets because of the difference in the way firms in these
markets finance their operations.® The parties” suggestion of relevant

market as “all relevant media competing for advertisement” is also

8 European Commission (2008a), Google/Doubleclick (CASE COMP/M.4731), para. 20.
8 ibid, para. 21-22.

8 European Commission (2010a), Microsofi/Yahoo! (CASE COMP/M.5727), para. 87.
8 European Commission (2012), Antena 3/La Sexta (CASE COMP/M.6547).

8 European Commission (2008b), News Corp/Premiere (CASE COMP/M.5121).

% European Commission 2012, para. 16.
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rejected by the Commission on the grounds that it conflicts with its
precedents.®

Filistrucchi et al. rightly points out the irrationality in defining
markets on the basis of the way that firms finance their operations. ¥
AlI'TV operators whether supported by advertisements or subscription
fees actually compete for the same audience in a geographic market.
Bania also criticizes the Commission’s narrow approach of considering
an existence of trade only in cases a monetary exchange happens in
media markets by referencing a report prepared by Europe Economics
as part of an assignment for the Media Unit of DG Competition.®

This approach of the Commission also conflicts with the supply-
substitutability as Pay TV operators can switch very easily to operate in
Free TV markets by raising funds from advertisements. Furthermore
the approach seems to break down under the existence of Pay TV
operators who also broadcasts advertisements.

The aforementioned cases are some of the examples of a common
approach in advertisement-supported media cases where the authorities
ignore one side of the market, the consumers’ side and focus solely on
the effects of the merger on the advertisers’ side.

Some of these results seem to be appearing as a result of a
misconception. An example of this misconception can clearly be seen
in the judgment by the Court for the Northern District of California
in KinderStart v. Google where the court declared that a service given
away for free cannot constitute a relevant market for the purposes of
antitrust law.*? Just like it is in the process of defining markets, the
practitioners dealing with antitrust issues are accustomed to use almost
solely the price as a tool of measure to answer questions like whether
a merger would increase prices or whether a firm has market power

8 ibid, para. 17.

% Filistrucchi, Geradin, van Damme and Affeldt 2014, p. 326.

8 BANIA, K. (2013), “European merger control in the broadcasting sector: Does media
pluralism fic?”, 9 The Competition Law Review 49, p. 56.

% KinderStart v. Google, No C06-2057 (2007) WL 831806 (ND Cal Mar 16 2007).
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to increase prices above competitive level.” This overcommitment
sometimes results in ignoring the consumers’ side as shown.

However, as briefly discussed in the previous part it does not mean
consumers do not incur any cost when a product is given away without
a monetary payment. Consumers have to watch advertisements to
enjoy free TV or watching a video through an online streamer such
as Youtube. They have to divide their attention between the organic
results generated by a search engine and the advertisement that pop-up
throughout the screen. They have to wander around the advertisement
in a magazine or newspaper to reach content they find relevant.

Failing to notice these aspects of the competition when dealing with
the relevant market definition, the practitioners are also losing their
chance to see the competitive effects of the issue at hand on consumers.
For example, a merger by two free online video streamers may be
expected not to cause too much of a problem in the advertisement
side. The advertisers probably would have other options whether it is
video streaming platform, search engine or another content providing
website.”’ On the other hand, merging parties may gather market
power against consumers whose preference is towards devoting their
limited attention time to video streaming services and such group of
consumers may be harmed as a result of the transaction.”” Even though
consumers do not pay to use these web services, merging parties can
increase the time consumers have to watch advertisements to view
particular content. This can be done by either increasing the duration
of advertisements or by increasing their frequency.

Following this section, the next part will focus on the possible

shortcomings of the application of quantitative techniques in two-
sided markets: SSNIP test and critical loss analysis.

% Newman 2014, p. 3.

%! The Commission does not distinguish between search and non-search online advertising.
See Google/Doubleclick, para. 334.

%2 Evans 2013a, p.13.
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2.2. Shortcomings of the SSNIP Test in Two-Sided Markets

The Commission employs the so-called SSNIP test™ to trace the
products that exert competitive constraints on to the product under
scrutiny and accordingly to reach a definition of the relevant product
market. The test starts with a single product or a set of products, usually
the main concern of the case, and asks if a hypothetical monopolist can
profitably increase the price by a small but significant amount (5%-
10%) in a non-transitory period. If the answer is yes, the test concludes
and the set of products are considered to form the relevant product
market. If the answer is no, the test is repeated by adding a substitute
product to the mix at a time until the increase in price becomes
profitable. Although the SSNIP test, due to data requirements and
cost, is hard or unnecessary to employ in every case in practice, it still
provides an understanding on the basic reasoning behind the act of
defining markets.

Several commentators are on the view that SSNIP test in its current
form will produce incorrect results and thus is not applicable in
cases involving two-sided markets.”* Three major issues causing this
inapplicability seem to come on top.

First problem identified” is that the current form of the SSNIP
test cannot account for indirect network effects when assessing

% Notice on Relevant Market, para. 17.

94 Filistrucchi, Geradin, van Damme and Affeldt 2014; Fvans and Noel 2008;
FILISTRUCCHI, L., T. J. KLEIN and T. O. MICHIELSEN (2012), “Assessing Unilateral
Merger Effects in a Two-Sided Market: An Application to the Dutch Daily Newspaper
Market”, 8 Journal of Competition Law and Economics 297; VERHAERT, J. (2014), “The
challenges involved with the application of Article 102 TFEU to the new economy:
A Case Study of Google”, 35 European Competition Law Review 265; EVANS, D. S.
(2009), “Two-Sided Market Definition”, http://ssrn.com/abstract=1396751, accessed
08.03.2018; Evans and Schmalensee 2013; KERSTING, C. and S. DWORSCHAK
(2014), “Does Google Hold a Dominant Market Position? — Addressing the (minor)
Significance of High Online User Shares”, http://sstn.com/abstract=2495300, accessed
08.03.2018; Evans and Noel 2005b; EMCH, E. and T. S. THOMPSON (2005),
“Market Definition and Market Power in Payment Card Networks”, https://ideas.repec.
org/p/doj/eagpap/200609.html, accessed 08.03.2018.

% Filistrucchi, Geradin, van Damme and Affeldt 2014; Evans and Noel 2008; Filistrucchi,
Klein and Michielsen 2012; Evans 2009; Kersting and Dworschak 2014; Emch and
Thompson 2005.



Relevant Product Market Definition In Two-Sided Markets Under EU Competition Law |

profitability of a price increase. As explained before the test looks to
find whether there are substitutes available for consumers following
a price increase through an assessment of the profitability of the
hypothetical monopolist. However, the existence of indirect network
effects and revenue generation from two-sides of the market makes
the profitability assessment of two-sided market monopolist different
from that of its one-sided counterpart. In the same respect, application
of the test the way it is conducted in one-sided markets differ too, so
raising the price of one of the sides may result in over-estimation of
the profitability depending on the magnitude of the indirect network
effects.

To better illustrate this, consider a two-sided market where there
are positive indirect network effects working both ways. The firms
will determine a price structure taking into account these effects and
their total marginal cost. Now suppose that in an attempt to define
the market, a set of products are chosen on side A and their price is
raised by 5% while overlooking the economics mentioned above. This
approach will risk the market to be narrowly defined than it is. It may
seem by from one-side a monopolist can raise the price profitability as
no consideration given for feedback effects that will occur. First, as the
demand will fall for the side whose price is increased, this will cause
a fall in demand on the other side. Since the effects are working both
ways, this will lead a further fall in demand on the first side. Depending
on the magnitude of these effects, the hypothetical monopolist can be
in a worse situation after the price increase.

It is easy to figure out the outcome of the indirect negative network
effects on one side: the results will be reversed. The market will be
defined broader than it actually is if the SSNIP test applied to that side
only. The increase on demand on the other side and its positive effect
on the overall profits of the monopolist will be ignored. As a result, the
conclusion of a non-profitable price increase may be reached, followed
by the need to add more products to the mix and thus resulting in an
expansion of the market.

Secondly, as there are two sides and two prices in two-sided markets,
the question, which price should be taken as a starting point, comes
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up.”® The SSNIP test looks for the profitability of the firm after an
increase in price of the product. However, in two-sided markets the
product has two consumer groups and thus two different prices. The
dual pricing makes the SSNIP test in its current form inapplicable.

Finally, the third problem appears in the context of zero-price
markets.” Since the product on one side is given without a monetary
payment, trying to increase the price by 5%-10% would not be
possible. Suggesting a lump sum increase would also be meaningless.
The business model in such markets suggests that the operation of
several zero-price competitors and a change of a non-zero price would
mean the loss of the platform’s entire consumer base. This is due to
the fact that, as mentioned above, in these markets users accustomed
to pay by being subjected to advertisements rather than with money.

2.3. Shortcomings of the Application of Critical Loss Analysis in
Two-Sided Markets

Critical loss analysis, which was presented first by Harrisand Simmons,”®

is commonly used to apply the SSNIP test. Critical loss analysis
calculates the percentage drop in sales that would make a price increase
by a hypothetical monopolist unprofitable. To accomplish this, first
the percentage of sales that will be lost after an X% price increase, the
critical loss, is calculated.” Later, the actual loss that would occur in
the market following the same price increase is obtained.'” If the actual
loss is greater than the critical loss, this would mean the price increase

% Filistrucchi, Geradin, van Damme and Affeldt 2014; Kersting and Dworschak 2014;
Emch and Thompson 2005; ten KATE, A. and G. NIELS (2008), “The Relevant Market:
A Concept Still in Search of a Definition”, 5 journal of Competition Law and Economics
297.

%7 Zingales 2013; Newman 2014; Verhaert 2014; Evans 2011; SALINGER, M. A. and
R. J. LEVINSON (2015), “Economics and the FTC’s Google Investigation”, 46 Review
of Industrial Organization 25.

% HARRIS, B. C. and J. J. SIMMONS (1991), “Focusing Market Definition: How
Much Substitution is Necessary?”, 21 Journal of Reprints of Antitrust Law and Economics
151.

%9 The formula for critical loss is; CL=X/(X+PCM) where PCM is the price-cost margin.
1% The formula for actual loss is; AL=X (¢, _-¢_ ), wheree  ande_ denotesown and

own cross

cross-price elasticity of demand, respectively.
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will not be profitable for the monopolist and so the products under
analysis should be expanded to reach the relevant product market.

Since it is an application of the SSNIP test, the critical loss analysis
also suffers from similar shortcomings if it is used in two-sided markets
without modification.

First of all, price-cost markup is primarily used for the calculation
of critical loss. However, as it was explained, a firm operating in a two-
sided market does not set prices according to the marginal cost on that
side but sets them by considering indirect network effects and total
marginal cost. Thus using markups on each side separately can result
in faulty calculations of critical loss. The extreme case is encountered
in the zero-price markets where there is no price and consequently no
price-cost margin.

Evans and Noel discusses another possible problem occurring as a
result of using single-sided markups without taking into account the

101 The authors show that the actual loss will

indirect network effects.
be overestimated and the markets will be defined broader if the Lerner
Index Formula is used to estimate own-price elasticity of demand
resulting in what they call a “Lerner bias'.'* Because of the indirect
network effects, to sustain the observed mark-up, the actual short-run
elasticity of demand should be smaller than the one calculated using
the Index.'” To put in other words, because with the feedback effects,
a price increase will decrease the demand more in the two-sided case,
the own price elasticity must be lower than of a one-sided case in order

to sustain the same amount of mark-up.

Lastly, similar to the case with the SSNIP test, ignoring the network
effects will also disturb the results of the critical loss analysis. Ignoring
a positive indirect network effect would mean that the actual loss that
is being calculated is lower than it should be. In this case, the opposite
of Lerner Bias will be observed and the market will be defined too

101 Evans and Noel 2008.
12 ibid, p. 677.
103 ibid.
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narrow. Stronger the indirect network effects, stronger the bias will be.'**

Evans and Noel name this fallacy as ‘estimation bias".'”

3. RECOMMENDATIONS

Thus far, the characteristics of two-sided markets and some issues that
did and can arise from disregarding these characteristics in the market
definition process have been discussed. These two parts displayed the
basics of understanding two-sided markets and commonly experienced
shortcomings in market definition process. The aim of this third
part, on the other hand, is to present an introductory and applicable
introduction for practitioners to use when dealing with cases covering
most types of two-sided markets. The part will stick to a similar
structure used in the previous section starting with qualitative analysis
and then moving on to presenting possible solutions to issues regarding
quantitative techniques while benefiting from the case law whenever

possible.

To begin with, when dealing with a market supposedly two-sided,
the starting point of market delineation process should be to question
whether there are indirect network effects in the market. The biggest
issues would rise as a result of ignoring these effects or one-side of the
market by not noticing the interactions between sides. These effects, if
they exist, have to be accounted in the analysis of market definition to
successfully comprehend the competitive effects at work'®. The study
to be conducted should also try to figure out the signs and magnitude
of these effects even though the latter could be hard to achieve without
further quantitative work'?. In this respect, surveys could be employed
to understand the importance attached by the sides to each other.
Only after that the interactions and dynamics of the sector would be
accessible to the practitioner.

1 EVANS, D. S. and M. D. NOEL (2005a), “Analysing Market Definition and Power in
Multi-Sided Platform Markets”, hetp://ssrn.com/abstract=835504, accessed 08.03.2018,
p. 39.

19 Evans and Noel 2008, p. 673.

1% Evans and Schmalensee 2013, p.18.

17 Filistrucchi, Geradin and van Damme 2012, p.11.
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After reaching to a conclusion about the network effects the focus
should shift to roughly identifying the type of the market. Recalling
from part one, according to our definition, two-sided markets can be
grouped into roughly three categories: products which create demand
by matching the two sides; like operating systems; exchanges which
provide a platform for two-sides to make transactions and payment
systems where a transaction is concluded by the use of the platform.
A distinction has also been made between two-sided markets and
advertisement-supported markets for which the indirect network
effects are working in one direction or the magnitude of the consumers’
side is very weak. Conclusions about the market definition and most
importantly the answer to the question whether to define one single
platform market or two interrelated markets will be influenced by this
distinction, discussed below.

3.1. Two-Sided Markets

In this part relevant case law and literature will be critically assessed
to reach some conclusions regarding market definition under the
two-sided market notion presented in part one which excludes
advertisement-supported media.

Starting with the definition of market in exchanges or transaction
mediums, Travelport/Worldspan'® merger decision of the Commission
is a good example to see a proper analysis of two-sided markets. The
parties to the merger are two firms active in the provision of Global
Distribution System (GDS) Services which involves aggregating
content from airlines, hotels, car rental companies, etc (Travel service
providers - TSPs) and providing this to travel agents (TAs). GDS acts
as a technological platform where two sides meet to complete bookings
(transactions). The Commission fully notices the two-sided nature of
the market and the indirect network effects at work by underlining the
fact that if one side is absent the other’s demand for the service will be
zero.'” It then defines the *GDS Platforms’ as a starting product for

1% European Commission (2007), Travelpord/ Worldspan (CASE COMP/M.4523).
19 ijbid, para. 4-6.
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its market definition'"* and continues on to compare the competitive
restraints available from similar two-sided platforms.'" It considers a
new alternative emerging GDS platform and other online exchange
platforms.

The Commission also discusses the possibility of including *direct
links' formed between individual TSPs and TAs. However, a direct
transaction between parties is not a product and thus should not be
taken into consideration while defining the relevant market, a situation
discussed again further below. In fact, while making the suggestion, the
Commission itself also realizes the requirement of a platform for this
service and argues that “direct links' can be a substitute unless a TA
concludes them with multiple TSPs fulfilled over an accompanying

software, orin otherwords: unless they create theirown GDS Platform.'"?

Switching to the Commission’s stance in the payment card systems
market, two time frames can be identified. First period begins with
the Visa International Service Association negative clearance decision''?
where the Commission handles the relevant market as a single
system (platform) market and goes into discussing if other payment
systems such as cheques could be substitutes. It ultimately reaches the

conclusion that *card payment systems market' is the relevant market.'

It goes further on to identify two types of competition which is
similar to inter-brand and intra-brand'® competition notions which

1% Although the Commission acknowledges the two-sided market and the platform, it
continues to refer the two sides of the platform as ‘upstream market' and “downstream
market’ and puts the case like GDS providers offer *different’ products in these markets.
ibid para 11. In our opinion this does not match with the way the market and the
product is identified. It would be faulty to identify different components of the platform
as different products offered to the participants. It would be illogical to think that two-
different sides use the platform in the same way because this would have eradicated the
two-sidedness of the market. There is one market, one product and these two can exist
unless the platform is used by both sides even though by different means.

""" European Commission 2007, para. 6-12.

"2 ibid, para. 9.

5. European Commission (2001), Visa International Service Association, (Case
COMP/29.373).

"4 1bid, para. 42.

5> Inter-brand competition is used to define competition between different brands/
producers of the same product while intra-brand competition is used for competition
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in time becomes the base of diversion for the Commission. According
to the Commission the inter-system competition occurs between

different payments systems''®

to acquire banks (network/upstream
market) and the intra-system competition occurs between banks to

acquireconsumersand merchants (intra-system/downstream market).'"”

The whole approach summarized above is preserved in Visa
International MIF decision, taken one year later in 2002.""8

After 5 years, however, the Commission changes its approach in
MasterCard decision'”. The Commission shifts its primary focus from
inter-system competition where payments systems compete to intra-
system competition where financial institutions compete. It then goes
even further and separates the market into two separate markets at the
intra-system competition level.”® It defines two markets one ‘issuing
market' (or acquiring payment cards) where banks compete for
consumers to make them accept their cards and one ‘acquiring market’
(or acquiring payment card transactions) where banks compete this
time for merchants to convince them to install their terminals.'*!

In the following Visa MIF Case in 2010, the Commission preserves
its new approach.'*

The Commission’s understanding of the market observed in the
abovementioned cases that there are two levels of competition looks like
the right approach to take. In this context the Commission’s objection to

between retailers for a specific brand of a product.

116 This level of market exits in what is called *five-party card scheme" where the financial
institution (issuer) contracting with the consumers may be different from the financial
institution (acquirer) contracting with the merchants. Issuers and acquirers also make
contracts further with another third party; the payment card institution. Thus, there
can be five different parties: consumer, merchant, issuer, acquirer and the payment card
institution such as Visa or Mastercard. The other example is the *three-party scheme
such as the American Express where the issuer, acquirer and payment card institution are
the same firm.

17 European Commission 2001, para. 34.

18 European Commission (2002), Visa International MIF (Case COMP/29.373).

1% European Commission (2009), Mastercard, (Case COMP/34.579), http://ec.europa.
eu/competition/antitrust/cases/dec_docs/34579/34579_1889_2.pdf, accessed 08.03.2018.
120 jbid, para. 279.

121 ibid, para. 307-316.

122 European Commission (2010b), Visa MIF (CASE COMP/39.398).
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the competitive analysis suggested by the parties’ expert in MasterCard
that the analysis should see scheme owners, issuing and acquiring
banks as a unit offering consumers and merchants a system, also seems
relevant.'”® Commission rightly distinguishes that the MasterCard is
not jointly offered to the consumers and banks but it is a platform run
by MasterCard and a ‘vehicle for issuers and acquirers to offer distinct

services to two groups of customers'.'**

On the other hand the practice of splitting the card payments
market into two as in the mentioned decisions is quite contestable.
The Commission defends its stance by referencing its decisions
in advertisement-supported media markets where it defined two
separate markets.'” It has been stated that these markets differ from
two-sided markets because the network effects are flowing from one-
side, implying the product can exist even the advertisement side is
missing, such as advertisement-free Pay TVs. In this case of payment
cards; however, the demands are interlinked and ignoring one side in
market definition may mean ignoring all these effects in the analysis'*.
With this divided market definition it is also impossible to analyze
the competitive constraints brought by three-party systems which do
not require intermediaries like financial institutions such as American

Express.'?’

123 European Commission 2009, para. 260.

124 ibid, para. 261

1% ibid, para. 267.

126 Tt is a fact that the definition of relevant market can depend on the market level under
investigation. Notice on Relevant Market, para. 33. Different card payment systems or other
payment systems might be in competition for capturing banks and financial institutions
because at this point of time it is the most common way of reaching consumers and
merchants. The Commission’s desire to define a market at this level is understandable
because the way of competition at this level differs from the one downstream. It can be
argued that there are no two-sided effects because there is only one type of consumer:
the financial institution. However, it will be wrong to consider the market completely
disconnected from the market downstream. The system operators by its fees and prices
charged to financial institutions affect their price level, the interchange fee, and ultimately
the prices charged to consumers and merchants. See European Commission 2001, para.
35. On the other hand, this is a business model choice; a choice over the model used by
American Express, and can change. It should be recalled from part one that giving much
weight to the analysis of business models in defining markets could be problematic.

127 Filistrucchi, Geradin, van Damme and Affeldt 2014, p. 313.
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Filistrucchi et al. joined by Evans and Noel'?® similarly suggests that
for markets such as card payment systems firms have to be on both
sides of the market as required by the product’s characteristics.'” A
card system, which does not have merchants using it, i.e. a system
producing a card that you cannot shop with it in any shop, is useless.
Same is true with a card system where all the merchants have installed
machines but no bank distributes the card to the consumers. They
suggest that in these markets a single market definition comprising
the two-sides should be defined.'® The proposal also extended to the
exchanges markets where similar to payment systems, the service given
is in fact what enables the transaction to happen.’®' This approach
seems in line with the opinion of the European Court of Justice (ECJ)
put forward in its Groupement des Cartes Bancaires judgement. '** ECJ,
through paragraphs 73-75, stated that the General Court erred in law
by not taking into account the interactions between two sides of a
payment system while conducting its analysis about a restriction

brought by the banks. ¥

Although the main proposal can be supported, the writers
suggestion is that non-intermediary transactions such as cash, PayPal
or direct rental should be taken as substitutes as well as other platforms

brings a contradiction to it.'**

First of all, cash and direct rental should not be considered as
products or services that are supplied by any firm since they are not
‘products’. The relevant market tries to define all the products that are
part of an economic activity. This approach would suggest consumers
doing an activity by themselves such as mowing their lawn is in
competition with the firm supplying a similar service.

128 Evans and Noel 2008.

12 Filistrucchi, Geradin, van Damme and Affeldt 2014, p. 301.

130 ibid, p. 302.

11 jbid.

132 European Court of Justice (2014), Groupement des Cartes Bancaires, Case C-67-13 P.
133 Although the ECJ did not comment directly on the market definition made by the
Commission and upheld by the General Court, it is still a good demonstration of the
possible problems that can be caused by an incomplete market definition and deficient
analysis it may bring.

134 Filistrucchi, Geradin, van Damme and Affeldt 2014, p. 303.
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Even when they are considered as products, there are no indirect
network effects that each side can benefit by “using’ those products.
The consumers have to search through multiple house owners if they
want to increase their chance for a perfect match but they will have
to bear all the transaction cost associated with this process. Thus,
the suggestion would still contradict with the main idea behind the
proposal; that the product or service is unique in itself that it enables
the two sides to benefit from these externalities and so the market

should be defined accordingly.'”

Also the PayPal example does not fit the market. PayPal’s business
model depends on usage of the payment card systems to offer its services.
Thus it is a complementary product which oversees that the transactions
through the web are concluded safely. Same is true with Apple Pay
application which relies on card systems as well. However, in the future
these products can evolve and may decide to move the intermediary
cards out of the platform to conclude transactions by using their own
clearance systems. Bitcoin, which is an electronic peer to peer payment
system, may be one such example. Again, these products or ideas may
not be at a position to be accepted in the relevant market today but
this can change as a result of the evolution of the market ending with
a definition compromising of “all payment systems' whether done by
using card, an application or a virtual network through the web.

So as it has been put forward, the main idea behind the authors’
proposal and the Commission’s approach in Travelport/Worldspan, Visa
International Service Association, and Visa International MIF is that for
the products where each side has to be on board for them to exist, market
definition should include both sides should be supported. However,
the use of the product and the way it internalizes network effects and
generates value should be carefully assessed and only products with
similar ways of internalization should be regarded as substitutes.

Platforms through which no direct transactions are concluded
between parties but are indispensable for two sides to coordinate their

135 Assessed further below, the suggestion may be acceptable in markets such as
advertisement-supported media where the effect is on one side only where the platform
compete with products that show no network effects.
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demands, like operating systems or gaming platforms can be handled
within the same group with exchanges and platforms that conclude
transactions. However, markets such as mentioned are in constant
evolving process and this creates platforms serving multiple sides. For
example Android, a mobile operating system by Google, serves to
handset manufacturers, application developers and consumers.'*¢ All
these actors do not necessarily need to have network effects flowing
from each other. Depending on the case and issues at hand, a two-sided
platform (a video game console) may be in competition with platforms
with more than one side (mobile operating system). It is important to
identify all sides and then choose the ones that are relevant to reach a
starting point for the market definition.'”” Lastly, in the last few years
we see a trend that these platforms are transforming into structures
involving exchanges on themselves thus monitoring and concluding
transactions between the two sides, mostly consumers and developers.
Thus, it can be said that some of these platforms are also getting closer
to the transaction-types.

3.2. Advertisement-Supported Products

In part one, markets which is commonly regarded as two-sided was set
aside: advertisement-supported markets.

As it has been identified in the first section the main problem about
the cases regarding advertisement-supported products is the tendency
to ignore the consumers’ side. In these markets the indirect network
effects usually run from the advertisers’ side and it is rather a business
model than a necessity for the product to exist. Unlike for example a
video game console, the absence of one side, i.e. the advertisers, does
not drop the products’ value for consumers to zero. This is perhaps the
reason behind why the authorities had the luxury to ignore one-side of
the market and define markets focusing on one side.

There are vast numbers of products such as newspapers, magazines,
['Vs, online search engines, video streaming sites, almost all internet

136 Evans and Schmalensee 2013, p .17.
137 ibid, p. 21.
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content providers, etc that use a business model which involves
financing solely by advertisements. The degree of financing through
advertisements is also a business decision, as stressed out in part one. In
today’s world the balance seems to shift to the point where the product
is usually provided for free or at a negative price and revenues are earned
from advertisers. This phenomena provides a little hint to practitioners
such as observing a “zero* price product would mean there is probably
another side where demand is positively influenced by the number of

consumers.

All these products can be regarded as products that seek to gather
as many consumers as they can in order to create a valuable base for
advertisers. Evans names this process as ‘attention competition® in
his work where focusing online advertisement-supported products.'*
He studies usage statistics of web-pages and argues that most online
businesses compete with each other to catch the limited amount of
attention a consumer each day can give.'” The fierce competition is to
capture this limited amount of time.

So it is required to define one relevant market for the side that
products compete for consumers. The question to ask would be how
the consumer divides his/her time between different types of "attention
seekers' and to what degree these are interchangeable. This is also
required in order to be able to assess the competitive effects on the side
of consumers. For example, it is mentioned that sometimes quality
features such as advertisement time, relevancy of search results, quality
of content can factor as the ‘price’ in zero price markets as firms can
adjust these to alter the cost of the platform on that side.* It may also
come as costs by exposing the consumer to give more data with less

138 Evans 2013a.

1% ibid, p.12. Mobile applications also compete for the limited attention time that
consumers have.

14 As the price is zero in monetary terms the demand of the consumer depends on the
utility he gains minus any attention costs he has to incur.
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privacy'*. For example as stated before, a decrease in advertising time

by 10% increases the audience size of a broadcasting network by 25%.4

Any change in consumers demand given to an increase in
advertisement time/frequency or decrease in quality of content, i.e.
an increase in ‘price’, thus can be analyzed by qualitative surveys.'®
Dutch Competition Authority (NMA) conducted a survey of that kind
when it was assessing a merger between flower auction houses which
it regarded as a two-sided market."* It was not a case of a zero-price
market; however the NMA set to assess the importance of quality factors
such as clearing times on sellers’ demand and discussed the implications
extensively in its assessment of market definition.' Similar studies can
be employed to pinpoint the products that consumers may switch in
the case of an increase in advertisement time or reduction in quality of
a free product.

Similarly, advertisers also regard many sources as substitutes to
reach consumers. % Thus a second market should be defined for
the products’ side that reaches advertisers. The authorities are quite
experienced defining this side of the market as put forward by the case
law. For example the Commission accustomed to successfully evaluate
all possible products which advertisers compete for when dealing with
market definition as found in cases previously mentioned.'"

3.3. Supply Substitution

In part two product differentiation and the ability to multi-home are
given as the explanations for why two-sided markets do not tip to a
monopoly and why there can be different platforms competing in a
market.'® These could be important for an analysis conducted under

141 Newman 2014, p. 35.

12 WILBUR, K. C. (2007), “A Two-Sided, Empirical Model of Television Advertising
and Viewing Markets”, http://ssrn.com/abstract=885465, accessed 08.03.2018.

143 Verhaert 2014, p. 269.

144 Filistrucch, Geradin and van Damme 2012, p. 16.

145 ibid.

14 Evans 2013a, p. 3.

7 For an example, see Google/DoubleClick.

148 Evans 2013a, p. 15.
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the supply-substitution heading though it is rarely used.'” Especially
in internet based-businesses switching or starting a similar platform
can be relatively less costly. The ability of multi-homing in two-sides
thus can affect the viability of this supply-side substitution effect and
subsequently should not be left out of consideration.

3.4. Modifications on SSNIP Test and Critical Loss Analysis

An alternative SSNIP test in two-sided markets is discussed by Emch
and Thompson in the context of payment card market.”® The work
dealt mainly with the question of which price should be taken on the
test’s application and suggested that the price would be the sum of two

prices charged by the company to the each side of the market.”!

However, the market and the way it is presented has received
criticism, especially from the Commission who found the work “too
simplistic’."* 'The Commission criticizes that the paper deals with
five-party card systems like they are three-party systems ignoring the
banks that operate between card schemes and consumers."® Given
that most payment systems are now operating through financial
institutions, Commission may have a right to dismiss the request by
the parties to conduct a SSNIP test based on this work in its Mastercard
decision. Besides, the Commission seems to be in favor of avoiding the

application of SSNIP test in this market."*

However, applying the SSNIP test on the sum of charges seem to
be the right way given that total price level and the way it is structured
among sides are critical for a two-sided firm rather than a price charged
on one side. Applying SSNIP test to the prices on each side separately

9 ELIZADE, ]. (2012), “A theoretical approach to market definition analysis”, 34
European European Journal of Law and Economics 449, p. 450.

1% Emch and Thompson 2005.

1 ibid.

12 European Commission 2009, para. 276.

153 ibid, para. 276.

154 ibid, para. 286-287.
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will produce a similar mistake identified above, overlooking three-sided
platforms like American Express who charge a price only on one—side."

Alexandrov et al. also supports this view in a different way in their
work where they propose a two-sided market model for exchanges and
matchmakers."” They suggest that the SSNIP test should be applied
to the bid-ask spread in the case of exchanges and sum of two prices in

the case of matchmakers similar to the case in payment card systems."”’

Filistruchhi contends that although the main reasoning behind is
true for all two-sided markets, he argues for a non-transaction platform
such as advertisement-supported media one should increase price on
one side then on the other."® He suggests that after the price increase,
the hypothetical monopoly should be allowed to adjust price structure
since the firms in a two-sided market would do so in order to extract

the maximum gain from network effects.'’

Recalling from part one, a problem identified was the issue regarding
using one-sided Lerner Indexes in two-sided markets. Several attempts
have been made to provide alternative formulas in this respect. Rochet
and Tirole considers pricing models in markets similar to credit
card networks and comes up with Lerner Indexes for these markets
again considering the price as the sum of two prices charged to each
side.'® Armstrong conducts a similar work in a market where only
one platform operates.'®! Finally, Weyl derives a general two-sided

15> HESSE, R. B. and J. H. SOVEN (2005), “Defining Relevant Product Markets in
Electronic Payment Network Antitrust Cases”, 73 Antitrust Law Journal 709, p. 729. The
authors are also supporting that the SSNIP test should be applied to the summation of
prices, see p. 728.

1¢ Alexandrov, Deltas and Spulber 2011.

17 ibid, p. 807.

158 FILISTRUCCHI, L. (2008), “A SSNIP test for two-sided markets: The Case of
Media” http://sstn.com/abstract=1287442, accessed 08.03.2018, p. 11.

19 ibid, p. 1.

1% Rochet and Tirole 2002, p. 11.

1 ARMSTRONG, M. (2002), “Competition in Two-Sided Markets”, https://ideas.
repec.org/p/wpa/wuwpio/0505009.html, accessed 08.03.2018, p. 6.
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Lerner Index by developing the suggested two models which are only
applicable in certain two-sided markets.'¢*

It is shown that critical loss analysis also suffers similar problems
like the SSNIP test. Regarding this issue, Evans and Noel extends the
one-sided critical loss and actual loss formulas for two-sided markets.'®?
The work also covers advertisement supported markets as well as ways

to detect the bias that may occur if one-sided formulas are used.'**

The results of the works supplied above can be summarized as follows.
Although criticized by the Commission, Emch and Thompson’s model,
which is highly acclaimed in literature and also compatible with our
proposal brought for the market definition in payment systems, can be
set as the starting point for the SSNIP test in payment card markets.
For exchanges and matchmakers, proposal to use the bid-ask spread in
the case of exchanges and sum of two prices in the case of matchmakers
as the price can be employed as suggested by Alexandrov et al.'® By
putting the price level to its core, this suggestion also goes hand in hand
with the market definition compromising both sides. Finally the work
done by Evans and Noel is suitable to use in advertisement-supported
media which requires definition of two markets one for advertisers’
side and one for consumers.'® When the product is given for free,
for the consumers’ side change in exposure time to advertisements,
frequency of advertisements or quality can be used in place of change
in price with the help of questionnaires as suggested.

On the other hand, the SSNIP test (or the critical loss analysis) may
not be always applied by the competition authorities because of the data
requirements and resulting costs associated with it. Even though there
are derived SSNIP tests or critical loss analysis for two-sided markets,
the application of these is even more demanding than the one-sided

122 WEYL, E. G. (2010), “A Price Theory of Multi-Sided Platforms”, 100 American
Economic Review 1642.

163 Evans and Noel 2005.

164 ibid.

16 Alexandrov, Deltas and Spulber 2011.

166 Evans and Noel 2005.
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forms because the matrixes for network effects need to be constructed
on top of the ones for own and cross-price demand functions.®”

However, this does not mean SSNIP test should be ignored at all.
The formulas derived, even when they are not applied econometrically,
still would be very valuable for the practitioners. Sometimes it would
be equally beneficial to ask the question theoretically to see what
will be the customers’ reaction to a price increase to get an overall
understanding about the market and shape a loose market definition.
These formulas help to visualize these questions and to understand
the interactions. Being able to identify correctly the competitive
constraints in the market and setting the stage as right as possible will
always be the vital part. OFT with a similar mindset decided to use the
conceptual framework provided by the SSNIP test rather than directly
applying it in its BSkyB/ITV decision.'®®

Finally, if the existence and magnitude of indirect network effects
has been established, one-sided formulas can be used to get a projection
about whether the issue at hand would create a problem or not. For
example let us assume that there is a merger application in a two-
sided market. As stated in part one using one-sided formulas will give
a narrower market definition under positive indirect network effects.
These could be used to assess whether the merger would impede effective
competition or not. If it does not, it would also mean that there will
not be a problem under the much wider, correct market definition.
Similar approaches can be employed for other cases depending on the
sign and magnitude of network effects identified.

197 Filistrucchi 2008, p.1.

1% Competition Commission (2007), “Acquisition By British Sky Broadcasting Group
Plc Of 17.9 Per Cent Of The Shares In Itv Plc”, http://webarchive.nationalarchives.
gov.uk/20140402141250/http://www.competition-commission.org.uk/assets/
competitioncommission/docs/pdf/non-inquiry/rep_pub/reports/2007/fulltext/535.pdf,

accessed 09.03.2018, p. 3. 125



126

/ Rekabet Dergisi

CONCLUSION

Market delineation process and market definition is the core of all
competition cases, helping practitioners set the stage by narrowing
down the analysis on a set of products and economic interactions.
The task has to be done in precision because boundaries of the market
define the area where the competitive effects are assessed.

Products in two-sided markets may pose a threat to the integrity of
this process if unique characteristics of these markets such as interlinked
demands and price-cost interactions are left unconsidered.

As a rule of thumb, existing modes of analysis shall not be applied to
two-sided markets without carefully assessing whether the underlying
assumptions are applicable. Otherwise, one-sided approach could
exclude one side of the market out of consideration, a common issue
mostly encountered in cases with advertisement-supported media,
leaving the assessment short of analysis of competitive effects of one
side or the effects that one side has over the demand of the other side.

Furthermore, in the models obtained from one-sided market
experience, marginal cost acts as the basis for price setting mechanism.
The competitive assessments are also heavily based on this and
practitioners tend to measure competitive effects by observing changes
in price. However, because of the presence of joint costs and indirect
network effects, the prices lose its strong link to marginal cost in cases
involving two-sided markets. This principle affects the assumptions of
main models of analysis and should be recognized while analyzing a
two-sided product. The unique price setting mechanism of two-sided
markets can also produce skewed price structures where in some cases
one party ends up paying a zero or negative price. Under such cases the
assessment of competitive effects shall not ignore the side not paying a
monetary price but rather focus on features such as quality or exposure
to advertisement in order to capture any anti-competitive effects.

Quantitative techniques such as SSNIP test and critical loss analysis
used in market definition are also affected as a result of the demand
interactions and the responses of the two sides to price changes.
Depending on the sign and magnitude indirect network effects, these
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test may end up defining markets too broadly or too narrowly if not
modified to fit the two-sided dynamics.

In order to avoid listed pitfalls, authorities shall be ready to fully
identify the sign and magnitude of indirect network effects when they
exist. The practice will open the way to understand the interactions
between sides and the pricing mechanism at work. Later on, for two-
sided products, identified as products where to exist two sides must
interact and there should be indirect network effects, the relevant
market should be defined to include both sides of the market. Even
though there may be products available to one of the sides, breaking the
market into two may cloud the competitive effects analysis. In markets
of advertisement-supported products, on the other hand, two separate
markets need to be defined: the advertisers’ side and the consumers’
side. The authorities are well experienced defining advertisers’ side,
a practice which shall question the competitive pressures brought
by different advertisers as well as different forms of advertising. The
consumers side of the market also should be defined in every case
whether the product is paid for or not. Only then, the picture will be
complete.
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In the bibliography: HAMMOND, S.D. (2006), “The U.S.
Model of Negotiated Plea Agreements: A Good Deal With Benefits
For All”, OECD Competition Committee Working Party No.3, Paris,
France, http://www.usdoj.gov/atr/public/speeches/219332.pdf,

Date Accessed: 08.01.2009.
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h) For Thesis:

For the first reference in the text: KAYIHAN, L. (1999), An Analysis
of Vertical Restraints and Green Paper Implications, Unpublished
Graduate Thesis, Katholike Universiteit Leuven, Leuven, p-12.

For other references: Kayithan 1999, p.15.

In the bibliography: KAYIHAN, L. (1999), An Analysis of Vertical
Restraints and Green Paper Implications, Unpublished Graduate Thesis,
Katholike Universiteit Leuven, Leuven.
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