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Cartel Settlements: General... Rekabet Dergisi 2013, 14(2): 3-42

CARTEL SETTLEMENTS: GENERAL FEATURES, RECENT
DEVELOPMENTS IN THE EUROPEAN COMMISSION’S
PRACTICES AND IMPLICATIONS FOR TURKEY

UZLASMA PROGRAMLARI: GENEL UNSURLARI, AB REKABET
HUKUKUNDAKI GUNCEL GELISMELER VE
TURKIYE ICIN CIKARIMLAR

Esin AYGUN*
Abstract

This paper aims to explain the benefits, drawbacks and main features of the
settlement programs. The conditions for successful application are explained
as well. In this context, the practical implementation of settlements will be
examined in the light of the EU practices. The assessment of recent decisions will
help to see whether stated aims of settlements are achieved or not in practice.
These inferences will be helpful to analyze Turkey practices. Although there is
settlement option in Turkey under leniency program, the process is complex and
the awareness is low. The limited implementation regarding to reduction proves
this. Thus, a clear regulation on settlement may help to reduce negative effects.
While designing it, general principals of settlements and EU practices should be
examined carefully.

Keywords: Settlement, Leniency, Cartel, EU Law, Leniency Regulation

Oz

Bu ¢alisma, uzlagma programlarinin faydalarini ve genel ozelliklerini basaril bir
uygulamanin on kosullart ile birlikte agiklamay: amaglamaktadir. Bu kapsamda
uzlasmaprogramlarmin unsurlariincelendikten sonra, bu ozelliklerinuygulamaya
ne sekilde yansidigi AB rekabet hukukundaki giincel gelismeler 1518inda
tartisilacaktir. Komisyon tarafindan alinan son kararlar uzlagma ile beklenen

amaglara ulasilip ulasiimadigimin analizine yardimct olacaktir. Calisma, bu
ctkarimlardan hareketle Tiirk rekabet hukukunda uzlasmanin nasil uygulandigini

* Competition Expert, Turkish Competition Authority. All views expressed here are strictly personal. This
paper stands on the dissertation written at University of East Anglia, LLM in Competition Law programme
(2011-2012) and the author would like to thank to Andreas Stephan for his invaluable contributions and the
respected referees for their comments on the earlier version of this article.
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degerlendirmeyi hedeflemektedir. Bu degerlendirme, Tiirkiye’de uzlasmanin
pismanlik programu altinda bir secenek olarak var oldugunu zira ihlali kabul
eden ve yonetmelikte istenen temel bilgileri saglayarak isbirligi yiikiimliiliiklerini
verine getiren tesebbiislerin indirimden yararlanma seceneginin oldugunu;
ancak halihazirda siirecin karmagsik oldugunu ve siirece iliskin farkindaligin
zayif oldugunu ortaya koymaktadir. Pismanlik Programinin kabuliinden bu
yvana ulasilan indirime iliskin kisitl uygulama bu tespiti dogrulamaktadir. Bu
nedenle uzlasmaya yonelik agik diizenlemelerin varligi uygulamada karsilagilan
sorunlart ortadan kaldirabilecektir.

Anahtar Kelimeler: Uzlasma, Pismanlik, Kartel, AB Uygulamalari, Pismanlik
Yonetmeligi

INTRODUCTION

By raising prices and restricting supply, cartels result in limited products with
high costs and in that way they harm consumers. That is why they are accepted as
“the most egregious violations of competition law”.! In this context, competition
authorities around the world adopt several policies for an efficient fight against
cartels. Apart from severe sanctions, they try to create incentives for cooperation.

Leniency programs are widely-used mechanisms for rewarding cartel
participants in exchange for admission of liability and reporting the cartel conduct
to competition authorities.> Competition authorities may also adopt additional
policies to speed up their enforcement and make their enforcement more efficient.

Settlements are attractive options for competition authorities as they make
it possible to resolve investigations at an earlier stage than ordinary procedures
and thus help to save resources. Cartel participants may also benefit from
settlements as they save resources and obtain fine reductions. However, there are
disadvantages for both parties as well. Thus, the design of settlement is crucial
for its success.

The attractiveness of settlement made it an option at the European
Commission (the Commission) level in 2008. However, we had to wait two years
for application of the settlements. The Commission adopted six cases until now
and it seems that settlement will be an important element of the Commission’s
fight against cartel.

In this sense, this paper will examine the general features, the possible
strengths and weaknesses of settlements with the preconditions for successful

' OECD (1998), “Recommendation of the Council Concerning Effective Action against Hard Core Cartels”

C(98)35/FINAL, http://acts.oecd.org/Instruments/ShowInstrumentView.aspx ?InstrumentID=193&Instrument
PID=189&Lang=en&Book=False, Date Accessed: 25.08.1012.
2 See below “Settlements and Leniency”.
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implementation. Afterwards, the Commission’s settlement procedure and
decision practice will be evaluated in the light of the criticisms that were first
raised at the time of the adoption. The analysis of the Commission will help
to see whether settlements may be successful in achieving their stated aims in
practice. These inferences will prepare a discussion base for Turkey practices.
After explaining the current situation in Turkey, this paper will seek to explore
the problems of the present implementation and try to envisage how an efficient
mechanism may be devised for Turkish competition law. Finally, there will be a
short conclusion part.

1. CARTEL SETTLEMENTS: KEY ELEMENTS
1.1. The Concept of ‘““Settlement”

As fighting against cartels is getting harder, adoption of efficient enforcement
systems becomes more important. In this regard, many of the competition
authorities around the world have adopted different mechanisms to make their
struggle more effective. Among these, settlement mechanisms have many
important features that make them attractive from the point of competition
authorities.

The concept of settlement may be explained in comparison with the “normal-
fully adversarial disposal” of cases. Settlement indicates resolving a case by
competition authority via a specific procedure/policy. Under this process, some
benefit is conferred to the participants in return for admission or not denying of
the illegal behavior and/or offer or acceptance of remedies.’

Settlements are accepted as a “win-win” anti-cartel enforcement tool which
provides different benefits to settling parties.* In this sense, settlements are
especially suitable for cartel cases since cartels are difficult to detect and obtaining
evidence to prove the infringement is difficult. If cartel conduct is detected, in
most cases, there is no need to do any further analysis. Besides, the fines imposed
on undertakings will be at the highest end of the scale. Within this framework,
settlements also become an option for cartel participants to reduce their risks.?

3 WILS, W.P.J. (2008), “The Use of Settlements in Public Antitrust Enforcement”, 13™ Annual EU Competition
Law and Policy Workshop (EUI, 6-7 June 2008), http://papers.ssrn.com/sol3/papers.cfm?abstract id=1135627,
Date Accessed: 25.08.2012, p.2-4.

International Competition Network (2008a), “Cartel Settlements”, Report to the ICN Annual Conference,
April 2008, http://www.internationalcompetitionnetwork.org/uploads/library/doc347.pdf, Date Accessed:
25.08.2012, p.2.

4 International Competition Network (2008a), “Cartel Settlements”, Report to the ICN Annual Conference,
April 2008, http://www.internationalcompetitionnetwork.org/uploads/library/doc347.pdf, Date Accessed:
25.08.2012, p.2.

> LASSERRE, B. and F. ZIVY (2010), “A Principled Approach to Settlements: A Few Open Issues”, Claus-
Dieter Ehlermann and Mel Marquis (eds), in European Competition Law Annual 2008: Antitrust Settlements
under EC Competition Law, p.149.
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1.1.1. Types of Cartel Settlements

The type of settlement system depends on different factors including the type
of enforcement regime, possible penalties and legal and constitutional system.®
As generally known, cartel enforcement regimes may be criminal, civil,
administrative.” In this context, countries with different enforcement systems have
adopted different types of settlements in cartel cases. For instance, Canada, Israel
and the United States (US) prosecute cartel behaviours as criminal violations. In
these systems, cartel charges may be resolved by entering into plea agreements.
In each jurisdiction, pleas are subject to court approval and a court imposes the
defendant’s sentence. The Commission, on the other hand, has an administrative
enforcement regime® Within this scope, in the US, the settlements take the form
of “plea bargaining” and aim to receive cooperation, speed up investigations
and resolve cases quickly. It requires substantial and continuing cooperation and
the defendant waives the right to appeal. The Commission’s settlement system
is, on the other hand, mainly parallel to its ordinary investigative process but
it provides opportunity of a settlement reduction in return for cooperation. The
cooperation is based on waiving of certain procedural rights with no need for
substantial assistance that was sought under US plea bargaining.” Parties may
still appeal against the decision.'” France also has an administrative system and a
cartel settlement allows parties to negotiate a fine reduction but it is not possible
for parties to negotiate on the infringement itself. In Australia, where cartels are
civil violations, cartel settlements are reached during the litigation process under
the general settlement procedures regulated by the Australian legal system.'!

1.1.2. Key Elements of Cartel Settlements

There are basic elements that can be identified by looking at the jurisdictions
which have cartel settlements. When we look at key substantive elements of
cartel settlements, we see that a cartel settlement -at minimum- describes the
relevant cartel conduct. However, as stated above, there are differences among
jurisdictions in terms of whether a settling party must accept liability and/
or accept the factual basis of the infringement. Secondly, during settlement
discussions, cartel participants would like to learn the level of sanctions that

¢ Cartel Settlements 2008, p.2-3.

7 Some countries have “hybrid” regimes where cartel is an administrative infringement as well as a criminal
offence. See Cartel Settlement 2008, p.5.

8 Cartel Settlements 2008, p.4-5.

° O’BRIEN, A. (2008), “Cartel Settlements in the US and EU: Similarities, Differences & Remaining Ques-
tions”, 13" Annual EU Competition Workshop, http://www justice.gov/atr/public/speeches/235598.pdf, Date
Accessed: 25.08.2012, p.7.

10 “Antitrust: Commission Adopts First Cartel Settlement Decision-Questions and Answers” (2010),
MEMO/10/201, http://europa.eu/rapid/press-release MEMO-10-201 en.htm Date Accessed:
15.02.2013.

! Cartel Settlements 2008, p.4-5.
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will be applied to them. The amount may be decided between parties or agreed/
recommended amount may be subject to approval of a court. Finally, cooperation
and government’s agreement for not to bring further charges are accepted as key
substantive elements in some jurisdictions.!?

There are also key procedural elements that can be identified. Settlement
policies usually address how and when settlement discussion will be initiated.
Procedural safeguards and rights of defense are also considered. Confidentiality
of settlement agreements and the information provided is also an important issue
that all jurisdictions consider. Jurisdictions also try to regulate the conditions for
withdrawal from a cartel settlement or violation of settlement agreements.'?

1.1.3. Successful Implementation of Cartel Settlements

It is understood that although it has different forms, cartel settlement is a crucial
cartel enforcement tool with some of its common features to all jurisdictions.
However, the successful implementation of settlement systems depends on many
factors. First of all, there must be a fear of detection and prosecution. Additionally,
cartel participants should be sure that there are adequate procedural safeguards
in the process. Transparency and the related principles such as predictability
and certainty are essential for an effective settlement system.'* Being aware of
the rewards for co-operation and the risks of failing to reach a settlement and
the procedures that competition authority will follow will create incentives for
settlement. Publishing guidelines and public speeches can help to achieve these
goals. On the contrary, uncertainty and information asymmetries may hamper
the process."” Thus, they may be successful when they are well-designed, when
there are clear policies regarding their implementation and when they are handled
carefully.'®

Looking closely at its advantages and disadvantages, we may be able to
understand specific characteristics of this type of enforcement tool.

1.2. Benefits and Drawbacks of the Settlements

Many competition authorities are adopting settlement mechanisms as they
accelerate cartel investigations and save resources. But they can also raise
concerns with regards to reduced deterrent effects, diminished role of courts,
weakened defense rights!” and unjust outcomes. '8

12 Cartel Settlements 2008, p.20-23.

13 Cartel Settlements 2008, p.26-32.

14 Cartel Settlements 2008, p.8-9.

15 OECD (2008a), “Plea Bargaining and Settlement of Cartel Cases”, Policy Brief, http://www.oecd.org/datao-
ecd/56/43/41255395.pdf, Date Accessed: 26.08.2012, p.2-3.

16 Lasserre and Zivy 2010, p.152-153.

7 OECD 2008a, p.1.

8 STEPHAN, A. (2009), “The Direct Settlement of EC Cartel Cases”, http://ec.europa.eu/competition/cartels/

7
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1.2.1. Benefits
1.2.1.1. Saving of Time and Resources

It is generally accepted that when there is a settlement between cartel participants
and competition authorities, the resources and time that would have been used for
the investigation of the case are saved. These freed resources could be allocated to
resolving of other cases. Settlements, especially applied with leniency programs,
are efficient means for ending cartel investigations. Solving cases efficiently
and using resources for other cases help to achieve most preferred outcome for
enforcement: deterrence.!” A settlement may also help to get earlier results. It is
acknowledged that if the time gap between infringement and decision is short, it
may increase sanction’s deterrent effects.?

Saving time and money is also important from the cartel participant’s point
of view. Encouraging an optimal allocation of resources also may be beneficial
for society.?! Finally, as settled parties are less inclined to appeal the decision, the
legal costs are expected to be diminished.?

1.2.1.2. Cooperation

In some jurisdictions, settlements are used to gather evidence. In these systems
cooperation of the cartel participant makes the investigation process faster and
helps the authority with the quick resolution of the case. Cooperating cartel
participants may provide competition authorities with key evidence. However,
there are other jurisdictions where settlement discussions start after the authority
completes some part of its investigations. In these systems settlements are not seen
as a tool to gather evidence but simplify procedure.” In the US, early cooperation
of the cartel participants creates incentives for other undertakings to cooperate.
This cooperation may provide benefits to cooperating firms such as obtaining fine
reductions and avoiding long sentences.”* The Commission, on the other hand
stresses that the settlement procedure is designed for procedural efficiencies.?

legislation/cartels settlements/astephan.pdf, Date Accessed: 25.08.2012, p.24.

1 Cartel Settlements 2008, p.10.

2 Wils 2008, p.12.

2l OECD 2008a, p.2.

22 ASCIONE, A. and M. MOTTA (2008), “Settlements in Cartel Cases”, 13" Annual EU Competition Law
and Policy Workshop (EUI, 6-7 June 2008), http://www.eui.eu/Documents/RSCAS/Research/Competition/
Motta-Ascione-2008.pdf, Date Accessed: 25.08.2012, p.6.

# Cartel Settlements 2008, p.10.

% HAMMOND, S.D. (2006), “The US Model of Negotiated Plea Agreements: A Good Deal with Benefits
for All”, OECD Competition Committee Working Party No.3, http://www.justice.gov/atr/public/speech-
€s/219332.pdf, Date Accessed: 25.08.2012, p.20-21; see below “Settlement and Leniency”.

» MEMO/10/201
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1.2.1.3. Finality and Certainty

Settlements provide the chance to finalize the investigation process which
can be recognized as favorable from both government and cartel participants’
perspectives. If settlements are based on a waiver of appeal, they provide ultimate
finality for both parties. In these situations, both parties may take the advantage of
reduced legal costs. Settlements may also provide certainty with respect to type
of penalty or sentence that will be imposed.”® Besides, settlements give cartel
participants a sense of being involved in the resolution of the case and of being
eligible to influence the final outcome.”’

In this connection, settlements may result in benefits for both parties as
well as society. However, there are number of hurdles that should be taken into
account while designing a settlement procedure. Next part is dedicated to explain
main problems that may arise while utilizing settlements.

1.2.2. Drawbacks

One of the most significant potential costs of settlements is that they are likely to
result in lower fines. There may be challenges in terms of deterrence especially
in antitrust regimes where fines are the only sanctions. In these regimes, high
fines are required for deterring cartel conducts. They also secure the successful
implementation of leniency programs. Apart from this, authorities may be
assessed on the basis of the number of the cases they conclude. Hence there may
be a pressure on the competition authority to conclude cases quickly. Together
with lower fines, there may be negative effects on deterrence.?® However, if the
resources saved due to the settlement could be directed to resolving other cases,
settlements would not necessarily diminish deterrence.?

There are other disadvantages as well. For example, settlements may also
be accepted as “unfavorably” among the public and perceived as bargaining the
justice.® It is assumed that sanctions become a matter of bargains and offenders
are rewarded when they accept their offences.?!

Another drawback of the settlements is that they make investigations shorter
and there may be more reliance on information gathered via leniency. Shorter
investigations make it more difficult to check the reliability of this information.
Additionally, some firms may settle due to the pressure exerted by the competition

% Cartel Settlements 2008, p.16.

27 OECD 2008a, p.2.

% Stephan 2009, p.24, 27, 29

» For formalization of the trade off see Ascione and Motta 2008, p.6-7.
3 Cartel Settlements 2008, p.17

3'OECD 2008a, p.5
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authority or simply they do not want to take risks.*> Imposing severe sanctions
on the grounds of weak evidence, together with incentives created under leniency
and settlement programs may result in firms’ admission of liability even in cases
where they are not sure whether they conducted any illegal action. These kinds of
settlements may distort the deterrence and legitimacy of competition law.*

In this context, weakened rights of defense are also arguable. Settlements
may weaken the rights of defendants in terms of the presumption of innocence
and the right against self-incrimination. But there are other arguments such
that cartel participants are advocated by experienced representatives. They can
decide what is best for them and rely on information they have. Besides, it is
not different from leniency as it is also based on rewarding the cooperation as a
fine discount. On the other hand, it should also be noted that in jurisdictions with
administrative enforcement regimes, waiving of the right of appeal would mean
having no control over the enforcement. Thus, it is suggested that it should be
approached differently from other procedural rights.** Existence of clear rules or
guidelines, guarantee of access to file or giving enough time to parties may help
to reduce negative effects on rights of defense.®

Apart from this, settlements may result in lesser publicity than the regular
process and they may not be considered precedent in subsequent cases.’® As
explained below, there are other problems that settlements may cause in terms of
leniency programs and private enforcement.

1.3. Settlements and Leniency

There are strong relations between settlements and leniency programs in some
jurisdictions. It is known that cartels involve many parties and may be detected
effectively with the help of information provided by cartel members. Leniency
policies are adopted for finding out and destabilizing cartels and gathering
evidence by means of cartel members’ cooperation. Leniency programs provide
incentives to guarantee this cooperation.’’

Settlements may also be beneficial instruments for jurisdictions with strong
enforcement records against cartels. These jurisdictions have successful leniency
programs that facilitate detection of cartels. Accordingly, the rate of detection

3 Stephan 2009, p.2,32,38.

3STEPHAN, A. (2010a), “OFT dairy price-fixing case leaves sour taste for cooperating parties in settlements”,
E.C.L.R., No:31(11), p.2, 5. See below “Turkey Practices”.

3#* OECD (2008a), p.5-6.

3 Wils 2008, p.20-21.

% Cartel Settlements 2008, p.18.

3 MEHTA, K. and M.L.T CENTELLA (2008), “EU Settlement Procedure: Public Enforcement Policy
Perspective”, 13" Annual EU Competition Law and Policy Workshop (EUI, 6-7 June 2008), http://www.eui.eu/
Documents/RSCAS/Research/Competition/Mehta-TiernoCentella-2008.pdf, Date Accessed: 25.08.2012, p.15.
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and the number of the cases to resolve may be high. However, as the competition
authorities have scarce resources, early resolution of cartel cases becomes more
important. *® Settlements may also be important for cartel participants who did not
take the advantage of full immunity.*

In practice, jurisdictions have adopted different approaches regarding the
relationship between leniency and settlements: while some practices including
the US consider leniency and settlement as integrated elements in a cartel
investigation; other jurisdictions accept leniency and settlement policies as two
distinct instruments of their cartel policies. In the first system, the two policies are
applied in an integrated approach and the authority offers the settlement option
with a reduced sentence to motivate cooperation, disclosure of evidence, the
admission of liability, and a waiver of certain procedural rights.** On the other
hand in the second, a successful leniency application is rewarded for providing
information that makes it possible to open an investigation of a cartel conduct
while settlements may be motivated by bringing efficiencies to end the procedure,
rewarding cartel participants who admit liability and/or agree not to challenge the
claims.* In this regard, leniency can be described as helping the authority to build
its case whereas settlement forms part of an attempt to speed up the process.
In both systems the cooperation of the parties is rewarded by the competition
authority. Thus, leniency and settlement processes may be accepted different
but related anti-cartel enforcement tools. When these mechanisms are used
together, usually, the window for leniency applications closes before the window
for settlement discussions opens. Besides, collaboration under both policies may
lead to cumulative reductions in fines.*

Within this perspective, the relation between leniency and settlement is
more delicate in jurisdictions where settlement mechanisms are in force without
replacing leniency programs. If the settlement incentives are too high, cartel
participants may choose to be under the scope of settlement mechanism and
settlements may have negative effects on the leniency. On the other hand, if the
incentives are not so high undertakings do not accept to settle. Especially, if the

3 ICN (2008b), “Setting of Fines for Cartels in ICN Jurisdictions”, Report to the 7" ICN annual Conference,
http://www.internationalcompetitionnetwork.org/uploads/library/doc351.pdf39, Date Accessed: 25.08.2012,
p-39.

¥GAMBLE, R. (2011), “Speaking (formally) with the enemy — cartel settlements evolve”, E.C.L.R, No: 32(9),
p- 2.

40 OECD (2008b), “Experience with Direct Settlements in Cartel Cases”, Policy Roundtables, http:/www.oecd.
org/competition/cartelsandanti-competitiveagreements/44178372.pdf, Date Accessed: 26.08.2011, p.9.

41 Gamble 2011, p.2.

“2 HOLMES, S. and P. GIRARDET (2011), “Settling Cartel Cases: Recent Developments in Europe”, in Global
Legal Group: International Comparative Legal Guide to Cartels and Leniency 2011, http://www.iclg.co.uk/
practice-areas/cartels-and-leniency/cartels-and-leniency-2012/1-settling-cartel-cases-recent-developments-in-
europe, general chapters-1(3).
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maximum cartel penalty is not at a high level, guaranteeing attractive settlement
discounts apart from leniency reductions may be difficult. It is argued that these
concerns may be addressed by increasing penalties, rather than trying to revise
leniency programs or annulling the settlement systems. Non-monetary incentives
can also be used to encourage settlements.* In addition, settlement and leniency
discounts may be applied cumulatively for ensuring that cartel participants have
the incentive to apply both programs.*

1.4. Settlements and Private Enforcement

As Holmes and Girardet explains, “the main focus of private enforcement is that
harmed consumers may get redress for any damage suffered due to competition
law infringement by suing those parties guilty of an infringement.” For suing
parties successfully, consumers need evidence of infringement and to show
the harm. They can rely on investigation reports or decisions to demonstrate
infringements.*

In this sense, undertakings assess the effects of settlements on private actions
while deciding to enter settlement discussions. We can refer to two different
effects: Settlements may make private actions more likely and speed them up
as firms may be exposed to private litigation due to the settlement decision.*
However, although competition authorities support the private actions, they may
not reveal much information about the infringement in settled cases so as not to
undermine settlement mechanism. As less information is made public, proving
the scope of the liability may be more difficult after the settlement decision.
Besides, shorter investigations may also effect private enforcements negatively.*’
However, it should be also noted that settlements may result in efficient usage
of resources and these resources can be used in detection of more infringements.
Thus, competition authorities may adopt more decisions which have positive
effects on private actions. In this context, public and private enforcement can be
accepted as complementary.*®

4 Cartel Settlements 2008, p.7-8. Non-monetary incentives may be “limiting the scope of the charged conduct,
securing more favorable treatment for culpable executives where individual liability is possible, and the
possibility of immigration relief for cooperating foreign cartel participants”, see Cartel Settlements. p.13.

“ OECD 2008a, p.4.

4 HOLMES, S. and P. GIRARDET (2009), “Settling Cartel Cases: Recent Developments in Europe”, in Global
Legal Group: The International Comparative Legal Guide to Cartels and Leniency 2009, p.6.

4 Ascione and Motta 2008, p.8.

47 Stephan 2009, p.37.

“ DEKEYSER, K., R. BECKER and D. CALISTI (2010), “Impact of public enforcement on antitrust damages
actions: Some Likely Effects of Settlements and Commitments on Private Actions for Damages”, Claus-Dieter
Ehlermann and Mel Marquis (eds), in European Competition Law Annual 2008: Antitrust Settlements under EC
Competition Law, p. 684, 686.
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Overall, it can be said that settlements have many benefits not only for
enforcers but for the parties as well. However, the main challenge for authorities
is striking a balance between creating motivation for cooperation and ensuring
that penalties are kept at deterrent level.*” “Settlement rewards” may cause
enforcement losses and settlements will be demandable only if such losses are
outweighed by the enforcement gains resulting from the resolution speed of cases.
Leaving the use of settlements to authority’s discretion, building a reputation for
strong enforcement, settling cases after understanding the scope and gravity of
the infringement and evaluating the settlement process periodically may help to
guarantee that the enforcement outweighs the enforcement losses.*

Competition authorities should design their policies in the light of these
principles. However, in practice designing and implementing these policies
may not be easy. Looking at one of the leading jurisdictions —the Commission’s
practices— will help to understand possible difficulties arising from the
implementation. Thus, the next part is dedicated to analyze the Commission’s
practices. This analysis will help as to evaluate to what degree settlements are
successful in achieving their stated aims in practice and what factors should be
taken into account for a successful implementation.

2. EU SETTLEMENT
2.1. Overview

As explained in the first part, specific instruments are needed for anti-cartel
enforcement. Thus, the adoption of settlements at the Commission level has its
place in the Commission’s fight against cartels.”’ The Commission adopted its
“Settlement Package” in 2008 which consists of two documents: Commission
Regulation,” which included settlement option and “Settlement Notice”,*
which clarified the settlement procedure. Besides, explanatory documents were
published.>*

Looking at the official documents issued by the Commission it is easy
to illustrate why the settlement was introduced at the Commission level. The
settlement procedure aims to simplify the administrative proceedings and reduce

4 Gamble 2011, p.5.

3 Wils 2008, p.13-16.

! Mehta and Centella 2008, p.3.

2 Commission Regulation (EC) No 622/2008 amending Regulation (EC) No 773/2004 [2008] L 171/3

3 Commission Notice on the conduct of settlement procedures in view of the adoption of Decisions pursuant to
Article 7 and Article 23 of Council Regulation (EC) No 1/2003 in cartel cases (2008/C 167/01) [2008] C 167/1,
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:C:2008:167:0001:0006:EN:PDF, Date Accessed:
11.04.2013.

* DEKEYSER, K. and C. ROQUES (2010), “The European Commission’s settlement procedure in cartel
cases”, Antitrust Bulletin, No:55(4), p. 825, “Antitrust: Commission introduces settlement procedure forcartels”,
(2008) IP/08/1056, http://europa.eu/rapid/press-release IP-08-1056 en.htm, Date Accessed: 15.02.2013.
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litigation before the courts. This is expected to free the Commission resources
to resolve other cases.” What is more, due to the shortened investigations, fines
may be imposed when the managers that were incumbent during the infringement
are still in charge.®® Thus, the new procedure would strengthen the overall
efficiency of the Commission’s antitrust enforcement and have a positive impact
on deterrence.” It is also accepted as beneficial for consumers and for taxpayers
as it reduces investigative costs.*®

As explained in the part 1.1., there are different forms of settlements and it is
clear that the Commission adopted its settlement mechanism as a resource-saving
device. The expected benefits are related to procedural savings. Thus, the design
of settlement is shaped in the light of these expectations. The brief explanation
of the procedure may be a good start to understand where these savings appear
mostly and how it is applied in practice.

2.2. The Settlement Procedure

To put it simply, under settlement mechanism, the Commission settles a case
with cartel participants through a simplified procedure. The participants choose
to accept their liability after having accessed the evidence against them and after
having chance to express their views about the infringement.>® At the Commission
level, a “settlement” is a formal infringement decision which includes findings
of the investigation and imposition of a fine (although reduced). They offer an
option for companies for procedural efficiencies.® It should be noted that the
Commission may decide at any time during the procedure to terminate settlement
discussions if it considers that procedural efficiencies are unlikely to be achieved.®
Under the settlement procedure, the Commission does not negotiate the existence
of the infringement or sanctions but rewards the parties due to their cooperation.®

Settlement is possible only upon the parties’ request and the Commission’s
finding the case appropriate for settling. The assessment regarding to whether a
case is suitable for settlement is done after the Commission has completed the
most of the fact-finding of the case, that is to say after completing the investigative

3 IP/08/1056.

% Mehta and Centella 2008, p.5.

7 “Antitrust: Commission Introduces Settlement Procedure for Cartels-frequently asked questions” (2008)
MEMO/08/458, p.1.

8 “Antitrust: Commission fines DRAM producers € 331 million for price cartel; reaches first settlement in a
cartel case” (2008), IP/10/586. For discussions about the overall aim of the settlement procedure see MARQUIS,
M. (2012), “Settling Cartel Investigations in the EU and its Member States”,
http://papers.ssrn.com/sol3/papers.cfm?abstract id=2070190, Date Accessed: 25.08.2012, p.5.

¥ MEMO/10/201, p.1.

% CENTELLA, M.L.T (2008), “The new settlement procedure in selected cartel cases”, Competition Policy
Newsletter, (3), p.30.

o1 Settlement Regulation, pt. 1(4), 4.

2 Settlement Notice, pt.2, MEMO/08/458, p.1.
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phase.®

If the Commission decides that the case is suitable for a settlement,* it will
set a time-limit for the parties to declare in writing that they intend engaging
in settlement discussions.* During bilateral settlement discussions®, the
Commission informs the parties about the allegations against them, reveals
the evidence and discloses the fine range that they may face. Parties have the
opportunity to respond to these allegations and explain their views. Once an
understanding has been reached, the Commission may set a time-limit in which
companies may submit their settlement submissions.®” After this, parties are bound
by their submissions as long as statement of objections does not raise different
objections or the intended fine does not exceed the amount accepted by a party.
Settlement submissions include acknowledgement of the parties liability for the
infringement, indication of the maximum amount of the fines that parties would
expect to be imposed and confirmations regarding to procedural issues.®® If the
parties’ settlement submissions are compatible with the common understanding
that reached during the discussions the Commission adopts a streamlined
statement of objections. Upon parties’ confirmation that statement of objections
reflects their submission, it may be turned into a decision after consulting with
Advisory Committee.”” The final settlement decision imposes a fine with 10%
reduction due to the settlement.”

2.3. Benefits and Drawbacks of the Settlements at the Commission Level

As explained in part 1.2. there are different advantages and disadvantages that
may be derived from settlement. We can analyze them in terms of both for the
Commission and the companies. The main advantage for companies for entering
into settlement is obtaining a 10% reduction of the fine. But there are other
advantages as well such as allowing participants to put the matter behind them
more quickly, make their reputation better and get a shorter and less detailed
Commission Decision.”! Reduced legal costs are other benefits for companies.”
Nevertheless, there are disadvantages as well and parties should weigh them
before entering into settlement discussions. Although they do not waive their right

% Dekeyser and Roques 2010, p.826.

 For the relevant factors see Settlement Notice pt.5.

% See Settlement Notice pt.6, 9-11.

% See Settlement Notice pt.14-16.

7 Settlement Notice, pt.17.

 Settlement Notice, pt.20-22.

% Settlement Notice, pt.23, 26, 28.

7 Settlement Notice, pt.32, for a short summary of the procedure see Centella 2008, p.32-35.
"MEMO/10/201, p.1.

2 BRANKIN, S.P. (2008), “All Settled: Where Are the European Commission’s Settlement Proposals Post
Consultation?”, Competition Law Journal, p. 173.
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of appeal, the successful appeals are less likely as parties accept their involvement
and possible maximum amount of fines.”? Companies may also be exposed to
multi-jurisdictional investigations.™ The settlement decisions establish a basis for
recidivism and thus result in higher fines in future cases.”

The procedural savings derived from settlements can be accepted the most
important advantage for the Commission. The crucial procedural economies
expected through settlements are shortening statement of objections/final
decisions and economizing some of the procedural steps including access to the
remainder of the file and holding an oral hearing.”® Besides, as explained above,
(successful) appeals may be less likely, which means reduced legal costs in terms
of the Commission.”

Thus, it can be said that all the Commission practice has its own features,
the advantages and disadvantages of the settlements are mainly parallel to other
jurisdictions since the clearest advantages are reduced costs and shortened process
while the most obvious disadvantage is reduced fines.

Although there are clear rules regarding the settlement, in practice, six
cases have been settled until now. These six cases give important hints about the
implementation of settlement. They illustrate how the settlement system works in
practice. After explaining the basic features of the procedures followed in these
cases, we may proceed to evaluate the Commission’s settlement system.

2.4. EU Settlement System in Practice
2.4.1. Settlement Cases

The first decision was adopted in DRAMSs™ case, which clarifies the operation
of settlement procedure and symbolizes a new trend in anti-cartel enforcement
policy.” Itinvolved 10 producers of memory chips or DRAMs (Dynamic Random
Access Memory), used in computers and servers. One of the undertakings,
Micron, received immunity because it reported the existence of the cartel to
the Commission.®® The parties coordinated the price levels and quotations for
DRAMs through a network of contacts and sharing of secret information. They
were sold to major PC or server original equipment manufacturers in the EEA.

> Dekeyser and Roques 2010, p. 830, MEMO/10/201, p.4.

“JOSHUA, J., K. HUGMARK and I. DAEMS (2009), “What’s the Deal Navigating the European Commission’s
2008 Settlement Notice”, The European Antitrust Review, p.7.

> Marquis 2012, p.8.

® Mehta and Centella 2008, p.5.

" The advantages and disadvantages from the point of the Commission may be well understood in the light of
the Commission’s settlement cases which analyzed in part 2.5. below.

® DRAMs CASE COMP/38511 (19/05/2010)

 GONZALEZ, A.O. (2011), “The cartel settlement procedure in practice”, E.C.L.R., No: 32(4), p.3.

80 TP/10/586.
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The cartel was in operation between 1 July 1998 and 15 June 2002.%!

In this case, the fine was reduced on different grounds: due to mitigating
circumstances, the fine was reduced by 5% for Hynix, which -at least partially-
avoided applying the cartel agreement by adopting competitive conduct. The fine
was also reduced by 10% for Toshiba and Mitsubishi as they were not involved in
all aspects of the infringement. The parties also received fine reductions under the
scope of leniency. The Commission took into account both quality and timing of
the leniency applications.®? The fine totaling € 331,273,800 includes a reduction
of 10% for the companies’ recognition of the facts,** which means the reduction
of the fine granted to parties for settlement was added to their leniency reward.

Animal Feed Phosphates® is a second settlement case which clarifies
one of the most arguable areas of the Commission’s settlements: hybrid cases.®
In this case two decisions have been adopted: on the one hand, a ‘streamlined’
decision® for the undertakings that settled with the Commission, on the other
hand, a decision for the Timab/CFPR, which did not continue the settlement
procedure.¥’

The aim of the cartel was to share a large part of the European feed phosphates
market by allocating sales quotas to cartel members and coordinating prices and
sales conditions where necessary. The undertakings also coordinated restrictions
with regard to production and allocated customers. The cartel lasted from 19
March 1969 (at the latest) to 10 February 2004 (at the earliest).%

The fine to be imposed on the settling companies and CFPR/Timab was
calculated under the methodology issued by 2006 Guidelines on the method of
setting fines. However, pursuant to the “Settlement Notice”, a reduction was only
applied to the settling companies.® The first undertaking received immunity and
three of the parties (including CFPR/Timab) received reductions under leniency
program.” The reduction of the fine granted for settlement was added to leniency
reward and the Commission has fined a total of € 175,647,000.°!

81 1P/10/586.

82 Para. 109-110; 6 undertakings received leniency reductions; DRAMs CASE COMP/38511, see part 8.6.

8 Summary of DRAMs, Case COMP/38.511, 2011/C 180/09, para 7-13, IP/10/586.

8 Animal Feed Phosphates, Case COMP/38866 (20/07/2010)

8 Gonzalez 2011, p.3. Hybrid cases arise where the Commission continues the settlement procedure with the
parties who want to settle and recourse to ordinary procedure for those who do not settle, MEMO/10/201, p.3.
8 Animal Feed Phosphates, Case COMP/38866

87 Summary of Animal feed phosphates, Case COMP/38.866, 2011/C 111/10, para 1.

8 2011/C 111/10, para 8, 10, 14.

82011/C 111/10, para 20.

% Animal Feed Phosphates, Case COMP/38866, part 6.6, 2011/C 111/10, para 28.

ot“Antitrust: European Commission fines animal feed phosphates producers” (2010), IP/10/985
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In third case, Consumer detergents®, the infringement concerns heavy duty
laundry detergent powders intended for machine washing and sold to consumers.
Parties tried to achieve market stabilization by guaranteeing that none of them
would use the environmental initiative to obtain competitive advantage over the
others and that market positions would be at the same level as prior to actions
taken within the environmental initiative (in particular the compaction of
products). The parties were held responsible from 7 January 2002 until 8 March
2005 for the infringement.”

After the fines were being calculated, leniency and settlement discounts were
applied.” The first party received full immunity while the other two obtained
reductions. The reduction of the fine granted to them for settlement was added to
their leniency reward.”

The Commission has settled a cartel investigation with four producers of
cathode ray tubes (CRT) glass® used in televisions and computer screens as
its fourth settlement case.” Parties to the infringement coordinated CRT Glass
activities through anticompetitive activities which qualify as direct and indirect
price coordination. Price coordination activities were supplemented by exchanging
confidential and sensitive market information. Overall, the cartel lasted from 23
February 1999 until 27 December 2004. Due to mitigating circumstances, the
fines for two undertakings were reduced. It was accepted that one of the parties,
AGC, was involved only to a limited extent in the cartel and its fine was reduced
by 15%. Schott’s fine was also reduced as its involvement was limited and it
cooperated effectively outside the scope of the leniency notice and beyond its
legal obligation. After the fines were calculated, leniency and settlement discounts
were applied.” The first undertaking received full immunity while the second
obtained reduction.”” The reduction of the fine granted to them for settlement was
added to their leniency reward and overall, a total of € 128,736,000 in fines were
applied.'®

In fifth case, Refrigeration compressors,'”’ ACC, Danfoss, Embraco,
Panasonic and Tecumseh participated in an EEA-wide cartel relating to the

%2 Consumer Detergents, COMP/39579 (13/04/2011)

% Summary of Consumer detergents, Case COMP/39.579, 2011/C 193/06, para 4, 6, 8.
%2011/C 193/06, para 11, 16, 18.

% Consumer Detergents, COMP/39579, part 8.6, 8.7.

% CRT Glass, CASE COMP/39605 (19/10/2011)

o7 “Antitrust: Commission fines producers of CRT glass € 128 million in fourth cartel settlement” (2011),
1P/11/1214

% Summary of CRT Glass, Case COMP/39.605, 2012/C 48/07, para 6, 7, 14, 17, 18
?CRT Glass, CASE COMP/39605, part 8.6.

100 1P/11/1214

01 Refrigeration Compressors, CASE COMP/39600 (7/12/2011)
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production and sale of household and commercial compressors which was aimed
at coordinating pricing policies and keeping market shares stable so as to recover
cost increases. They exchanged sensitive commercial information on capacity,
production and sales trends with regard to the European market. Overall, the
cartel lasted from 13 April 2004 until 9 October 2007.1%

Due to mitigating circumstances, the fines for two undertakings were
reduced. Panasonic got a reduction as its involvement in the cartel was limited.
Embraco’s fine was reduced due to its effective cooperation outside the scope of
leniency regulation. After the fines were being calculated, leniency and settlement
discounts were applied.'® The first undertaking obtained full immunity while the
rest of the parties received reductions. ' The reduction of the fine granted to
them for settlement was added to their leniency reward and the parties were fined
a total of € 161,198,000.'%

In its sixth settlement decision, Water management, the Commission fined
two producers of water management products, used in heating, cooling and
sanitation systems for breaching EU antitrust rules. For almost two years, Flamco,
Reflex and Pneumatex coordinated the prices for water management products.
The cartel members informed each other via bilateral contacts of the amount
and date of planned price increases and exchanged sensitive market information.
The Commission reduced the fines imposed by 10% as the companies concerned
accepted their liability and a total fine of € 13,661,000 were imposed.'*

2.4.2. Some General Notes about EU Settlement System: How is it applied?

In this context, we can evaluate how the Commission used settlements in its first
cases. First of all, we can say that in all these cases, the procedures were quite
simple. After the settlement discussions, parties introduced formal settlement
submissions. Statement of objections (reflecting the parties’ submissions) was
notified to them and the parties confirmed whether it reflected their submissions
and they remained interested in the settlement procedure. The Advisory
Committee issued favorable opinions and the Commission adopted decisions.'”’
However, there were differences in terms of length of discussions or the fines
imposed on undertakings. Besides, in one of the cases, Animal Feed, ordinary
procedure was followed for one party that did not settle.

12 Summary of Refrigeration compressors, Case COMP/39.600, 2012/C 122/04, para 6-8.

103 2012/C 122/04, para 15, 18-19.

104 Refrigeration Compressors, CASE COMP/39600, part 8.6.

105 “Antitrust: Commission fines producers of refrigeration compressors € 161 million in fifth cartel settlement”
(2011), IP/11/1511

106 “Antitrust: Commission fines producers of water management products € 13 million in sixth cartel
settlement”, (2012), IP/12/704

107 See summaries of the decisions cited above for procedures.
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Looking at the first cases, it is argued that the Commission will usually
arrange three formal meetings for settlement discussions. In the first meeting
the Commission will inform the parties about the scope of the infringement and
will disclose some of the key evidence. In the second meeting, the parties will
have the chance to explain their views about allegations. The third meeting will
be mainly about the minimum and maximum amount of the potential fine. The
parties have to place an acceptable amount of maximum fine in their settlement
submissions.'

Secondly, when we look at the duration between the start of settlement
discussions and the adoption of the decision, we see that in DRAMs case it
took approximately 14-15 months. In Animal Feed case, the duration was
approximately 18 months, while in Consumer Detergents 10 months and in CRT
Glass 15 months. In Refrigeration Compressors it took 13 months.!” On the
whole, it can be said that the duration of the process fluctuates. In this sense, it
can be assumed that the average period for settlement cases is one year.

Thirdly, in most cases, leniency and settlement were applied together.
However, the parties that did not receive leniency discounts also accepted to
settle.!° Tt should also be noted that only one party that did not settle appealed
against the Commission decision'!!. Finally, the final settlement decisions seem
to be very short. They summarize the facts briefly and do not contain much
evidentiary documents.''?

2.5. Evaluation of the Commission’s Settlement System in the Light of the
Recent Cases

It is apparent that the Commission adopted its first decision two years after that
settlement procedure came into force. When the settlement package was first
introduced, different discussions were raised about the possible efficiency of the
settlement. After these six cases, it is worth looking whether these criticisms were
addressed or not by these decisions and to what degree settlements have achieved
their aims.

2.5.1. Straightforward or Complex Cases?

When the “Settlement Notice” was first introduced, there was a concern that the
Commission would use the settlement mechanism as a case-closure device for

1% SOLTESZ, U. and C. V. KOCKRITZ (2011), “EU cartel settlements in practice — the future of EU cartel
law enforcement?”, E.C.L.R., No: 32(5), p.5.

109" See short summaries of cases.

"0 Holmes and Girardet 2011, general chapters-1(3).

" Marquis 2012, p.8.

12 Soltesz and Kockritz 2011, p.7.
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straightforward cases.!'* However, it was argued that “the real test of the system
would be the more complex cases”. Settling complex cases could result in more
efficiency.!"

The first settled case, DRAMs, showed that settlement system may work
even in large cartel cases.'"” It is accepted as a success for both the Commission
and the settling parties since it illustrated that settlement system can be operated
in complex cases.!'® The Commission also showed in Animal Feed that it would
not recourse to settlement for straightforward cases only.'"”

2.5.2. Settlement Reward

When settlement procedure was drafted, “settlement reward” was not seen
adequate when considered together with concessions due to settling. In this
sense, it was discussed that settlement may not be attractive especially where the
companies have the chance of successfully appealing against the case and where
there is a risk that Commission may terminate settlement discussions.''® It was
alsoargued that parties that are not under the scope of leniency program would
not be inclined to settle.!'” However, there were other opinions such that while the
high amount of settlement concession could create incentives for firms to settle,
it could result in less deterrent effects. So, it was assumed that if the fines are the
only sanction, then the concession should be limited and the gains from saved
resources and losses from lower fines should be assessed.'*

Considering all the available information, it is understood that the 10%
concession is adjusted according to the leniency rewards as the Commission does
not want to affect leniency applications adversely. Also, the fact that fines should
be kept at the deterrent level has also been taken into account.'?!

Inpractice, the first settlement cases are accepted as showing the Commission’s
willingness for adoption of a flexible approach. Settlement procedure might make
it possible for companies to get benefits apart from 10% fine reduction. Although

113 Joshua, Hugmark and Daems 2009, p.3.

14 Gamble 2011, p.3, see also Stephan 2009, p.45-46.

15 OLSEN, G. and M. JEPHCOTT (2010), “The European Commission’s Settlement Procedure”, 25 Antitrust,
p.79.

16 “Commission Issues Its First Cartel Settlement Decision in the DRAM Case”, Alert Memo, Cleary Gottlieb,
Brusells May 2010,
http://www.cgsh.com/files/News/57eadca7-dac8-4763-a24e-3d176348abaa/Presentation/
NewsAttachment/7b1bd469-9d41-4104-93f4-405f45009936/CGSH%20Alert%20-%20First%20Cartel %20
Settlement%?20Decision.pdf, Date Accessed: 26.08.2012.

17 Gonzalez 2011, p.6.

18 Joshua, Hugmark and Daems 2009, p.2, Brankin 2008, p.178.

19 Holmes and Girardet 2009, p.3

120 Stephan 2009, p.43-44.

12 Mehta and Centella 2008, p.24.
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the basic parameters for the fine calculations remained and the Commission
emphasized its commitment not to bargain or negotiate objections or evidence,
the companies had the chance of discussing the way that these parameters would
apply. These first cases showed that the parties could get some concessions
regarding the amount of the fine. Although the Commission did not reduce fine
on the grounds of mitigating factors in recent cases, it considered the mitigating
factors in some of the settlement cases (DRAMs, CRT Glass and Refrigeration
Compressors) and it was accepted as a flexibility that the Commission showed in
the context of settlement.'?? The reductions under the scope of leniency were also
found “unusual”.'> However, the point that the fine was discounted several times
shows how discounts may dampen the deterrent effect of the fines.!?*

2.5.3. Negotiations or Effective Discussion?

It was also a matter of concern how the Commission would draw the lines
between ‘“negotiations” and ‘“‘effective discussion”. It was argued that the
Commission should be able to assess the specific conditions of companies for
creating incentives to settle.'” Besides, it was asserted that as the Commission
and the parties should come to a common understanding regarding potential fines,
negotiation could not be eliminated at all.'® “Settlement Notice” itself foresees
that there will be an exchange of arguments on potential objections, liability and
fines range.'”’

In practice it came out that there are three points open to negotiation in
cartel settlements: determination of the fine base, percentages of the leniency
discounts, the submission of the case to the public. It is argued that these points
may be easier to negotiate as they have lesser publicity. It is not possible to know
the Commission’s explanations lying beneath, and what would have been under
the full procedure.!”® There may be asymmetry between settled parties and third
parties as it will not be possible to assess whether the outcome is the best one or
not.'” The Commission may have less bargaining power and “bargaining in the
shadow” may have detrimental outcomes.!*

122 Gonzalez 2011, p.4-5.

2ZBRANKIN, S.P. (2011), “The first cases under the Commission’s cartel-settlement procedure: problems
solved?”, E.C.L.R., No:32(4), p.5.

124 Gamble 2011, p.7.

125 Joshua, Hugmark and Daems 2009, p.4.

126 Stephan 2009, p.47.

127 Holmes and Girardet 2011, general chapters-1(3); see also Overview section of the Settlement Notice.
128 SCHINKEL, M.P. (2011), “Bargaining in the Shadow of the European Settlement for Cartels”, Antitrust
Bulletin, No: 56(2), p.462.

129 ibid, p.475.

130 ibid, p.463-464.
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2.5.4. Leniency and Settlement

There is a clear difference between Commission’s leniency program and
settlement procedure. According to the Commission, leniency program is seen as
an investigation tool and it is targeted at discovering cartel cases and collecting
evidence. In contrast, settlement aims at simplifying the procedure leading to the
adoption of a formal decision and the Settlements Notice rewards contributions
to procedural efficiency.!!

The incentives of firms to apply leniency after the settlement option were
seen as crucial and the settlement concession adjusted accordingly.®> Thus, the
reduction under settlement is lower than the expected reduction under leniency.
Besides, leniency will not be possible after settlement discussions start. Finally,
as the reductions are applied cumulatively companies will have an incentive to
apply both of these programs.'*

As stated in part 2.4.2., the Commission applied leniency and settlement
together where undertakings met the conditions of both of these programs. Thus,
they are accepted as complementary enforcement tools and firms can take the
advantage of both. The Animal Feed case also showed that withdrawal of settlement
discussions does not have negative effects on leniency. Although Timab did not
continue settlement procedure, it obtained leniency reduction.’** For leniency
applicants the settlement procedure made a possible 10% reduction additional
to leniency discount and thus was attractive.'*® However, the settlement policy
has also been attractive for parties that have not applied/been granted leniency.!¥
In CRT Glass, two of the parties achieved immunity/fine reduction while all
parties settled.'”” In Water Management, one of the three undertakings obtained
immunity while all of them settled.'*® In the DRAMs although all parties settled,
six of the ten parties received reductions under the leniency. The remaining four
parties were the parties who received the lowest fines. It suggests that settlements
may also be attractive for companies receiving the small amount of fines. The
same is also true for Animal Feed case.'®

2.5.5. Settlements and Private Enforcement

As we explained in the first part, settlements have different effects on private
enforcement. Settlements may accelerate private actions as firms accept their

131 MEMO/08/458, p. 2.

132 See above “Settlement reward”, part 2.5.2.

133 MEMO/08/458, p.2, Settlement Notice pt 1, 13, 33.
3 Gonzalez 2011, p.5.

13 Soltesz and Kockritz 2011, p.2.

13 See Holmes and Girardet 2011, general chapters-1(3).
137 CRT Glass, CASE COMP/39605, part 8.6

138 See IP/12/704

1% Holmes and Girardet 2011, general chapters-1(3).
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liabilities. However, settlement decisions are usually shorter and contain less
information, which makes proving the liability harder. Hence, it remains to be
seen how these two effects will be balanced in practice in the light of the new
settled cases.!* But, it should be noted that the Commission showed flexibility
in accepting oral statements which may help to protect parties’ position towards
third-party claims.'*! Apart from this, as stated above, settlement decisions are
shorter and contain less information.!'*> For example, the Consumer Detergents
decision does not contain findings as to the possible or likely effect of the
infringing conduct.'*

2.5.6. Procedural Guarantees

There are different views about the effectiveness of procedural guarantees
in settlement cases. Safeguards for ensuring a fair and consistent settlement
procedure were found weak as the prosecutorial and judicial functions were
not separated and the only supervision that is over the process is consultation
with the Advisory Committee.'** Another argument was that the possibility of
terminating the process after settlement discussions may affect rights of defense
under the normal procedure. Although the settlement submissions may not be
used, the impressions on case team may remain and additional safeguards may be
effective in these situations.'*

In practice, it is discussed that although the access to file is more limited
than ordinary process, this constraint is related with the expected procedural
efficiencies. Besides, there are other guarantees such as requesting access to
additional documents and being able to call hearing officer. It is accepted that
parties’ rights of defense remain protected under the settlement procedure with a
difference that they are exercised under the bilateral discussions.!#¢

2.5.7. Lack of Transparency and Certainty; ‘“One-Sideness”

The settlement system was seen as uncertain and lacking of transparency to
some degree. The main grounds for these criticisms were that Commission
retains its discretion to end the process even after the settlement submissions
and confirmation of submission following statement of objections. Commission
could end the procedure due to the reasons other than bilateral agreements such

140 Dekeyser and Roques 2010, p. 842.

141 Gonzalez 2011, p.7, Soltesz and Kockritz 2011, p.7.

142 See part 2.4.2.

3 Holmes and Girardet 2011 general chapters-1(5.2).

144 Stephan 2009, p.47.

145 HOVE, K.V. and R. BURTON (2010), “Direct Settlement”, Competition Law Insight, http:/www.
vanbaelbellis.com/en/fiches/publications/articles/?Area=166. Date Accessed: 26/08.2012, p.9.

146 Gonzalez 2011, p.5-6. See also Hove and Burton 2010, p.9.
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as not receiving procedural savings.'¥” This “one-sideness” was accepted as one
of the weakness of the settlement procedure. In particular, it was argued that one
party’s withdrawal from the procedure could damage all other parties’ position.
On the other hand, if the Commission settled with some (but not all) parties, there
could be a risk of losing much of the procedural savings.!*®

The Animal Feed case therefore was an important “test” for the Commission.
It is accepted that the Commission clarified that one party’s withdrawal may not
risk others’ settlement discussions necessarily. It was also important for showing
the companies that they are free to terminate settlement procedure without
negative results.'* Within this context, the first hybrid case is accepted as a
useful step but there are still some uncertainties and more decisions are needed
to clarify the Commission’s position.'” Tt is understood that the Commission
will make a difference between settlement cases which start with all parties’
agreement and then turn out to be a hybrid case and the other cases where one
of the parties’ reluctance to settle is clear even from the beginning. For the first
type of cases, the Commission may continue the process as illustrated in Animal
Feed as the Commission would already spend some of its resources and there
may be savings due to the reduced number of appeals. However, the tradeoff is
also accepted because the ordinary procedure is followed for one party and this
may obstruct the process."! It should also be accepted that this tradeoff may be a
serious one. In Animal Feed case, settling parties were provided with settlement
discounts but there were loss of procedural savings as well. There were not any
exact benefits for enforcement and this may be detrimental to deterrence.'>> For
the second type of cases, settlements seem unlikely to be occurring.'>

2.5.8. Fining Policy and Settlement

The limited clarity about the level of fines was also criticized. The Commission
would only disclose an estimation of the fine range. Together with the
Commission’s discretion in calculating fines, parties would face with uncertainty
as to the benefits of settlement.!>* Transparency of the calculation of fines could

“"Holmes and Girardet 2009, p.4.

148 Joshua, Hugmark and Daems 2009, p.4, 6.

14 Gonzalez 2011, p.6.

130 Brankin 2011, p.3, see also Holmes and Girardet 2011 general chapters-1(3).

5 Interview with Dr. Alexander Italianer, Director General for Competition European Commission,
theantitrustsource, (April 2011), http://www.americanbar.org/content/dam/aba/publishing/antitrust source/
aprl 1-fullsource.authcheckdam.pdf, Date Accessed: 26.08.2012, p.2.

12 STEPHAN, A. (2010b), “Is the ‘Hybrid’ Settlement in the Animal Feed Phosphates Cartel Case
Pointless?” (UEA Competition Policy Blog), http://competitionpolicy.wordpress.com/2010/08/02/is-the-
90E2%80%98hybrid % E2%80%99-settlement-in-the-animal-feed-phosphates-cartel-case-pointless/, Date
Accessed: 26.08.2012

153 Interview with Italianer, p.2.

134 Brankin 2008, p.176-177.
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not only reduce appeals but also contribute to effective operation of settlement. '

It is argued that the concerns in relation to clarity on fines -to some extent-
have been addressed. The first two cases showed that the parties were able to
estimate the likely fines and they had certainty on fines to continue settlement.
In this framework, it is accepted that this part of the system worked.'¢ However,
it should also be noted that the decision practice of Commission is limited to six
cases and there are not clear explanations on the clarity of likely fines. In this
sense, we need to see more Commission decisions and policy papers to analyze
these issues.

2.5.9. Overall Aim: Procedural Efficiencies and Deterrence?

The Commission’s main purpose of accepting the settlement procedure was
obtaining procedural efficiencies and thus increasing deterrence. As explained in
part 2.1., the Commission aimed to simplify proceedings and reduce the number of
appeals.'” In practice, the first two decisions were arguable in terms of shortening
proceedings. The problems in DRAMs case were related with lengthy process
whereas in the hybrid case there were two distinct procedures. Nevertheless,
future cases may be resolved more easily as more experience will be obtained.'*®
Supporting this view, Consumer Detergents case implies that the Commission is
adopting its settlement decisions faster. However, it should not be forgotten that
the length of investigations may vary depending on particular facts.’® As stated
in part 2.4.2., the length of the process fluctuates.

On the other side, it is clear that settled cases reduced the number of the
appeals. Although decisions may be appealed on different procedural grounds, it
is understood that in practice it did not occur.'®® Out of all the cases just one of the
parties which did not settle appealed against the decision.'®!

The relatively low number of the settled cases was also another discussion
point that can be taken together with procedural efficiency issue. However, when
it is taken into account with the number of the decisions that were taken by the
Commission yearly, it is understood that the frequency of settlement cases as a
proportion of overall cartel cases is between 20% and 25%. Thus, the resource

153 Stephan 2009, p.52.

13 Brankin 2011, p.3.

157 For stated aims see also Stephan 2009, p.39.

158 Gonzalez 2011, p.8, Soltesz and Kockritz 2011, p.9, Hove and Burton 2010, p.8, Almunia, J. (19 May 2010)
“First cartel decision under settlement procedure — Introductory remarks” SPEECH/10/247, http://europa.eu/
rapid/pressReleasesAction.do?reference=SPEECH/10/247 & format=HTML &aged=0&language=EN&guil.an
guage=en, Date Accessed: 26.08.2012

13 Holmes and Girardet 2011, general chapters-1(3).

190 Soltesz and Kockritz 2011, p.8. Interview with Dr. Alexander Italianer 2011, p.2.

16l Marquis 2012, p.8.

26



Cartel Settlements: General... Rekabet Dergisi 2013, 14(2): 3-42

savings may be significant. But measuring the efficiencies is not easy as it may
depend on the factors other than the number of the cases.'®?

Overall, we can say that the Commission designed its mechanism with the aim
of procedural savings. Although it tried to guarantee the respect for the parties’
rights, there were other problems with the design as the Commission retained its
discretion and provided limited clarity about the net benefits. In the light of the
first cases we can say that one of the common views about the first decisions is
that the Commission is applying settlement mechanism in a more flexible and
cooperative manner than it was first thought.'® Settled undertakings obtained
some benefits such as reduced fines, shorter investigation periods, less detailed
decisions and chance of affecting the final outcome. The Commission also took
the advantage of reduced appeals, shorter investigations, thus procedural savings.
Besides, the Commission applied leniency and settlements together successfully
without any negative effects on leniency. However, reduced fines also carry
the risk of having negative effects on deterrence. As we explained above, the
Commission applied several reductions to parties. To my way of thinking, there
should be a right balance between the gains and losses. Although it is difficult to
assess, the settlement should not give a way to reduced fines. Besides, there is still
a risk where the hybrid cases could “ruin” the entire process. The Commission
should be aware of the risks and evaluate overall the performance where possible.

Finally, decisions contain less information and parties do not appeal against
the decisions, which mean lesser publicity.!® If the settlement procedure becomes
less transparent there may be more risks other than reduced fines. Although the
possibility of negotiation makes settlement more attractive, the way that negations
are conducted is decisive.

At this point it seems to me that although it is easy to explain the pros and cons
of the settlements theoretically, it is not easy to weigh them in practice. However,
theoretical analysis may be helpful when evaluating the overall success of the
settlements. At Commission level, the main advantages of settlements such as
reducing the costs and saving resources also have their place in the enforcement.
On the other hand, the main disadvantages, that is to say reduced fines and lesser
publicity also appear as risks. Thus, the principals set in the first part of this
study may be helpful for increasing the overall performance of the settlement.
In this context, reducing the information asymmetries, enhancing transparency
and directing the enforcement gains resulting from the settlements to detection of
other cartels may help to overcome disadvantages.

192 ibid, p.6.
163 Brankin 2011, p.5, Hove and Burton 2010, p.9.
194 Schinkel 2011, p.467.
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In the light of the abovementioned explanations, we can analyze Turkey
practices to see the place of settlements in Turkish competition law and to seek
what could be done for better cartel enforcement.

3. TURKEY PRACTICES
3.1. Overview

Like many competition authorities in the world, the Turkish Competition
Authority (TCA), an authorized agency for enforcing the “The Act on the
Protection of Competition No 4054” (Competition Act), accepts the cartels as
most serious infringements of competition law and fights against the cartels. TCA
tries to adopt different kinds of mechanisms so as to make its enforcement more
efficient.

Interestingly, we see that there is no explicit provision in the Competition
Act regarding the settlements. ' However, there are number of cases where TCA
has made discounts on fines on the ground that the cartel participants accepted
their liability and cooperated with TCA.

For example, the TCA initiated an investigation against Siemens Sanayi
ve Ticaret A.S. (Siemens) and its 14 dealers in order to determine whether
they realise in tenders after dealership system and the system in question has
anticompetitive effects and consequences in traffic signalisation market. In
Siemens decision, one of the parties was fined on the minimum base as it helped
to reveal the infringement whereas other participants received fines up to 6% of
their turnovers. The cooperative undertaking’s defenses supported the findings
of the investigation. ' In Yonga Levha I' and Yonga Levha II'®® decisions
the Competition Board took into account the cooperation and adjusted the fine
accordingly. The cooperative firms received a fine amounting to 0,5% while
other cartel participants received fines corresponding to 1% of their turnovers.
In Ytong case one of the mitigating factors was the fact that the relevant firm
did not deny the existence of the alleged cartel. The cooperative party received

105 “Settlement” is regarded different from “commitment decisions” which do not establish an infringement or
impose a fine. At the Commission level, commitment decisions bring a suspect behaviour to an end by imposing
on companies the commitments offered to meet the Commission concerns. Commitment decisions render the
commitments legally binding and conclude that there are no longer grounds for action by the Commission. See
MEMO/08/458. In Turkey, the decisions adopted on the basis of Article 9(3) of the Competition Act can be
accepted as commitment under certain conditions. For the difference between “settlement” and “‘commitment”
see ARI, H., E. AYGUN and G. KEKEVI (2009), “Commitment and Settlement Mechanisms in Competition
Law”, Annual Symposium on Recent Developments in Competition Law — VII, Kayseri (in Turkish).

1% Siemens, No. 05-13/156-54 and dated 10.03.2005, p. 84, 98-103. See also Annual Report On Competition
Policy Developments In Turkey (2006), DAF/COMP(2006)7/20, http://www.rekabet.gov.tr/Resources/
FaaliyetRaporlari/falRap16.pdf. Date Accessed: 14.02.2013

197 Yonga Levha I, No. 02-53/685-278 and dated 06.09.2002

1% Yonga Levha II, No. 03-12/135-63 and dated 25.02.2003
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a fine amounting to 2% of its turnover while other two parties received fines
corresponding to 3% of their turnovers.'®

However, the decisional practice of the TCA regarding reward for accepting
infringement and cooperation was criticized in the past. It was argued that TCA’s
practices were not as successful as those in the US or EU since the general
level of fines was not so high as to guarantee the cooperation of undertakings.
Besides, it was emphasized that there should be clear rules about the rewards
for cooperation. The need for transparent, objective and consistent policies on
leniency and settlement arrangements for efficient struggle against cartels was
also asserted.'”

Similar criticisms were also raised in one of the OECD reports. Turkey
experienced a peer review and in “Review Report” it was recommended that:
“TCA should amend the Competition Act to improve law enforcement capacity”.
In this regard, adoption of a settlement mechanism and leniency were seen as
important. Settlement mechanism would make it possible to terminate process
if the undertaking changes its behavior according to the Competition Board’s
recommendation. Thus, it would ensure efficient resolution of investigations.!”! In
2008, the awaited amendment has come into force in terms of leniency. However,
there have not been any amendments regarding settlement.

Upon amendments in the Competition Act, TCA adopted two important
regulations: “Regulation on Fines to Apply in Cases of Agreements, Concerted
Practices and Decisions Limiting Competition, and Abuse of Dominant Position
(Regulation on Fines)”!”> which aims to provide for the procedures and principles

relating to setting fines and “Active Cooperation/Leniency Regulation”.!”

When we examine the Regulation on Fines, we see that the undertakings,
which violate the Competition Act in terms of infringements other than cartels,
can be rewarded if they admit their liability and cooperate with the TCA. In
this context, according to the Regulation on Fines: “in case the undertakings
or associations of undertakings that engaged in other violations admit their

19 YTONG, No. 06-37/477-129 and dated 30.05.2006, p. 86, 88.

70 ARI, H., G. KEKEVI and E. AYGUN (2008), “The evaluation of Turkish Competition Authority’s Fining
Policy for Cartel Cases”, (Annual Symposium on Recent Developments in Competition Law — VI, Kayseri,
2008), (in Turkish), p.158.

71 OECD (2005), “Competition Law and Policy in Turkey”, http://www.rekabet.gov.tr/dosyalar/images/file/
Uluslararsilliskiler/2.pdf, Date Accessed: 26.08.2012, p.68, 72.

172 “Regulation on Fines to Apply in Cases of Agreements, Concerted Practices and Decisions Limiting
Competition, and Abuse of Dominant Position”, Official Gazette Dated 15.09.2012, Numbered: 27142, http:/
www.rekabet.gov.tr/dosyalar/yonetmelik/yonetmelik 1 1.pdf, Date Accessed: 26.08.2012.

173 “Regulation on Active Cooperation for Detecting Cartels (Active Cooperation/Leniency Regulation)”,
Official Gazette Dated 15.09.2012, Numbered: 27142, http://www.rekabet.gov.tr/dosyalar/yonetmelik/
yonetmelik10.pdf, Date Accessed: 26.08.2012.
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violations and make active cooperation, the fine shall be reduced by one sixth to
one fourth.”"*

Leniency regulation also includes provisions that reward admission of
liability and cooperation. According to the Article 5 of the Leniency Regulation,
the undertakings which submit the information and evidence and meet the
conditions stated in Article 6 of the Regulation but which are not covered by the
provision related to immunity from fines shall benefit from reduction of fines. In
this framework:

e the fine to be imposed to the first undertaking shall be reduced by one
third to by one-half;

* the fine to be imposed to the second undertaking shall be reduced by one
fourth to by one-third;

* the fines to be imposed to other undertakings shall be reduced by one
sixth to by one-fourth.'”

Thus, undertakings may get fine reduction when they accept their liability
and present some basic information about cartel.'”® The Leniency Regulation
does not look for significantly added value.'”” Draft Guidelines Regulation on
Active Cooperation for Detecting Cartels also explain that the TCA will not seek
for significantly added value and will just assess whether the parties satisfied
the conditions set in article 6 and article 9 of the Leniency Regulation. In this
sense, it is assumed that the reductions on fines are automatic when the relevant
information is provided.'” The fine reductions are linked with the admission
of liability. In this sense, it may be accepted that these provisions mean that
settlement also has its place in Turkish competition law. However, it has different
features from that of the Commission’s. The main difference from EU settlement
procedure is that there are not any provisions regarding procedural savings.
Besides, although there is a fixed reduction for all parties in EU law, the Leniency
Regulation has different levels of reductions depending on the nature and timing
of the cooperation. Apart from this, as the Competition Act makes it possible to
impose fines on individuals, there are also provisions to impose fines on managers
and employees of the undertakings.!”

174 Regulation on Fines, article 7(3).

17> Leniency Regulation, article 5. For the explanations of these articles see also Draft Guidelines on Regulation
on Active Cooperation for Detecting Cartels (Active Cooperation/Leniency Regulation), http://www.rekabet.gov.
tr/default.aspx ?7nsw=0u2UThB17DCpaj5ZbzQ3aQ==-H7deC+LxBI8=, Date Accessed: 15.02.2013, para. 26-28.
176 Information and evidence in respect of the alleged cartel including the products affected, the duration of
the cartel, the names of the undertakings party to the cartel, specific dates, locations and participants of cartel
meetings; see Leniency Regulation, article 6.

177" See para. 24 of Commission Notice on Immunity from fines and reduction of fines in cartel cases (2006) C 298/17.
178 Draft Guidelines, para. 26.

17 KEKEVI, G. (2009), “Leniency Program: Not Quiet on the Western Front”, Competition Journal, No: 10(4), p. 90.
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The reason for not placing provisions regarding the procedural savings may
be explained by the fact that in Turkish competition law, settlement is not seen as a
resource-saving mechanism. It aims to reward admission of liability and thus ease
the detection of cartels. Providing clear rules regarding leniency and settlement
are accepted as important for having a strong enforcement. These provisions are
also targeted to address the criticisms raised by international reports. Differently,
the Commission aims to obtain procedural savings and direct them to detection
of other cases, which in turn will increase deterrence.'® In this sense, from my
perspective the overall aims of the two systems are ensuring deterrence but the
emphasis is different. The other difference between the two systems is that the
cooperative undertakings do not submit their acceptance regarding possible
amount of fines in Turkish “settlement” option.

It is understood that until now, TCA has received nine applications under
the scope of its leniency program. In three of nine applications we see that TCA
applied fine reductions to cooperative firms. As we accept fine reductions in return
for admission of liability as “settlements”, we will analyze these decisions. In two
cases, although the cartel participants were first to cooperate they applied after the
investigation decision. At the time of the submission TCA had sufficient evidence
to find the violation of Article 4 of the Competition Act. Nevertheless, TCA did
not look whether the evidence submitted by parties represented significant added
value or not and granted fine reductions. In the third decision, the firm was second
to apply and obtained fine reduction without being assessed whether its evidence
represented significant added value. Thus, these three applications have similar
features with settlements as they reward admission of liability with fine reduction.
The brief explanations of the cases are provided below.

Gunes Ekspres Havacilik A.S. and Condor Flugdienst GmbH '*!

TCA initiated an investigation on 10.06.2010 to find out whether Gunes Ekspres
Havacilik A.S. (SunExpress) and Condor Flugdienst GmbH (Condor) violated
the Competition Act through agreements aimed at coordinating their flights
between Germany and Turkey. TCA adopted its final decision on 27.10.2011.
In its final decision, TCA found out that SunExpress and Condor set the prices
through their distribution agreements and thus violated the Competition Act. The
decision imposed administrative fines on Condor, while no fine was imposed on
SunExpress. SunExpress was granted immunity as it revealed the existence of the
agreement and met the conditions of leniency regulation. Condor was granted a
fine reduction as it applied for a fine reduction under leniency program. As stated
above, TCA did not seek for added value and reduced Condor’s fine due to its

180" See part 2.1.
181.27.10.2011 dated and numbered 11-54/1431-507.
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cooperation. A total fine of TL 733,016.80 (which amounts 1,5% of Condor’s
turnover) was imposed on Condor.'®2

Sodas Sodyum Sanayi A.S. and Otuzbir Kimya ve San. Turk Ltd. Sti.'*

The TCA conducted investigation in the markets for sodium sulphate powder,
crystal sodium sulphate and raw salt. It was found that Otuzbir Kimya and Sodas
Sodyum set the prices for sodium sulphate powder and crystal sodium sulphate
and shared customers from 2005 to 2011 and violated the Competition Act. As
a result of the investigation, 417,746.05 TL fine (amounting to 6% of Otuzbir
Kimya’s turnover) was imposed on Otuzbir Kimya while Sodas Sodyum received
a fine amounting to 4.5% of its turnover. However, one third of Sodas Sodyum’s
fine was reduced under the scope of leniency regulation. It received 545,735.98
TL fine amounting to 3% of its turnover.'®

MPS Metal Plastik Sanayi Cember ve Paketleme Sistemleri Imalat ve Tic.
A.S. and Bekap Metal Insaat San. ve Tic. A.S.85

TCA conducted investigation in the market for steel ring and it was found that
MPS Metal and Bekap Metal violated the Competition Act by offering collusive
bids in tenders, fixing the price of goods and/or sale conditions and TCA imposed
fine on undertakings. However, half of the MPS Metal’s fine was reduced under
the scope of leniency regulation. It is understood that TCA did not look at
additional value as explained above.!8¢

3.2. Evaluation

Looking at the first cases under leniency regulation, we can say that the TCA
granted fine reductions under the scope of leniency but these are limited to just
three cases although it does not have a high standard for reward. It may be argued
to explain such limited implementation by two reasons. First of all, in Turkish
competition law, fines are the most important sanctions that can be imposed
on undertakings under the scope of the Competition Act. Although they have
such significance, the general level of fines is away from deterrent level.'®” Thus,

182 http://www.rekabet.gov.tr/dosyalar/images/file/Tethim%20Metni.pdf, Date Accessed: 26.08.2012,_http://
www.rekabet.gov.tr/index.php?Sayfa=sayfahtml&Id=1787&Iang=EN, Date Accessed: 26.08.2012.
183.03.05.2012 dated and numbered 12-24/711-199. As the reasoned decision has not been finalized yet,
references have been made based on the announcements.

184 http://www.rekabet.gov.tr/dosyalar/images/file/Basin/karar.pdf, Date Accessed: 26.08.2012; http://www.
rekabet.gov.tr/index.php?Sayfa=sayfahtml&Id=1980&Lang=EN, Date Accessed: 26.08.2012.

18530.10.2012 dated and numbered 12-52/1479-508. As the reasoned decision has not been finalized yet,
references have been made to announcements.

186 http://www.rekabet.gov.tr/default.aspx Insw=sLwJqE8Qet101DBQDswzFg==-H7deC+LxBI8=

'87 For the criticisms of fining policy see Ari, Kekevi and Aygun 2008, p.150-157. It should be noted that
according to article 57 of the Competition Act, everyone who is injured can bring a damages action. Anyone
who prevents, distorts or restricts competition via practices, decisions, contracts or agreements contrary to the
Competition Act, or abuses his dominant position in a particular market for goods or services, is obliged to
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undertakings do not have necessary incentives to apply for both immunity and
fine discounts.

Secondly, as leniency and settlement are regulated in the same Regulation
and without using the term “settlement”, the awareness with regard to settlement
is quite low. Undertakings may not recognize that if they accept their liability
and provide some basic information they may obtain reductions. Thus, a separate
regulation may increase the awareness while protecting the rights of undertakings.
In current practice, there is not a formal policy explaining how the firms will
be treated under settlement and how they can exercise their rights efficiently.
Although the current rules may -partially- satisfy the substantial requirements, it
is complicated and does not give chance to weigh advantages and disadvantages
clearly. Undertakings can not foresee the possible fines as there are different
applications.

It is generally accepted that, in practice most cartel cases are solved through
settlement. What makes difference is whether there is a formal proceeding or
not. Setting the appropriate path and the “ideal” form is not an easy task.'s8
However, it is sure that the settlement procedure should provide transparent rules,
conditions and safeguards.'® Safeguards in settlement and leniency systems are
important as the possibility of severe sanctions and the race for leniency and
additional incentives created by settlement may exert pressure on companies to
accept their liability even where they are not sure of the infringement of law.'*® As
illustrated in the UK’s dairy case the firms that are cooperating at the early stage
of investigations may be in disadvantageous positions compared to the firms that
do not settle.”' In 2007 and 2008, the OFT concluded early resolution agreements
with some of the parties who accepted liability for infringement with regard to
liquid milk, value butter and UK produced cheese. However, after receiving new
evidence, the OFT has concluded that the evidence it had before was insufficient
to support an infringement finding with regard to liquid milk (2002) and value
butter (2003). Thus, some of the parties’ agreed fines were reduced and one party
was no more subject to investigation.'? In this case the OFT reduced the scope
of the case as two parties fight against the case and this process revealed that the
evidence was weak in terms of some of the allegations. If the two parties did not

compensate for any damages of the injured. If the damage has resulted from the behaviour of more than one
people, they are responsible for the damage jointly. In this sense, private enforcement has its place in Turkish
competition law. However, it has a very limited application. So, monetary fines are still the most important
sanctions that deter cartel participants.

188 Gamble 2011, p.8.

189 Mehta and Centella 2008, p.6.

19 Stephan 2010a, p.5.

1 ibid, p.2.

192 Press releases 45/10 “OFT update on Dairy investigation” (30 April 2010)
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fight and agreed to settle, the fine imposed on them would be much higher.!*
Unlike the EU, The OFT did not adopt a formal proceeding. It takes a case-by-
case approach and does not make deductions due to public settlement.'*

However, having a formal procedure may help to overcome the drawbacks
of the settlements if it is carefully designed and applied. In this context, having a
separate regulation in Turkish competition law will not only increase awareness
but also provide additional safeguards. The undertakings may be informed about
the possible fines that will be applied to them. Thus, the Commission procedure
should be examined and similar safeguards should be adopted where possible
in Turkey. Besides, the Commission’s practices show that settlement has many
dimensions that should be taken into account. First and foremost, procedural
savings may be achieved at the risk of reduced fines. Unless these savings are
directed to other enforcement efforts, it may undermine deterrence. Showing the
flexibility so as to make settlement more attractive may result in high concessions.
As there will be less publicity, evaluating the overall success may not be so easy.
That puts it clearly why settlements should be designed and applied cautiously
in Turkey. In this respect, the amendment in the Competition Act with a direct
reference to settlement will make the legitimate base for settlements. Within this
context, a provision may be placed regarding a waiver of appeal. In this way,
it can be ensured that if parties settle with the TCA, they may not appeal the
decision.'”> By that way, the ultimate aims of settlements may be achieved as
waiving of the right of appeal which would allow both obtaining finality and
saving additional resources.'?

After this change, a regulation similar to leniency and fines may be adopted
with these general principals in mind. In these regulations, possible procedural
elements of the settlements may be designed. Thus, the initiation of settlement
discussions, confidentiality issues, withdrawal from settlement discussions
or violation of the process may be explained."”” Waiving of appeal may have
clear benefits in terms of diminished legal costs and TCA should utilize these
benefits in resolution of other cases. Moreover, it should not be forgotten that
as much transparency as possible should be provided regarding the settlement
process.

193 Stephan 2010a, p.3-4.

19 Holmes and Girardet 2011, general chapter-1(4.1).

19 Ari, Aygun and Kekevi 2009, p.282

1% Tt may be argued that waiving of appeal may raise other problems in terms of weakened rights of defense.
However, this kind of discussion may be a topic for another study. Besides, it is understood that under Taxation
Procedure Law, parties can not appeal against the decision after they settle. Thus, waiving of appeal upon
settling has its place in other branches of law. Therefore, these models may be examined carefully and similar
options may be accepted in terms of competition law settlements.

197 See Cartel Settlement 2008, p.26.
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Finally, it is also argued that cartel settlements should be used carefully
especially in the development period of any jurisdiction’s anti-cartel practices.
Severe sanctions should be established and courts should be persuaded to approve
or impose high fines before settlements have a widespread usage.'”® It should not
be forgotten that without the fear of high sanctions, undertakings will not have
incentives to apply for leniency and settlement, which in turn will reduce the
possibility of detection.

CONCLUSION

Since fighting against cartel is one of the most important and difficult tasks of
competition authorities, adoption of efficient enforcement systems becomes
more important. Settlements are at the centre of cartel enforcement due to their
many advantages. By speeding up the investigations, they help to resolve cases
in shorter periods and save time and resources. They are also a good option for
undertakings that are late for leniency race. However, they may result in reduced
deterrence due to settlement concessions and thus hamper the fight against the
cartels. Besides, undertakings’ right of defenses may be affected adversely if they
are not protected. In this context, the successful implementation of settlements
depends on many things including transparency and predictability.

To understand the operation of settlements in practice, the Commission
practices may be taken as a reference. Settlement package is adopted for making
the enforcement more efficient and increasing deterrence. However, the first
decision under the settlement procedure came two years after the adoption. When
we assess what these first cases tell, we see that the Commission applied its
settlement policy in a flexible way so as to create incentives to settle. Although
the firms and the Commission obtained many benefits, there are risks as well
such as reduced fines and shorter decisions. One of the most obvious benefits for
the Commission is that parties are not inclined to appeal against the decisions.
If these savings can be directed to prosecution of other cases, the stated aims of
settlements will be achieved. Otherwise, reduced fines will have negative effects
on overall enforcement.

In the light of the abovementioned explanations, Turkey practices may
be evaluated. It is interesting to note that there is no explicit provision in the
Competition Act in terms of settlement. After the amendment of the Competition
Act in 2008, leniency had its legal basis in the Competition Act. TCA adopted its
leniency program and accepted clear rules with regard to leniency. It is understood
that TCA does not seek added value of the evidence submitted by parties and
rewards companies when they accept their liability and provide basic information.

1% OECD 2008a, p.3-4.
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In this regard it can be accepted that firms may “settle” with TCA, which means
settlement is an option under the Competition Act. However, it appears that it
has different characteristics compared to the Commission’s procedure. Rather
than achieving procedural efficiencies, it is based on rewarding the admission of
liability for detecting cartels easily. Yet, overall they have the same aim: ensuring
deterrence. It should also be noted that, in Turkish competition law, there is not
any separate regulation and the procedure for settlement is not clear as it is in
the EU. As there is not separate regulation, the awareness is low and the number
of cases in which firms get fine reductions is not so high. Thus, amending the
Competition Act and adopting a separate legislation may help to raise awareness
and set clear policies regarding settlements. A provision may be placed regarding
a waiver of appeal and this may help to obtain the expected benefits. A formal
proceeding will also help to protect the right of defenses. In this regard, the
procedural safeguards similar to those of the Commission’s system may be placed
in this proceeding. However, the Commission’s cases show how challenging it
may be to apply settlement in practice. Although there are clear rules, it is not
easy to implement these rules since settlement promises different advantages to
each side. TCA should adopt clear policies regarding the implementation and
should reduce the information asymmetries. Firms should be able to assess the
advantages and disadvantages of the settlement.

Finally, as the general level of fines is not high in Turkey, settlements should
be used carefully. TCA should be able to impose severe fines so as to deter cartels.
These severe sanctions will in turn create incentives to cooperate. The efficient
enforcement system should be designed to cover all these principles in mind.
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TURKIYE ELEKTRIK PAZARINDAKI TEKNIK ETKINLIK
OLCUMLERI UZERINE AMPIRIK CALISMALARIN
TARAMASI VE SENTEZI

Dr. Aydin CELEN*
Abstract

In this study, we survey studies measuring the efficiencies in Turkish electricity
market. At the end of this survey, we observed an eager interest in electricity
distribution market rather than generation market because of the data availability.
Another result drawn from these studies is that in Turkey private electricity utilities
are more efficient than their public counterparts in both electricity distribution
and generation segments. On the other hand, the studies reviewed suffer from a
lack of consistency in terms of their efficiency estimations. Thus, the robustness
condition of the efficiency estimations should be first satisfied if they are used in
regulatory proceedings to set electricity tariffs.

Keywords: Technical Efficiency, Turkish Electricity Market, Data Envelopment
Analysis - DEA, Stochastic Frontier Analysis - SFA, Review Study.

Oz

Bu calismada, Tiirkiye elektrik pazarinda etkinlik 6lcen calismalar taranmigtir. Bu
tarama sonucunda, verilerin bulunabilirligi sebebiyle elektrik iiretiminden ziyade
elektrik dagitimina yonelik yogun bir ilgi oldugu gozlenmigstir. Bu ¢alismalardan
ctkarilan diger bir sonug ise Tiirkiye’deki 6zel tesebbiislerin kamu tegebbiislerine
gore hem elektrik dagitim hem de iiretim segmentlerinde daha etkin olduklaridir.
Diger yandan, taranan ¢alismalarin etkinlik tahminleri arasinda tutarlilik sorunu
bulunmaktadir. Bu nedenle, bu etkinlik tahminleri diizenleyici islemlerde elektrik
tarifelerinin belirlenmesi amaciyla kullanilacaksa oncelikle etkinlik tahminlerinin
tutarliligimin saglanmasi gerekmektedir.

Anahtar Kelimeler: Teknik Etkinlik, Tiirkiye Elektrik Pazari, Veri Zarflama
Analizi - VZA, Stokastik Sinir Analizi - SSA, Tarama Caligmasi.

* Turkish Competition Authority, Chief Competition Expert.
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INTRODUCTION

Electricity markets are vertically segmented into three phases: (i) generation, (ii)
transmission, and (iii) distribution. Looking at the structure of electricity price in
Turkey, we observe that generation cost makes up 64% of electricity price paid
by a household in Turkey in 2008. Generation cost is followed by distribution
cost, which is 11% of the electricity bill.!

Similar to other power sector reforms, the main objective of the regulatory
reforms in the electricity markets is to improve the efficiency of the market by
introducing competition into these three segments of the electricity market. To
achieve this, the incentive regulations are applied in the sense that the actual
performances of utilities are compared against to some predefined reference or
benchmark performance, and then good performances are rewarded. Thus, for
electricity sector regulation, the selection of the most appropriate benchmark
efficiency level and the method to measure the actual efficiency levels of
the utilities turn out to be very critical issues. There are several methods of
benchmarking for performances of utilities. The most popular ones are Data
Envelopment Analysis (DEA), Stochastic Frontier Analysis (SFA) and Corrected
Ordinary Least Squares (COLS).

The electricity markets in most of the countries have always become a good
candidate to apply these efficiency measurement methods. Turkey is not an
exception to this. To the best of our knowledge, there exist 19 studies measuring
efficiency in the Turkish electricity market. In this study, we survey these efficiency
measurement studies. In doing this, our aim is to try to determine some robust
policy issues from these studies. If the results are not robust to different model
specifications or to the data sets used, they will be called into question especially
in using for the regulatory purposes. The studies reviewed include several
topics such as the economies of scale in the electricity market, determinants of
the efficiency of the electricity utilities, the effect of the ownership (private vs.
public) on efficiencies, the role of the incentives in promoting efficiency, etc. In
Section 1, the most popular efficiency measurement techniques, DEA and SFA,
are explained. Section 2 reviews the studies aiming to measure the efficiency
performances of electricity firms in Turkey. Finally, some conclusions of this
survey are drawn in the Section entitled “Implications and Conclusion”.

I ERDOGDU, E. (2009), “Some Thoughts on the Turkish Electricity Distribution Industry’,
Renewable & Sustainable Energy Reviews, No:13, p.1492.
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1. BENCHMARKING METHODS

The efficiency measurement methods can be categorized according to their
assumptions and techniques which are used. First, the frontier on which the
most efficient utilities operate may be determined parametrically or non-
parametrically. Parametric models impose an explicit functional form for the
model and distribution assumption on the data, and then the frontier is estimated
using econometric techniques. Non-parametric approaches, on the other hand,
neither impose any a priori assumptions about functional form of the frontier nor
make any distributional assumptions for the deviations from the frontier. Instead,
nonparametric approaches rely on linear programming to calculate piecewise
linear segments of the efficient frontier. Another categorization of the efficiency
measurement methods is based on the structure of the deviations from the frontier.
In this respect, the technical efficiency can be calculated deterministically or
stochastically. In the deterministic approach, the distance between inefficient
firms and the efficient frontier is entirely attributed to the inefficiency. On the
contrary, in stochastic approaches, one can attribute some part of the deviations
from the frontier to random noises.

In the literature, one of the most common methods in measuring the
efficiency of firms is SFA, which is a stochastic and parametric method. Among
the nonparametric methods, DEA has been used widely. The pros and cons of
these methods have been extensively discussed in the literature.

The main advantage of DEA is that it does not need any restriction on the
functional form of the production relationship between inputs and outputs. In other
words, this method allows the data to “speak for themselves”.? SFA, in contrast,
requires strong assumptions regarding the form of the frontier. Similarly, DEA
does not require any assumption for the underlying distribution of the inefficiency
term while SFA imposes distributional assumption on inefficiency term.

As a result of requiring no assumptions regarding the form of the frontier
and inefficiency term, DEA is a deterministic method in nature. In other words,
all deviations from the efficiency frontier are assumed to be under control of
the firm, so attributed as inefficiency. Another drawback of DEA is that it does
not allow any statistical significance tests. On the contrary, SFA can model the
stochastic shocks by help of the random error introduced into the specification of
the frontier. With SFA one may also carry out statistical tests on different models
with alternative specifications.

> MORTIMER, D. (2002), Competing Methods for Efficiency Measurement A Systematic Review of Direct DEA vs
SFA/DFA Comparisons, Working Paper No. 136, University of East Anglia, Norwich, p.1
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There exists a sharp trade-off in making a selection between these two
methods. Thus, the literature comparing empirically and experimentally these
two methods is growing extensively. The literature comparing these two methods
has no conclusion on which method is more advanced and correct. Nevertheless,
in this literature, one can find some suggestions as to selecting the correct method,
although they should be considered just as rule of thumb in nature. For example,
Banker et al. (1993) favor DEA method where measurement error is unlikely
to occur and the assumptions of the neoclassical production theory are open to
discussion.? In contrast, they claimed that econometric methods performs well
when severe measurement errors exist and the underlying production technology
can be illustrated by help of a simple functional form.

We may mention additional strengths and weaknesses of these methods. For
instance, with DEA it is possible to identify “peers” for the inefficient firms, in
this way inefficient firms can compare directly themselves with their efficient
counterparts. However, the efficiency estimations of DEA method are extremely
sensitive to variable selection, size of the sample and data errors. For example, as
more variables are included in DEA models, the number of firms on the frontier
increases. In other words, the number of the firms found to be full efficient
increases as the model studied includes more variables. In addition, in DEA at
least one of the firms should obtain full efficiency score, namely 1. This is so
because of the fact that DEA only measures efficiency relative to best practice
in the sample studied. For this reason, it is not meaningful to compare efficiency
scores calculated from two different DEA studies. On the other hand, SFA method
usually necessitates estimating a considerable amount of parameters, some of
which may be frequently found insignificant or even with wrong signs.

2. TECHNICAL EFFICIENCY MEASUREMENT IN TURKISH
ELECTRICITY MARKET

Weidentified 19 studies assessing the efficiency performance in Turkish electricity
sector by applying one of the benchmarking methods described in the previous
section. Among them, all except one*, use frontier benchmarking such as DEA

*BANKER, R.D., V.M. GADH and W.L. GORR (1993), “A Monte Carlo Comparison of Two Production Frontier
Estimation Methods: Corrected Ordinary Least Squares and Data Envelopment Analysis’, European Journal of
Operational Research, No:67, p.333.

* CELEN, A. (2012), “Performance Evaluation of Turkish Electricity Distribution Market Using a Combined
FAHP / TOPSIS Method”, Energy Education Science and Technology Part A: Energy Science and Research,
No:29(2), p.1263-1276. Celen evaluates the performances of electricity distribution utilities using Fuzzy Ana-
lytic Hierarchy Process (FAHP) and Technique for Order Preference by Similarity to Ideal Solution (TOPSIS)
methods together. With FAHP method, the weights attached to these performance criteria by decision markers
were determined. Then, TOPSIS method was used to rank the performances of the distribution utilities. Since
the methodology of Celen is completely different from other studies measuring efficiency in Turkish electricity
market, it is not incorporated into Table 1 tabulating other empirical studies on Turkish electricity market.
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and SFA, which are explained in the previous section. Out of 19 studies reviewed,
16 studies aim to measure the efficiency of electricity distribution utilities, while
only three are related with the electricity generating power market. All studies
reviewed in our study use input-oriented model specification. In other words,
they search an answer to the question of “By how much can input quantities be
proportionally reduced without altering the output quantities?”. Indeed, this is
understandable in the case of electricity utilities: In Turkish electricity market,
similar to those of other countries, electricity utilities have been responsible
from serving all customers, making the outputs as exogenous. Six applied the
SFA method. Among them, five selected the translog form to specify the input-
distance function, while the remaining used the Cobb-Douglas functional form,
which is not flexible in the sense that it restricts the elasticity of substitutions.
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Table 1. Empirical Studies on Turkish Electricity Sector
. . DEA SFA
Author/Date Data Method Inputs Outputs Environment. Variables
Orientat. RTS Form __ Frontier
o 1991 . .
Bagdadioglu 28 generat. DEA - number of employees - net hyd.ro—elecmc ) input- CRTS B B
(1996) A - capital generation oriented
Utilities
- number of employ-ees - number of customers
Bagdadioglu 1991 - transformer capacity - electricity supplied input-
70 distrib. DEA - network length . - - VRTS - -
et.al. (1996) e - maximum demand oriented
Utilities - general expenses .
- service area
- network losses
. 1991&2003 - number of emp loyees - number of customers .
Bagdadioglu 21 distrib DEA ° transformer capacity - electricity supplied ) input- CRTS } )
(2005) e - network length wicity supp oriented VRTS
Utilities - service area
- network losses
- number of employees
Bagdadioslu 1999-2003 - number of transformers - number of customers fa—
& s 82 distrib. DEA - transformer capacity - electricity consumed - P VRTS - -
et.al. (2007) R . oriented
Utilities - network length - service area
- network losses
- fuel cost .
Sarica and Or 65 22101;;1 " DEA - operation cost : g\r,(;izi?l?gl input- CRTS ) .
(2007) generat. - thermal efficiency varabrity oriented VRTS
Utilities . - utilization -
- environmental cost
- total net energy consumed
Odyakma.z 20.04. COLS - numbers of customers . input- Cobb- input
and Scarsi 72 distrib. DEA - network length - operafing cost ) oriented CRTS Douglas  distance
(2007) Utilities & &

national-border dummy

Notes: RTS: Returns to Scale; CRTS: Constant Returns to Scale and VRTS: Variable Returns to Scale.
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Table 1. Empirical Studies on Turkish Electricity Sector (continued)

DEA SFA

Author/Date Data Method Inputs Outputs Environment. Variables
Orientat. RTS Form Frontier

- transformer capacity

Bagdadioglu - numbers of

1999-2004 - network length - service area .
and Weyman- o customers - . input
82 distrib. SFA - network losses . - customer dispersion - - translog .
Jones (2008) s - electricity consumed distance
Utilities - numbers of employees
- numbers of transformers
Bagdadioglu 2004 - total expenditures - gsggg:r:f input-
£ s 21 distrib. DEA - number of interruptions . - P VRTS - -
(2009) I . S - electricity consumed oriented
Utilities - Interruption time
- network length
Baykal 2004}—20_07 - price of elec_trlcny - electricity supplied - service area ‘ Cobb- input
18 distrib. SFA - price of capital - number of customers - network density dummy - - .
(2009) O . . Douglas distance
utilities - price of labour - network length variable
- electricity consumed
- numbers of customers
- number of interruptions
Odyakmaz 2005._ 20.07 OLS investment cost - total expenditures input- Cobb- input
21 distrib. COLS - - CRTS .
(2009) o - personnel cost oriented Douglas  distance
utilities DEA .
- altitude
- service area
- residential custom. index
Bagdadioglu 2002-2007 - total expenditures - number of customers - village customer density input
and Senyiicel 20 distrib. SFA - interruption minutes per - electricity supplied - geographic dummy - - translog distance

(2010) utilities consumer

Notes: RTS: Returns to Scale; CRTS: Constant Returns to Scale and VRTS: Variable Returns to Scale.
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Table 1. Empirical Studies on Turkish Electricity Sector (continued)
. . DEA SFA
Author/Date Data Method Inputs Outputs Environment. Variables
Orientat. RTS Form Frontier
- transformer capacity
Bagdadioglu 1999-2004 - network length - number of customers - service area input
and Weyman- 82 distrib. SFA - network losses - electricity consumed - customer dispersion - - translog P
O distance
Jones (2010) utilities - numbers of employees
- numbers of transformers
- operating expenses ] - .
Bagdadioglu 202(1(;(s)t6rib DEA - network losses ] izctg:s;y dsel;lps 11) thed ) input- CRTS ) )
(2011) com anieé - numbers of interruptions Y oriented VRTS
P - duration of interruptions
2008 - capacity usage factor
Sozen et.al 15 generat DEA ~ thermal efficiency - fuel cost/actual ) input- CRTS ) )
(2010) uglities ’ - average operational time production oriented VRTS
- project production capacity
- transformer capacity
2002-2009 - network length - number of customers - customer density input
elen 1strib. - Interruption minutes per - electricity supplie - customer structure - - translo .
len (2011 21 distrib SFA i pti i p lectricity supplied log dll:tance
utilities consumer
- numbers of employees
Celen and 2002'—20'09 - numbers of employees - electricity supplied input- CRTS
21 distrib. DEA - network length - number of customers - d - -
Yalgin (2012) O . . . oriented VRTS
utilities - transformer capacity - quality of service
- total expenditures
. 2003-2008 - interruption minutes per - electricity supplied - rural consumer density .
Senyiicel L . input
20 distrib. SFA consumer - number of customers - service area - - translog .
(2012) T . . distance
utilities - minutes to repair

interruptions

Notes: RTS: Returns to Scale; CRTS: Constant Returns to Scale and VRTS: Variable Returns to Scale.
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Table 1. Empirical Studies on Turkish Electricity Sector (continued)

. . DEA SFA
Author/Date Data Method Inputs Outputs Environment. Variables
Orientat. RTS Form Frontier
- transformer capacity - customer density
2002-2009 - network length - number of customers - customer structure input
Celen (2013) 21 distrib. SFA - interruption minutes per - electricity supplied - dummy variable for - - translog g:}: tl:mce
utilities consumer restructuring

numbers of employees

Notes: RTS: Returns to Scale; CRTS: Constant Returns to Scale and VRTS: Variable Returns to Scale.
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The first stage in efficiency measurement studies is to determine the inputs,
outputs and other (environmental) factors of the relevant sector. Although
technologies of the electricity sector are similar all over the world, a wide variety
of factor combinations are employed in the efficiency studies of this sector. Jamasb
and Pollitt (2001) review 20 efficiency studies regarding electricity distribution
sector, and showed that there is no consensus in the literature on which variables
best describe the performance of electricity distribution units.” A variable has
been used as an input, output or environmental variable in different studies. As
can be seen from Table 1, the efficiency studies of Turkish electricity sector also
exhibit a wide variety in the input-output selection. The absence of consensus on
this matter may be explained, to some extent, by lack of data.®

2.1. Input Variables

We identified more than twenty input variables used in the studies reviewed,
including number of employees, transformer capacity, numbers of transformers,
network length, general expenses, network losses, altitude and service area, etc.
The inputs considered in these studies are generally found to be of importance in
enhancing the technical efficiency of the electricity utilities. One possible reason
for this may be that the authors of these studies naturally tend to choose the input
variables which are statistically significant while specifying their models. But,
these studies generally indicated different input variables as the most crucial one.

In addition to these input variables, the quality of electricity appears as one
the most popular variables in the recent efficiency studies. Appa et al. (2010)
examine the quality of electricity distribution in detail.” Accordingly, the quality
of electricity may be separated into two broad categories: technical quality
and quality of customer service (ability to meet customers’ needs such as new
connections or repairs). Technical quality may be measured in terms of interruption
of service or regularity in the voltage level supplied. Frequency of outages and
duration of outages provide the technical quality in terms of interruption of
service. Growitsch et al. (2009), Bagdadioglu and Senyiicel (2010), Celen (2011),
Senyiicel (2012) and Celen (2013) use the average duration of blackouts per
customer as a proxy for service reliability.® Coelli et al. (2008), on the other hand,

> JAMASB, T. and M. POLLIT (2001), Benchmarking and Regulation of Electricity Transmission and
Distribution Utilities: Lessons from International Experience, University of Cambridge, Cambridge,
p-28.

*HATTORI T, T. JAMASB and M. POLLITT (2005), “Electricity Distribution in the UK and Japan:
A Comparative Efficiency Analysis 1985-1998”, Energy Journal, No:26(2), p.30.

7 APPA, G., C.A.B. COSTA, M.P. CHAGAS, EC. FERREIRA and J.O. SOARES (2010), DEA in
X-factor evaluation for the Brazilian Electricity Distribution Industry, Working Papers, LSEOR
10.121, London School of Economics, p.30.

8 GROWITSCH, C., T.JAMASB and M. POLLITT (2009), “Quality of Service, Efficiency, and Scale in
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prefer to use total number of outages for this input variable.’ Bagdadioglu (2009)
uses both simultaneously.'” Senyiicel (2012) also uses average minutes to repair
interruptions. Bagdadioglu (2011) uses numbers and duration of interruptions
simultaneously.!! Among these studies, Coelli et.al. (2008), Growitsch et.al.
(2009), Bagdadioglu (2009), Bagdadioglu and Senyiicel (2010), Celen (2011),
Bagdadioglu (2011), Senyiicel (2012) and Celen (2013) are the studies which
used quality of electricity distribution as input. This variable is, in contrast, used
as an output by Appa et al. (2010) and Celen and Yal¢in (2012)."?

As adding the quality variable into model specifications, itis aimed to observe
whether the measured inefficiency of an individual company is due to poor
employment of the other inputs or due to higher input requirements as a result
of a higher quality level. The insignificancy of this input variable means that the
inclusion of the quality variable into models does not affect estimated efficiency
scores of the electricity utilities. In other words, the reason for the inefficiency of
a company with a higher quality level is not higher input requirements needed to
achieve this high quality level. Instead, the reason is the poor employment of the
other inputs, namely just itself of the technical inefficiency.

For Turkish electricity sector, Bagdadioglu and Senyiicel (2010), Celen
(2011), Senyiicel (2012) and Celen (2013) are the studies which incorporate the
quality of the electricity into their model specifications. Bagdadioglu (2009) and

Network Industries: An Analysis of European Electricity Distribution”, Applied Economics, No:41(20), p.2562.
BAGDADIOGLU, N. and O. SENYUCEL (2010), Service Quality Regulation in Electricity Distribution,
paper presented in 6th International Scientific Conference, May 13—14, 2010, Vilnius, Lithuania. CELEN, A.
(2011), Measuring the efficiency of the Turkish Electric Distribution Sector Using Stochastic Frontier Analysis,
Unpublished M.Sc. Thesis, Middle East Technical University, Ankara, p.72. SENYUCEL, O. (2012), Tiirkiye’de
Elektrik Dagitiminda Hizmet Kalitesi ve Etkinlik Olgiimii, Published Phd Thesis, Graduate Thesis Series, No:19,
Rekabet Kurumu, Ankara. CELEN, A. (2013), “The Effect of Merger and Consolidation Activities on the
Efficiency of Electricity Distribution Regions in Turkey”, Energy Policy, No:59, p.679.

°COELLI, T.J, H. CRESPO, A. PASZUKIEWICZ, S. PERELMA, M.A. PLAGNET and E. ROMANO (2008),
“Incorporating Quality of Service in a Benchmarking Model: An Application to French Electricity Distribution
Operators”, www.cepe.ethz.ch/workshop2008/Plagnet, Date Accessed: 10.12.2012, p.7.

10 BAGDADIOGLU, N. (2009), “Tiirk Elektrik Dagitim Sektoriinde Hizmet Kalitesine Yonelik Ozendirici
Bir Diizenleme Uygulamast”, Gazi Universitesi Iktisadi ve Idari Bilimler Fakiiltesi Dergisi, No:11(1), p.37.

I BAGDADIOGLU, N. (2011), “Regulation in the Turkish Electricity Industry”, T. Cetin and F. Oguz (eds.),
in The Political Economy of Regulation in Turkey, p.139.

ZCELEN, A. and N. YALCIN (2012), “Performance Assessment of Turkish Electricity Distribution Utilities:
An Application of Combined FAHP / TOPSIS / DEA Methodology to Incorporate Quality of Service”, Utilities
Policy, No:23, p.59-71. In incorporating quality of service, Celen and Yalcin propose a combined methodology
of FAHP/TOPSIS/DEA methods. With FAHP method, the relative importance levels of different quality
indicators were determined. Then TOPSIS method was used to generate quality of service variable. And finally
this variable was used as an output in the DEA stage, and efficiency performances of the electricity distribution
utilities were determined. The most important advantage of the proposed methodology by Celen and Yal¢in
(2012) is that it allows taking into account several quality measures simultaneously instead of relying on only
one dimension of the quality.
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Bagdadioglu (2011) also took into account quality of the electricity. However,
the significancy test of this variable is irrelevant for these studies due to the fact
that it used DEA method which does not incorporate significancy tests. While
Bagdadioglu and Senytiicel (2010) and Senyticel (2012) reveal the importance and
significance of the quality variable in their efficiency analysis, Celen (2011) and
Celen (2013) conclude that the coefficient of the quality variable is statistically
insignificant, meaning that taking the quality into account does not alter the
efficiency score estimations drastically. Meanwhile, in the literature, there exist
other studies reaching conflicting conclusions regarding the importance of the
quality variable in the efficiency analysis. For example, Coelli et al. (2008)
also show that the incorporation of the quality does not affect significantly the
technical efficiency scores. On the other hand, several studies such as Growitsch
et al. (2009) and Giannakis et al. (2005) reveal the importance and significance
of the quality variable in the efficiency analysis."* However, it should be noticed
that Growitsch et al. (2009) find that the inclusion of the quality variable reduces
estimated efficiency scores, which is completely in contrast to the finding
of Giannakis et al. (2005). Thus, the current studies cannot shed light on the
importance of the electricity quality in the efficiency measurement and this issue
deserves some further exploration.

2.2, Output Variables

In these studies reviewed, the most common outputs are the number of customers,
electricity supplied, maximum demand, service area, network length, etc. By
examining the sum of the of the output coefficients in the SFA applications, it
is possible to determine the existence of economies of scale, and particularly the
optimal size of utilities, which is a classic problem in the electricity market. We
found six studies addressing this issue, Bagdadioglu et al. (2007), Bagdadioglu
and Weyman-Jones (2008), Baykal (2009), Bagdadioglu and Senyiicel (2010),
Celen (2011) and Celen (2013)."

In 2004, Turkish government accepted the Electricity Sector Strategy Paper
(Strategy Paper) and determined the necessary steps to be taken in the way of
liberalization in the electricity market. In 2005, following several mergers
between electricity distribution organizations of Turkish Electricity Distribution

3 GIANNAKIS, D., T. JAMASB and M. POLLITT (2005), “Benchmarking and Incentive Regulation of
Quality of Service: An Application to the UK Electricity Distribution Networks”, Energy Policy, No:33(17),
p-2266.

4 BAGDADIOGLU, N., C. WADDAMS PRICE and T. WEYMAN-JONES (2007), “Measuring Potential
Gains from Mergers among Electricity Distribution Companies in Turkey Using a Non-parametric Model”, The
Energy Journal, No:28(2). BAGDADIOGLU, N. and T. WEYMAN-JONES (2008), “Panel Data Stochastic
Frontier Analysis for Energy Network Regulation”, www.cepe.ethz.ch/workshop2008/Weyman-Jones, Date
Accessed: 10.12.2012. BAYKAL, S. (2009), The Cost Efficiency Analysis of Turkish Electricity Distribution
Firms, Unpublished M.Sc. Thesis, Eidgenoessische Technische Hochschule, Ziirich.

54



A Review and... Rekabet Dergisi 2013, 14(2): 43-64

Co. (TEDAS) (82 in total), the Turkish electricity distribution network was
divided into 21 regions, as announced in the Strategy Paper. Bagdadioglu
and Weyman-Jones (2008) analyze the scale elasticity in Turkish electricity
distribution utilities before the 2004 reform and they suggested the consolidation
among smaller utilities which were still in the range of increasing returns to
scale prior to the consolidations in 2004. Bagdadioglu et al. (2007) examine the
potential efficiency gains of the mergers outlined in the Strategy Paper. This is
performed by comparing the actual efficiency levels of observed distribution
organizations with those of the merger of proposed aggregated companies. The
results indicate potential for considerable efficiency gains from the proposed
mergers. Bagdadioglu et al. (2007), however, suggest that they have identified
the harmony effects as the major source of potential efficiency gains, and it is
possible to achieve these without a complete merger. Since the critical aspect of
the harmony gains has been found to be related with the elimination of slack in
input usage, it is possible that an internal market mechanism, or joint ventures
short of full merger, could achieve better use of available input services, according
to Bagdadioglu et al. (2007). Celen (2013) also measures how the efficiency
performances of the electricity distribution regions were affected by their
mergers occurred in 2005. However, there exists an important difference between
Bagdadioglu et al. (2007) and Celen (2013). Bagdadioglu et al. (2007) measures
only potential efficiency gains of these mergers by examining 1999-2003 period
in the DEA framework. Instead, studying the time period of 2002-2009 by
help of SFA method, Celen (2013) measures the exact efficiency effects of the
mergers. Parallel to the prediction of Bagdadioglu et al. (2007), Celen (2013)
witnesses that the mergers between electricity distribution organizations in 2005
increased the efficiency levels. This study also shows that the positive impact of
the mergers on the efficiencies decreases as the proportion of sales to residential
customers in regions increases. It is also revealed that the positive impact of the
mergers on the efficiencies was not affected adversely by the increases in the
customer density. In other words, the restructuring activities occurred in 2005
increased equally the efficiencies of the companies serving in the regions with
higher and lower customer densities.

The presence of the scale economies following the 2004 reform is studied
by Baykal (2009). It estimated a Cobb-Douglas frontier cost function in order to
analyze the efficiency of Turkish electricity distribution utilities. Another study
using the Cobb-Douglas cost function is Odyakmaz and Scarsi (2007), studying
the efficiency of Turkish electricity distribution utilities by help of DEA and
COLS." Their results showed that the efficiency scores are relatively dispersed

> ODYAKMAZ N. and G.C. SCARSI (2007), Electricity Distribution Benchmarking in Turkey for
Regulatory Purposes: The Case of TEDAS, 9" IAEE European Energy Conference “Energy Markets
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throughout different regional territories. From this result, they concluded
that regional differences might come into play within such large and diverse
territories. For this aim, Baykal (2009) utilizes three different random effects
model. The results of all models indicate the presence of the economies of scale
in the Turkish electricity distribution market. The optimal size of a distribution
firm is found to be relatively close to the median value of the sample, which is an
annual electricity supply of 4,092 GWh, 17,115 km network length and 1,328,385
customers. This study suggests that some of the firms (especially those in low-
density areas) may benefit from mergers with adjacent utilities. Similarly, Celen
(2011) and Celen (2013) also conclude that there exists increasing returns to scale
in Turkish electricity distribution market. In contrast, Bagdadioglu and Senyticel
(2010) find decreasing returns to scale at the sample mean, and calculated the
optimal firm size around 1.4 million customer, which is rather close to the figure
of Baykal (2009). Bagdadioglu and Senyiicel (2010) also suggest that before
privatization the Privatization Administration (OIB) should consider merger
of low scale utilities to achieve the optimal firm size and to increase technical
efficiency. In the light of all these studies, one may mention some consensus
regarding the existence of scale economies and efficiency gains associated with
the economies of scale in Turkish electricity distribution market.

2.3. Environmental Variables

In addition to the inputs, several environmental factors, which are generally
uncontrollable by utilities, may be also included into model specifications. Among
the studies reviewed, four examined the environmental factors which have the
potential to affect the efficiencies of the electricity utilities. Service area of regions
(in km?) is the most popular and significant environmental variable, which is
studied by Bagdadioglu and Weyman-Jones (2008), Baykal (2009), Bagdadioglu
and Weyman-Jones (2010) and Senyiicel (2012).'® Several variables are used
in order to take into account the customer density of the regions: Bagdadioglu
and Weyman-Jones (2008) and Bagdadioglu and Weyman-Jones (2010) use
customer dispersion, i.e. the reciprocal of customers relative to service area while
Celen (2011) and Celen (2013) prefer to use the number of customers per km of
distribution line. From these studies, one may draw the conclusion that the utilities
operating in a region with higher customer density are more efficient than other
firms. The structure of the customers in regions is another environmental factor
examined in the studies. For this aim, Bagdadioglu and Senyiicel (2010) and

and Sustainability in a Larger Europe”, Florence Italy.

16 BAGDADIOGLU, N. and T. WEYMAN-JONES (2010), “Stochastic Frontier Panel Data Modelling
for Incentive Regulation: An application to the Turkish Electricity Distribution”, Iktisat, [sletme ve
Finans, N0:25(297).
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Senyiicel (2012) take into account the number of village customers relative to the
total number of customers, and showed that a small percentage increase in village
density may considerably decrease efficiency of electricity distribution utilities.
In a similar way, Celen (2011) and Celen (2013) include the proportion of sales
in MWh to residential customers to total sales, and conclude that efficiencies
of the companies serving mostly to the residential customers are higher than
those of other companies. Celen (2013) also concludes that the positive impact
of residential customers on the efficiencies decreased significantly following the
mergers between electricity distribution utilities occurred in 2005. Bagdadioglu
and Senyticel (2010) also use a dummy variable for the Eastern part of Turkey,
by taking into consideration that this area has different geographic and weather
conditions compared to other regions. The efficiency scores of the utilities in
the Eastern part are found to be significantly lower than those of other utilities.
Another dummy variable, used by Baykal (2009), is the network density dummy
variable. As expected, the sign of this variable is found to be positive, meaning
that an increase in the number of the network nodes makes the network lines
more ramified and increases the investment and maintenance costs.

2.4. Main Motivations of the Studies Reviewed

One important aim followed by the studies reviewed is to assess the effect of
the ownership on the efficiency of the electricity utilities. Some theoretical
models such as public choice theory and principal agent theory claim that
private enterprises show superior performance in comparison to public utilities.
However, empirical studies on electricity sector from different regions of the
world provide contradictory results. As for the Turkish electricity sector, we
identified five studies evaluating the effect of the ownership on efficiency:

Bagdadioglu et al. (1996) compare the performances of the state-owned
electricity distribution organizations with those of their private counterparts
(KCETAS, Cukurova, Kepez and Aktag) by using DEA method."” This study
concluded that at 5% significance level, the null hypothesis that there is no
significant difference in the efficiency scores between public and private
distribution organizations is rejected in favour of the alternative hypothesis that
the private distribution organizations have higher efficiency scores. The private
distribution firms (four in total) were found to be full efficient. Bagdadioglu et
al. (1996), however, warn about the very small number of private distribution
organizations in the sample.

7 BAGDADIOGLU, N., CM.W. PRICE and T.G. WEYMAN-JONES (1996), “Efficiency and
Ownership in Electricity Distribution: A Non-parametric Model of the Turkish Experience”, Energy
Economics, No:18.
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Out of four private distribution companies, three were nationalized by State
in 2002. Comparing the efficiency performances of the distribution companies
in 1991 and in 2003, Bagdadioglu (2005) aims to reveal whether performances
of these companies were affected adversely by public ownership.!® Examining
the individual efficiency performances of the companies showed that most of the
regions experienced a worsening performance from 1991 to 2003. As a result
of the declines in the individual performances, the mean efficiency score of the
companies is also found to be declining between 1991 and 2003. Bagdadioglu
(2005) claims that the efficiency losses are linked to the State’s insistence on
public ownership of distribution companies.

Sarica and Or (2007) analyze the operational performance of thermal and
renewable source (hydro and wind) electricity power plants using DEA." This
study also compared the efficiency performances of public and private electricity
power plants. Accordingly, efficiencies of the coal and liquid fuel fired electricity
generating utilities are found to be significantly lower than those of natural gas
fired utilities. Public-owned natural gas fired power plants operate slightly less
efficiently than private-owned natural gas fired power plants. As a result of
these two findings, the efficiency of the public sector, which has a high ratio of
coal and liquid fuel fired plants in its portfolio, is found to be lower than that of
private sector. As for the renewable source power plants, robust and significant
conclusions cannot be drawn due to the higher sensitivity of the results to the
natural factor such as wind, amount of rain fall etc.

Odyakmaz (2009) utilizes DEA method to measure the technical efficiency
scores of electricity distribution firms.? This study identified the performance of
the only private firm (KCETAS) as superior to the performances of the public
firms. Bagdadioglu (2009) also concludes that KCETAS is one of the firms
operating efficiently.

In contrast to many countries, Turkey does not apply any incentive regulation
to promote efficiencies of the electricity utilities. In other words, in Turkey
there is no any penalty/reward system for electricity distribution companies
for worsening/improving service quality measures of frequency and duration

18 BAGDADIOGLU, N. (2005), “The Efficiency Consequences of Resisting Changes in a Changing
World: Evidence from the Turkish Electricity Distribution’, International Journal of Business,
Management and Economics, No:1(2).

1 SARICA, K. and I. OR (2007), “Efficiency Assessment of Turkish Power Plants Using Data
Envelopment Analysis”, Energy, No:32(8).

2 ODYAKMAZ, N. (2009), The Comparative Performance Analysis of Turkish Electricity Distribution
Companies in the Framework of Performance-based Regulation, Unpublished Phd Thesis, Hacettepe
University, Ankara.
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of power interruptions. Bagdadioglu (2009) illustrates how the Energy Market
Regulation Authority (EPDK) could include such a penalty/reward scheme into
incentive regulation to monitor and improve the service quality performances
of electricity distribution companies. According to Bagdadioglu (2009), 13 out
of 21 electricity distribution companies should improve their service quality to
avoid a penalty. The remaining 8 distribution companies may be awarded for
being the best performer in meeting the service quality measures.

2.5. Comparison of the Efficiency Results of the Studies Reviewed

We can make direct comparisons between efficiency estimations of the studies
reviewed. However, one should not expect a strong consistency between
estimations of these studies because of the fact that different data sets (with
respect to time periods, utilities, inputs and outputs, etc.) are used in these studies.
For this reason, it is more logical to compare mean efficiency estimations of
these studies instead of examining the individual efficiencies of each utilities:
For example, Bagdadioglu and Weyman-Jones (2010) report the value of 33% as
average efficiency score of the electricity distribution companies in the 1999-2004
period. Baykal (2009) reports rather lower mean efficiency scores of electricity
distribution firms for the period 2004-2007. It is found to be about 9-11% for
different model specifications. The efficiency estimations of Celen (2011) for
the electricity distribution firms during 2002-2009 is 64%-86% depending on
the model specification. Given that the efficiency figures reported by the studies
reviewed spread on a large area, they should be treated with caution. It is more
difficult to rank the electricity generating utilities according to their efficiencies
given that a small number of studies have addressed this issue.

Another way to search consistency between efficiency estimations is to work
on different model specifications by using the same data set, which is followed
by most of the studies reviewed. Among them, Bagdadioglu and Weyman-
Jones (2008) work on three broad categories of panel data model: (i) Classical
SFA-panel models, which assume that all time invariant effects are inefficiency,
(i1) True SFA-panel models, which assume that all time invariant effects are
latent heterogeneity, and (iii) Classical Random Effects SFA with observable
heterogeneity, which permits time invariant effects to be both heterogeneity and
inefficiency. This study witnessed that the spread of technical efficiency scores
can be large or small depending on the model used. Odyakmaz (2009), producing
alternative models, calculates very low correlations between efficiency scores of
the alternative methods. Among these alternative methods studied, there exist
ratio measures and COLS models, both of which are generally accepted as very
primitive in comparison to DEA and SFA. Baykal (2009) also generates three
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different random effects models, and reported very small consistency between
efficiency estimations of these models. Similarly, Celen (2011) finds that the
efficiency and ranking estimations have been rather sensitive to the models used.
As a result of these studies, we may reach the conclusion that different models
relying on different assumptions fail to generate consistent efficiency estimations.
Nevertheless, it continues to be of crucial importance to work on different model
specifications in the efficiency studies.

IMPLICATIONS AND CONCLUSION

We surveyed the studies examining the efficiency of Turkish electricity utilities.
At the end of this survey, the following key conclusions can be underscored:

e QOut of 19 studies assessing the efficiency performance in Turkish electricity
sector, 16 studies measured the efficiency of electricity distribution utilities,
while only three were related with the electricity generating power market.
This uneven distribution does not show that the efficiency measurement is
more important for the distribution segment than for the generating segment.
Indeed, looking at the structure of electricity price in Turkey, we observe
the opposite: Generation and distribution costs make up 64% and 11% of
electricity price paid by a household in Turkey in 2008, respectively. The
main reason for relatively eager interest in electricity distribution market
is that very detailed data is available publicly for distribution market while
it is not easy to reach data regarding the generation market. Thus, in the
coming years, data availability will probably continue to affect the pace and
the pattern of the efficiency studies in this sector.

e If the efficiency estimations of these studies are used in regulatory
proceedings to set tariffs, they should be, at least partly, robust to different
model specifications. Otherwise, they will be called into question. Bearing in
mind this point, when we compared the efficiency estimations of the studies,
we cannot observe a solid consistency between efficiency estimations of
the studies adopting different model specifications. Hence, the issue of
consistency between efficiency estimations deserves more attention in the
future.

e In the light of all the studies reviewed, one may conveniently claim that
in Turkey private electricity utilities are more efficient than their public
counterparts. This statement is valid for both electricity distribution and
generation markets. Thus, privatization and liberalization appear as the most
suitable path to follow for Turkish electricity sector.

e The authors will continue to test for the structural shifts in the sector on the
efficiency given that the electricity sector is passing through a comprehensive
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restructuring period. For example, it would continue to be of great interest to
work on the effects of the change in the ownerships on the efficiency of the
companies. However, it becomes difficult to access the data for the privatized
electricity distribution regions. Thus, the most important obstruction to such
efficiency studies in the coming years seems to be the lack of available data.
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2010/4 SAYILI TEBLiIG’IN UYGULAMASINA BiR BAKIS:
SORUNLAR VE COZUM ONERILERI

A PERSPECTIVE TO THE PRACTICE OF COMMUNIQUE
NO. 2010/4: PROBLEMS AND SOLUTIONS

Ekrem SOLMAZ*
Giilcin DERE*

Oz
Yogunlasmalarin kontrolii ile yogunlasma sonucunda pazar yapisinda meydana
gelecek degisikliklerin denetlenmesi amaglanmaktadir. Fakat yogunlasmalarin
kontrolii iglemlerin gerceklesmesini geciktirmekte, islemin taraflari bakumindan

belirsizlige sebep olmakta ve rekabet otoritelerinin is Yyiikiinii arttirarak
kendisinden beklenen faydalarin dtesinde maliyetlere neden olabilmektedir.

Tiirkiye’de yogunlagsmalarin kontrolii uygulamasinda 1997/1 sayili Rekabet
Kurulu’ndan Izin Alinmasi Gereken Birlesme ve Devralmalar Hakkinda Teblig
(1997/1 sayili Teblig)’in uygulandigi donemde karsilasilan temel sorunlar, pazar
payt esiginden kaynaklanan hukuki belirsizlikler ve cok sayida sorunsuz islemin
Rekabet Kurumu’na bildirilmesi olarak ozetlenebilir. Bu sorunlarin giderilmesi
amaciyla hazirlanan 2010/4 sayili Rekabet Kurulu’ndan Izin Alinmas: Gereken
Birlesme ve Devralmalar Hakkinda Teblig (2010/4 sayili Teblig) ile yapilan
en onemli degisiklik, hukuki belirliligin saglanmast adina pazar payt esiginin
kaldirilmast ve bunun yerine tamamen ciro esasli bir bildirim sistemine
gecilmesidir.

Bu kapsamda ¢alismanin konusunu, 1997/1 sayili Teblig ile 2010/4 sayili Teblig’in
uygulamasinda karsilagilan sorunlarin tespit edilerek 2010/4 sayili Teblig’in
uygulamasina 1§tk tutmak iizere ¢oziim onerileri sunulmasi olusturmaktadur.

Anahtar Kelimeler: Yogunlasmalarin Kontrolii, Yerel Bag Kriteri, Bildirim
Esikleri, Etkilenen Pazar, Diinya Ciro Esigi.

* Rekabet Kurumu, Rekabet Uzmanlari. Calismada yer verilen goriigler, yazarlarin kendi goriisleri olup, Re-
kabet Kurumu’nu baglayici degildir. Isbu ¢alisma, 11.10.2012 tarihinde Rekabet Kurumu tarafindan istanbul
Bilgi Universitesi’nin isbirligi ile Istanbul Sanayi Odasi’nda gerceklestirilen “Yogunlagmalarin Kontroliinde
Yeni Donem: 2010/4 sayili Teblig ve Kilavuzlarin Yansimalar1” konulu sempozyumda ¢alismanin yazarlari
tarafindan sunulan “2010/4 Sayili Teblig’in Uygulamasina Bir Bakis: Sorunlar ve Coziim Onerileri” baglkli
sunuma kaynaklik etmek amaciyla hazirlanmistir. S6z konusu sempozyumda ¢aligmanin yazarlart tarafindan
bu calismada yer verilen Tiirkiye yogunlasmalarin kontrolii rejimi ve ozellikle 2010/4 sayili Teblig’in
uygulamasina yonelik sorunlar ve ¢oziim Onerilerine yer verilmistir. Takip eden siiregte, Rekabet Kurumu
tarafindan hazirlanan ve 29.12.2012 tarihli ve 28512 say1l1 Resmi Gazete’de yayimlanarak 01.02.2013 tarihin-
den itibaren yiiriirliige giren 2012/3 sayil Teblig ile 2010/4 say1li Teblig’in “izne tabi birlesme veya devralma-
lar” baglikli 7. maddesinde degisiklik yapilmustir.
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Abstract

Merger control aims at regulating the changes in the market structure. However,
merger control slows down transaction procedure, results in uncertainties and
increases the work load of the competition authorities. Thus, excepted benefits
from the merger control regime falls behind the costs associated with it. The main
problems encountered in practice of the Communiqué No. 1997/1 were legal
uncertainty arising from market share threshold and notification of too many
unproblematic merger transactions. Main amendments in the Turkish Merger
Regime introduced by the Communiqué Concerning the Mergers and Acquisitions
Calling for the Authorization of the Competition Board (Communiqué No.
2010/4) were the annulment of market share threshold and introduction of an
entirely turnover based notification system.

This study aims at establishment of the problems arising from the practice of
Communiqué No. 1997/1 and Communiqué No. 2010/4 and offering suggestions
to the practice of Communiqué No. 2010/4.

Keywords: Merger Control, Local Nexus, Notification Thresholds, Affected
Market, Worldwide Turnover Threshold.

GIRIS

Tiirkiye’de yogunlagmalarin kontrolii 4054 sayili Rekabetin Korunmasi1 Hakkinda
Kanun (Kanun)’un 7. maddesi ve ilgili mevzuatinda diizenlenmistir. Kanun’un 7.
maddesinde tesebbiislerin hakim durum yaratmaya veya hakim durumlarini daha
da giiclendirmeye yonelik olarak, iilkenin biitiinii yahut bir kisminda herhangi
bir mal veya hizmet piyasasindaki rekabetin 6nemli 6l¢iide azaltilmasi sonucunu
doguracak nitelikteki birlesme veya devralma islemleri yasaklanmistir. Anilan
maddenin 2. fikrasinda ise, hangi tiir birlesme ve devralmalarin hukuki gegerlilik
kazanabilmesi icin bildirilerek izin alinmasi gerektigini belirleme yoniinden
Rekabet Kurulu’na teblig ¢ikarma yetkisi taninmigtir. Rekabet Kurulu bu yetkisini
ilk olarak 1997/1 sayil1 Teblig ile kullanmustir.

10 yilt agkin bir siire uygulanan 1997/1 sayili Teblig’in uygulamasinda
karsilagilan temel sorunlar, pazar pay1 esiginden kaynaklanan hukuki belirsizlikler
ve esiklerin ilgili tesebbiislerden en az ikisinin cirosunu veya pazar payini dikkate
alacak sekilde belirlenmemesi nedeniyle ¢cok sayida “sorunsuz”! islemin Rekabet

! “Sorunsuz yogunlagma” islemi ile rekabet otoritesi tarafindan ayrintili bir incelemeye alinmasina gerek
goriilmeden izin verilen islemler kastedilmektedir. Bu baglamda izin verilmeyen, detayli inceleme sonrasinda
izin verilen ve kosullu izin verilen islemler “sorunlu islem” olarak tanimlanabilir. International Competition
Network (ICN) (2008), “Setting Notification Thresholds For Merger Review”, http://www.jftc.go.jp/en/
international relations/icn/kyoto-materials/pdf/Merger WG 2.pdf, Erisim Tarihi: 19.09.2012, s.6. Tiirkiye
uygulamasi dikkate alindiginda sorunsuz yogunlasma islemi teriminin, 6n inceleme agamasinda kosulsuz olarak
izin verilen islemler i¢in kullanilabilecegi diistiniilmektedir.
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Kurumu’na bildirilmesi olarak 6zetlenebilir. Bu sorunlarin giderilmesi amaciyla
hazirlanan 2010/4 say1l1 Teblig ile yapilan en 6nemli degisiklik, hukuki belirliligin
saglanmasi adina pazar pay: esiginin kaldirilmas: ve bunun yerine tamamen
ciro esasl bir bildirim sistemine gecilmesidir®. Ayrica 2010/4 sayili Teblig ile
tilke ciro esigine alternatif olarak diinya ciro esigi getirilmis ve “etkilenen pazar
istisnast "na yer verilmistir.

Bu kapsamda, ¢aligma ile hedeflenen 1997/1 sayili Teblig ile 2010/4 say1ili
Teblig’in uygulamasinda karsilasilan sorunlari tespit ederek, bu sorunlara iliskin
¢Oziim Onerileri sunmaktir.

Calismada oncelikle yogunlasma kontroliinde bildirim sistemleri yontiyle
yabanci iilke uygulamalarina yer verilecektir. ikinci boliimde bildirim esiklerinin
belirlenmesinde dikkate alinmasi gereken kriterlere yer verilerek pazar payi
esigi, ciro esigi ve diinya ciro esigi bu kriterler kapsaminda degerlendirilecektir.
Caligmanin tgiincii bolimiinde, 1997/1 sayili Teblig ve 2010/4 sayili Teblig
ile sirasiyla 2010 ve 2011 yili Rekabet Kurulu kararlari incelenecektir®. Son
boliimde ise her iki Teblig’in uygulamasinda karsilagilan sorunlar cergevesinde
¢Oziim Onerileri sunulacaktir.

1. DUNYA UYGULAMASI

Calisma kapsaminda Tiirkiye yogunlagmalarin kontrolii rejimi ve 2010/4 sayili
Teblig’in degerlendirilmesine 151k tutmak {izere yabanci ililke orneklerine yer
verilmigtir.

1.1. Avrupa Birligi

Tegebbiisler arasi yogunlagsmalart diizenleyen 139/2004 sayili Konsey
Tiiziigii’ niin* kapsami, Tiiziik’iin 1. maddesinde; “Topluluk boyutu”ndaki biitiin
yogunlagmalar olarak ifade edilmistir. Tiiziik’tin 1(2). ve 1(3). maddelerinde ise
Topluluk boyutundaki yogunlagsmalar belirli ciro esikleri ile ifade edilerek bu
esikleri asan yogunlagmalar tizerinde Avrupa Birligi Komisyonu (Komisyon)'na
inceleme yetkisi taninmistir. Buna gore, ilgili tesebbiislerin diinya cirolarinin
toplaminin 5 milyar Avro’yu ve ilgili tesebbiislerden en az ikisinin Topluluk
boyutundaki cirosunun ayri ayrt 250 milyon Avro’yu ge¢mesi durumunda
Komisyon’un inceleme yetkisi dogmaktadir®.

22010/4 sayih Teblig’'in Genel Gerekgesi, s.1., para. 4.

3Caligma kapsaminda Rekabet Kurulu’nun, 1997/1 sayili Teblig’in uygulamada oldugu 01.01.2010-31.12.2010
tarihleri arasindaki yogunlagsma kararlari (toplam 210 karar) ile 2010/4 sayil1 Teblig’in uygulamada oldugu
01.01.2011-31.12.2011 tarihleri arasindaki yogunlagma kararlar1 (toplam 238 karar), bildirilen iglemlere yonelik
kararlarm sonuglari, izne tabi olduguna karar verilen islemlerin hangi esikleri astig1 ve iglemin taraflarinin
Tiirkiye’de faaliyeti olup olmadigi bakimindan analiz edilmistir.

4Council Regulation (EC) No 139/2004 Of 20 January 2004 On The Control Of Concentrations Between Undertakings.
5 Ayni madde altnda bu kuralm istisnalarma da yer verilmistir. Ornegin iiye devletler ile Avrupa Birligi
arasindaki yetki paylagimini saglamak amaciyla Tiiziik’tiin 1(2) maddesinde, esikleri asan bir islemde ilgili
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1.2. Almanya

Alman Rekabet Kanunu’'na (Act Against Restraints Of Competition) gore bir
yogunlagsma isleminin bildirime tabi olmasi igin, ilgili tesebbiislerin diinya
cirolarimin toplamimin 500 milyon Avro’dan fazla olmasi, ilgili tesebbiislerden en
az birinin Almanya cirosunun 25 milyon Avro’yu agsmasi ve diger ilgili tesebbiisiin
Almanya cirosunun 5 milyon Avro’dan fazla olmasi gerekmektedir. Bununla
birlikte, Alman Rekabet Kanunu ile yogunlasma islemlerinin bildirilmesine
yonelik iki “de minimis” istisnasi getirilmistir. Buna gore ciro esiklerini asan bir
yogunlasmada taraflardan birinin diinya cirosunun 10 milyon Avro’dan az olmasi
ve herhangi bir gruba baghh olmamast durumunda veya islemin gerceklestigi
pazarin en az bes yildir faaliyette olmasi ve son yilda pazarin toplam cirosunun
15 milyon Avro’dan az olmast durumunda s6z konusu islemler icin bildirim
zorunlulugu ortadan kalkmaktadir®.

1.3. Fransa

Ikili ciro esigi sistemini benimseyen Fransa uygulamasinda ilk esik ilgili
tesebbiislerin diinya cirolarinin toplamini (150 milyon Avro), ikinci esik ise ilgili
tesebbiislerden en az ikisinin Fransa’da elde ettikleri cirolarini (50 milyon Avro)

esas almaktadir. Bir islemin Fransa’da bildirime tabi olmasr icin her iki esigin de
astlmasi gerekmektedir’.

1.4. italya

Italya uygulamasinda bir yogunlagma igleminin bildirime tabi olmast icin islem
taraflarinin Italya’da elde ettikleri toplam cirolarinin 474 milyon Avro’dan fazla
olmasi ve ayni zamanda devre konu tarafin Italya’daki toplam cirosunun 47
milyon Avro’dan fazla olmasi gerekmektedir®.

1.5. Danimarka

Danimarka uygulamasinda iki farkli esik sistemi belirlenmis ve ilgili
tesebbiislerin cirolarinin iki sistemden birinde belirlenen esikleri agsmasi islemin
bildirime tabi olmas icin yeterli goriilmiistiir. Ilk sisteme gore ilgili tesebbiislerin

tesebbiislerin her birinin Topluluk cirosunun iicte ikisinden fazlasini ayni iiye devlette elde etmesi durumunda
islemin Topluluk Boyutu kapsaminda degerlendirilmeyecegi diizenlemesine yer verilmistir.

%Bkz. Alman Rekabet Kanunu madde 35. Bkz. Bundeskartellamt (2005) “Information leaflet on the German
control of concentrations”, http://www.bundeskartellamt.de/wDeutsch/download/pdf/Merkblaetter/Merkbla-
etter_englisch/0O6MerkblattzurDeutschenFusionskontrolle e.pdf, Erisim Tarihi: 23.12.2012, s.4. Ayrica bkz.
http://www.iclg.co.uk/index.php?area=4&country results=1&kh publications id=218&chapters id=4909,
Erisim Tarihi:15.4.2012.

"Bkz. Commercial Code (Code de commerce-Fransa Ticaret Kanunu) nun L430-2 numarali maddesi. Ayri-
ca bkz. Autorité de la Concurrence, Merger Control Guidelines, http://www.autoritedelaconcurrence.fr/doc/
Id_mergers final.pdf, Erisim Tarihi: 19.12.2012, s. 22, para.69.

8 Bkz. http://www.agcm.it/en/competition--mergers-and-acquisitions/turnover-thresholds.html, Erigim Tarihi:
22.01.2013. Competition and Fair Trading Act, No:287, 10.10.1990, 16(1).
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Danimarka’daki toplam cirolarinin 900 milyon Danimarka Kronu’ndan (yaklasik
121 milyon Avro)’ fazla olmasi ve ilgili tesebbiislerden en az ikisinin Danimarka
cirolariin 100 milyon Danimarka Kronu’ndan (yaklasik 13,4 milyon Avro) fazla
olmasi gerekmektedir.

Ikinci sisteme gore ise, islemin bildirime tabi olmast i¢in, ilgili tesebbiislerden
en az birinin Danimarka cirosu 3,8 milyar Danimarka Kronu’nu (yaklasik 510
milyon Avro) agsmali ve ayrica en az bir diger ilgili tesebbiisiin diinya cirosu 3,8
milyar Danimarka Kronu’ndan (yaklastk 510 milyon Avro) fazla olmalidir'.

1.6. Isvec

Isvec uygulamasinda, ilgili tesebbiislerin Isvec¢’teki toplam cirolariin yaklasik
110 milyon Avro’dan fazla olmasi ve ilgili tesebbiislerden en az ikisinin Isveg’teki
toplam cirosunun ayr1 ayri yaklagik 23 milyon Avro’dan fazla olmasi durumunda
islem bildirime tabi olmaktadir. Bununla birlikte, taraflarin toplam cirolarin
dikkate alan ilk esigin asilmasi durumunda taraflarin bildirim yiikiimliiligi
dogmamasina kargin, Isve¢ Rekabet Otoritesi (The Swedish Competition
Authority)’nin belirli kosullarin varligi halinde taraflardan islem hakkinda
bildirim yapmalarini talep etme hakk: bulunmaktadir'!.

1.7. Norveg

Norveg¢ uygulamasinda sadece bir esik sistemi kullanilmaktadir. Buna gore, bir
yogunlagsma isleminin bildirime tabi olmasi i¢in, ilgili tesebbiislerin Norveg’te
elde ettikleri ciro toplaminin 50 milyon Norveg Kronu (yaklastk 7 milyon Avro)'?
ve {lizerinde olmasi1 ve ayni zamanda ilgili tesebbiislerden en az ikisinin Norvec’te
elde ettikleri cirolarinin 20 milyon Norve¢ Kronu’ndan (yaklasik 3 milyon Avro)
fazla olmasi gerekmektedir'®.

° Danimarka’nin ciro esiklerinin Avro karsihi@inin belirlenmesinde 11.03.2013 tarihli Avrupa Merkez Bankasi
(European Central Bank) kuru esas alinmistir. Bkz. http://www.ecb.int/stats/exchange/eurofxref/html/index.
en.html, Erisim Tarihi: 11.03.2013.

19 The Competition Act (Consolidated Act No. 1027, 21.08.2007), 12 (1). Bkz. Merger Guidelines (2010), http://
www.kfst.dk/fileadmin/webmasterfiles/konkurrence/Fusionskontrol/Merger guidelines.pdf, Erisim Tarihi:
23.12.2012, s.6. Ayrica bkz. http://www.iclg.co.uk/index.php?area=4&country results=1&kh publications
id=218&chapters id=4904, Erisim Tarihi: 15.04.2012.

" Swedish Competition Act (2008:579), 4(6). Ayrica bkz. Guidance from the Swedish Competition Authority
for the notification and examination of concentrations between undertakings (2010), http://www.kkv.se/upload/
Filer/ENG/Competition/Guidance notification concentrations undertakings.pdf, Erigsim Tarihi: 23.12.2012,
para.17, 20. http://www.iclg.co.uk/index.php?area=4&country results=1&kh publications id=218&chapters
id=4972, Erisim Tarihi: 15.4.2012,

2 Norveg’in ciro esiklerinin Avro karsih@inin belirlenmesinde 11.03.2013 tarihli Avrupa Merkez Bankasi
kuru esas alinmustir. Bkz. http://www.ecb.int/stats/exchange/eurofxref/html/index.en.html, Erisim Tarihi:
11.03.2013.

13 Regulation on the Notification of Concentrations, 28.04.2004, para. 2. Bkz. http://www.konkurransetilsynet.
no/en/legislation/Regulation-on-the-notification-of-concentrations-/, Erisim Tarihi: 23.12.2012.
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1.8. irlanda

Irlanda’da bir yogunlagsma isleminin bildirime tabi olmasi i¢in ii¢ kosulun birlikte
gerceklesmesi gerekmektedir. Buna gore, ilgili tesebbiislerden en az ikisinin
diinya cirosu ayri ayr1 40 milyon Avro ve tizerinde olmali, ilgili tesebbiislerden
en az ikisi Irlanda’da faaliyet gosteriyor olmali'* ve ayrica ilgili tesebbiislerden
en az birinin Irlanda cirosu 40 milyon Avro’dan az olmamalidir’s.

1.9. Belcika

Belgika’da bir yogunlagma isleminin bildirime tabi olmast i¢in iki kogulun birlikte
gerceklesmesi gerekmektedir. Buna gore, ilgili tesebbiislerin Belgika’da elde
ettikleri cirolar1 toplaminin 100 milyon Avro’dan fazla olmasi ve aynt zamanda
ilgili tesebbiislerden en az ikisinin Belgika’da elde ettikleri cirolarinin 40 milyon
Avro’dan fazla olmasi gerekmektedir'e.

1.10 Hollanda

Hollanda’da bir yogunlagma igleminin bildirime tabi olmasi icin iki kosulun
birlikte gerceklesmesi gerekmektedir. Buna gore, ilgili tesebbiislerin diinya
cirolart toplaminin 113,45 milyon Avro’dan fazla olmasi ve ayni1 zamanda ilgili
tesebbiislerden en az ikisinin Hollanda cirosunun en az 30 milyon Avro olmasi
gerekmektedir'’.

1.11 Avusturya
Avusturya’da bir yogunlagma isleminin bildirime tabi olmasi icin asagidaki ¢
kosulun birlikte ger¢eklesmesi gerekmektedir:
 Tlgili tesebbiislerin diinya cirolarinin toplaminm 300 milyon Avro’dan
fazla olmasi,
e Tlgili tesebbiislerin Avusturya’da elde ettikleri ciro toplaminin 30 milyon
Avro’dan fazla olmasi ve
e Tlgili tesebbiislerden en az ikisinin diinya cirosunun ayr1 ayr1 5 milyon
Avro’dan fazla olmasi.
Bununla birlikte, belirtilen esikler asilsa dahi ilgili tesebbiislerden yalnizca
birinin Avusturya cirosu 5 milyon Avro’yu asiyor ve diger ilgili tesebbiislerin

4 rlanda’da faaliyet gosterme kogulunun gergeklesmesi igin; ilgili tesebbiislerin irlanda’da kayitlt bir ofis,

temsilcilik, bagh sirket vb. birimi olmasi ve irlanda’da satig yapiyor olmasi, eger boyle bagli bir birimi
bulunmamakta ise bir 6nceki yilda Irlanda’ya en az 2 milyon Avro tutarinda satig yapmig olmast gerekmektedir.
Bkz. Notice in respect of certain terms used in Part 3 of the Competition Act 2002 (2006), madde 3, http://www.tca.
ie/images/uploaded/documents/N 02 003 as amended on 12 December 2006.pdf, Erisim Tarihi: 23.12.2012.
'S Competition Act, No:14, 2002, 18 (1).

1 Act on the Protection of Economic Competition, 2006, madde 7 (1), http://economie.fgov.be/en/binaries/
apec-new_tcm327-56301.pdf, Erisim Tarihi: 10.02.2013.

7 Dutch Competition Act, 2009, madde 29, http://www.nma.nl/en/images/Dutch%20Competition%20
Act%20-%20in%20English%20(version%200f%20July %201 %2C%202009)23-192040.pdf, Erisim Tarihi:
10.02.2013.
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diinya cirosu toplami 30 milyon Avro’yu asmiyorsa bildirim yiikiimliligu
dogmamaktadir'®,

1.12. ispanya

Ispanya uygulamasinda iki farkli esik sistemi belirlenmis ve ilgili tesebbiislerin
cirolarinin iki sistemden birinde belirlenen esikleri asmasi islemin bildirime tabi
olmasi i¢in yeterli goriilmiistiir.

Birinci sisteme gore, bir yogunlasma iglemi sonucunda Ispanya’daki bir
ilgili irtin/hizmet pazarinda en az %30 oraninda pazar pay1 artis1 gerceklesiyorsa
islemin bildirilmesi gerekmektedir.

Ikinci sistemde ise, bir islemin bildirime tabi olmasi i¢in ilgili tesebbiislerden
en az ikisinin Ispanya’da elde ettikleri cironun 60 milyon Avro’dan fazla olmast
ve ayn1 zamanda ilgili tesebbiislerin Ispanya’da elde ettikleri cirolari toplaminin
240 milyon Avro’dan fazla olmasi gerekmektedir'.

1.13. Ingiltere

Ingiltere uygulamasinda zorunlu bildirim sistemi bulunmamakla birlikte, bir
islemin yogunlagmalara iliskin mevzuat kapsaminda degerlendirilebilmesi
bakimindan iki farkli esik belirlenmistir®.

“Arz payi testi” (share of supply test) olarak adlandirilan birinci esige
gore, iglem ile arz acisindan yapilacak tanimlamada en az %?25’lik bir arz payi
olusturulmasi gerekmektedir. Arz pay1 testi, hesaplama asamasinda dikkate
alinan kriterler bakimindan pazar pay1 testinden farklilik gostermektedir. Islem
sonrasinda tesebbiisiin sahip olacag1 arz payinin hesaplanmasinda deger, maliyet,
fiyat, miktar, kapasite, ¢alisan sayist veya baska kriterler kullanilabilmektedir?'.
Arz pay1 testinin uygulanmasi icin iglem sonucunda arz payinda artis meydana
gelmesi gerekmektedir ve bu nedenle arz payi testi sadece ilgili tegebbiislerin
benzer iiriinler tiretmesi durumunda uygulanmaktadir®.

Ciro bazli ikinci esige gore, islemin yogunlagmalara iligkin mevzuat
kapsaminda incelenebilmesi i¢in devre konu tesebbiisiin Ingiltere’deki cirosunun
70 milyon Pound’u agmasi gerekmektedir®.

18 Cartel Act, 2005, madde 9, http://www.ris.bka.gv.at/GeltendeFassung.wxe?Abfrage=Bundesnormen&Geset
zesnummer=20004174, Erisim Tarihi: 10.02.2013. Ayrica bkz. Merger Notification and Procedures Template
(2006), http://www.en.bwb.gv.at/SiteCollectionDocuments/Austrial CNmergertemplaterevSep06.pdf, Erigim
Tarihi: 10.02.2013, s.3.

19 Competition Act 15/2007, madde 8 (1).

2 Enterprise Act, 2002, madde 23 (1), (3).

2! Enterprise Act, 2002, madde 23 (5).

2 Office of Fair Trading (2009), “Mergers Jurisdictional and Procedural Guidance”, http://www.oft.gov.uk/
shared oft/mergers ea02/0ft527.pdf, Erisim Tarihi: 27.11.2012, s.11, 12, 26.

% Enterprise Act, madde 23 (1). Ayrica bkz. Office of Fair Trading (2003), “Overview of the Enterprise Act
(The competition and consumer provisions)”, http://www.oft.gov.uk/shared oft/business leaflets/enterprise
act/oft518.pdf, Erigim Tarihi: 26.11.2012, 5.9, 12.
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Bildirim zorunlulugu bulunmamasina ragmen tesebbiisler acisindan hukuki
belirliligin saglanmasi adina Adil Ticaret Ofisi’ne (Office of Fair Trading)
yogunlagsmalarin incelenmesinde siire sinirlamasi getirilmistir. Buna gore, bir
yogunlagsmanin incelenebilmesi i¢in islemin heniiz gerceklestirilmemis olmasi
veya gerceklestirilmesinin tizerinden en fazla 4 ay ge¢mis olmalidir. Ayrica,
islemin kamuoyuna duyurulmasi veya ilgili otoriteye bildirilmesi halinde, duyuru
veya bildirimin iizerinden en fazla dort ay gegmis olmalidir®.

1.14. Amerika Birlesik Devletleri (ABD)

ABD uygulamasinda bildirim yiikiimliiliigiiniin dogmast igin yogunlagma
taraflarindan en az birinin ABD’de veya ABD’yi etkileyen ticari faaliyetinin
bulunmasi gerekmektedir®. Bu ¢ercevede bir yogunlagsma isleminin bildirime
tabi olup olmadiginin belirlenmesinde oOncelikle islemin biiyiikliigii dikkate
alinmaktadir. Buna gore, bir yogunlasma isleminde, eger varsa devralanin
islem oncesinde devre konu tesebbiiste sahip oldugu varliklar veya oy haklari
da dahil olmak iizere, igslem sonrasinda devralan tarafin devre konu tesebbiiste
sahip olacagi varliklar veya oy haklarinin toplam degeri 272,8 milyon Amerikan
Dolari’ni1 astyor ise igslemin bildirilmesi gerekmektedir?.

Islem sonrasinda sahip olunacak varliklar veya oy haklarinin toplam degeri
68,2 ile 272,8 milyon Amerikan Dolar1 arasinda ise iglemin bildirime tabi olup
olmadigini belirlemek icin taraflarin biiyiikltigii testi uygulanmaktadir. Taraflarin
biiyiiklugii testine gore devralan ve devreden taraflardan herhangi birinin diinya
capindaki satiglarinin veya varliklarinin® en az 13,6 milyon Amerikan Dolart,
digerinin ise en az 136,4 milyon Amerikan Dolar1 olmasi durumunda islemin
bildirilmesi gerekmektedir. Taraflarin biiyiikliigii testinde, onceki testten farkl
olarak devralan ve devredilenin dahil olduklar1 gruplarin tamaminin satiglar1 ve
varliklar1 dikkate alinmaktadir?.

ABD uygulamasina iligkin olarak belirtilmesi gereken son husus, bir
yogunlasma iglemi sonrasinda sahip olunacak varliklar veya oy haklarinin toplam
degeri 68,2 milyon Amerikan Dolari’ndan az ise islemin bildirim zorunlulugu
bulunmamaktadir®.

* Enterprise Act, madde 24. Ayrica bkz. Office of Fair Trading 2009, s.22.

2> Commercial Practices 16 CFR §§ 801.3, http://www.ecfr.gov/cgi-bin/text-idx ?c=ecfr&sid=c39545bbddbc
7638055e2d701e0608a4&rgn=div5&view=text&node=16:1.0.1.8.86&idno=16, Erisim Tarihi: 09.02.2013.
ABD disinda bulunan varliklarin devralinmasi durumunda gerceklestirilen iglemin bildirim yiikiimliiliigiiniin
belirlenmesi konusunda uygulanan esikler i¢in bkz. 16 C.F.R. §§ 802.50 ve §§ 802.51

% Federal Register (2012), Vol. 77, No. 18, http://www.ftc.gov/0s/2012/01/120124claytonact7a.pdf, Erigim
Tarihi: 09.02.2013.

27 Hart-Scott-Rodino Act, 15 U.S.C. § 18a (a), http://www.law.cornell.edu/uscode/text/15/18a, Erigim Tarihi:
09.02.2013.

# 16 C.F.R. §§ 801. 1(a) (1)

¥ Devralma bir acik piyasa iglemi ise iglem asamasinda ddenen miktar veya senetlerin borsadaki degerinden
biiyiik olan1 esikler kapsaminda dikkate alinacak hisse senetleri degeri olarak belirlenir. Devralma, piyasada
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1.15. Cin

Cin uygulamasinda iki farkli esik sistemi belirlenmig ve ilgili tesebbiislerin
cirolarinin iki sistemden birinde belirlenen esikleri asmasi islemin bildirime tabi
olmasi i¢in yeterli goriilmiistiir.

Birinci sisteme gore, bir islemin bildirime tabi olmast icin ilgili tesebbiislerin
diinya cirolar1 toplaminin 1,1 milyar Avro’dan fazla olmasi ve ayni zamanda ilgili
tesebbiislerden en az ikisinin Cin’de elde ettikleri cirolarinin 44 milyon Avro’dan
fazla olmasi gerekmektedir.

Ikinci sisteme gore, bir islemin bildirime tabi olmas igin ilgili tesebbiislerin
Cin’de elde ettikleri ciro toplami 223 milyon Avro’dan fazla olmali ve aym
zamanda ilgili tesebbiislerden en az ikisinin Cin’de elde ettikleri cirosu 44 milyon
Avro’dan fazla olmalidir®.

1.16. Brezilya

Brezilya uygulamasinda bir islemin bildirime tabi olmasi icin islem taraflarindan
en az birinin Brezilya’daki bir 6nceki y1l cirosu 750 milyon Brezilya Reali’nden
(vaklasik 300 milyon Avro)*' tazla olmali ve ayni1 zamanda diger islem taraflarindan
en az birinin Brezilya’daki bir 6nceki y1l cirosu 75 milyon Brezilya Reali’nden
(vaklagik 30 milyon Avro) fazla olmalidir®.

2. BILDIRIM ESIKLERININ BELIRLENMESINDE DIiKKATE
ALINACAK KRITERLER

Bir yogunlagsma kontrol rejiminin etkin sekilde ¢alismasi, hangi islemlerin rekabet
otoritesine bildirilecegini belirleyen bildirim esiklerinin niteligine baghdir.

2.1. Esiklerin Niteligi

Yogunlagsma kontrol rejiminin tesebbiisler agisindan belirsizlige neden olmamasi
icin planlanan bir yogunlagma isleminin rekabet otoritesine bildirilmesinin
gerekli olup olmayacaginin taraflarca islem Oncesinde ©ngoriilebilir olmasi
gerekmektedir. Bu ise bildirim esikleri kapsaminda yapilacak degerlendirmede
kullanilacak verilerin niteligine baglidir.

islem gormeyen senetlere iliskin ise esik degerlendirmesinde eger biliniyorsa islem sirasinda 6denen bedel, bu
bedel bilinmiyorsa belirlenecek adil piyasa degeri dikkate almir. Devraliacak varliklarin degeri olarak eger
biliniyorsa islem asamasinda ddenen bedel ve varliklarin piyasa degerinden biiyiik olani dikkate alinir. (16
C.F.R. §§ 801.10)

¥ nternational Comparative Legal Guide, Merger Control, China Chapter, http://www.iclg.co.uk/practice-are-
as/merger-control/merger-control-2013/china, Erisim Tarihi: 10.02.2013.

3! Brezilya’nin ciro esiklerinin Avro kargiligmin belirlenmesinde 11.03.2013 tarihli Avrupa Merkez Bankasi
kuru esas alinmustir. Bkz. http://www.ecb.int/stats/exchange/eurofxref/html/index.en.html, Erisim Tarihi:
11.03.2013.

2 Law n. 12.529/2011, madde 88. Ayrica bkz. International Comparative Legal Guide, Merger Control, Brazil
Chapter, http://www.iclg.co.uk/practice-areas/merger-control/merger-control-2013/brazil, Erisim Tarihi:
10.02.2013.
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Bildirim esikleri agik ve anlagilabilir olmali, sadece objektif olarak
olciilebilir kriterlere ve islemin taraflarinca kolaylikla ulagilabilir olan bilgilere
dayanmalidir®. Ayrica, taraflar, bildirim yapilmasinin gerekli olup olmadigina
karar verme asamasinda planlanan islemin detayli bir analizini yapmak zorunda
kalmamalidir*. Boylelikle tesebbiisler agisindan gergeklestirilmesi planlanan
bir iglemin bildirime tabi olup olmayacag:i konusundaki belirsizlikler ortadan
kaldirilmig olacaktir.

Ciro esigi, bir yogunlagma isleminin bildirime tabi olup olmadiginin
belirlenmesinde yalnizca iglem taraflarinin satiglarin1 dikkate almasi dolayisiyla
taraflarin, bildirim ytkiimluliigtinii objektif kriterler dogrultusunda ve kolaylikla
ulagilabilir bilgiler cercevesinde degerlendirmelerini saglayarak® bildirim
yiikiimliiliigiine hukuki belirlilik kazandirmaktadir.

Bununla birlikte, Giiven’e gore, sadece ciro esiginin kabul edilmesi,
cirolarin yiiksek oldugu sektorlerde bildirim yapilmasi zorunlulugundan dolay1
gereksiz yigilmalara, cirolarin yiiksek olmadigi sektorlerde ise islemlerin
esikleri agmamasina neden olabilir. Amag¢ ilgili piyasalardaki yogunlagmalar
yoluyla etkin rekabetin azaltilmasini 6nlemek oldugundan, ciro esigi ile birlikte
yogunlagmalarin kontroliinde pazar payi kriterinin kullanilmasi daha etkin bir
yontemdir?’.

Bir yogunlagma isleminin degerlendirilmesinde dikkate alinan ilk kriter
devralan tesebbiisiin islem sonrasinda ilgili pazarda sahip olacagi pazar payidir.
Ayricadevralan tesebbiisiin islem sonrasinda sahip olacagi pazar payi artik¢a iglem
sonucunda ilgili pazarda rekabetin kisitlanmasi olasilig1 da yiikselmektedir®. Bu
nedenle, pazar pay1 esigi olasi sorunlu iglemleri belirleme agisindan diger esik
tiirlerine nazaran daha uygundur®.

3 ICN (2005), “Recommended Practices For Merger Notification Procedures”, http://www.internationalcom-
petitionnetwork.org/uploads/library/doc588.pdf, Erigsim Tarihi: 19.09.2012, s.3-4.

#BIAC/ICC (2001), Recommended Framework For Best Practices in International Merger Control Procedures,
http://www.biac.org/statements/comp/BIAC-ICCMergerPaper.pdf, Erisim Tarihi: 19.09.2012, 5.6-7.
SICPAC (2000), “International Competition Policy Advisory Committee Final Report”, Chapter: 3, s.108,
http://www.usdoj.gov/atr/icpac/finalreport.htm, Erisim Tarihi: 17.02.2013.

Ayni yonde oneriler igin bkz. Community Merger Control Green Paper on The Review of The Merger
Regulation, 1996, para. 31; http://europa.eu/documents/comm/green papers/pdf/com96 19 en.pdf, Erisim
Tarihi: 17.02.2013, ICN 2008, 5.3, Commission Consolidated Jurisdictional Notice Under Council Regulation
(EC) No 139/2004 On The Control Of Concentrations Between Undertakings, para. 127, http://eur-lex.europa.
eu/LexUriServ/LexUriServ.do?uri=0J:C:2008:095:0001:0048:EN:PDF, Erigim Tarihi: 17.02.2013.

3% HARLE, N., P. OMBREGT ve K. COOL (2012), Merger Control and Practice in the BRIC Countries
vs. the EU and the US: Review Thresholds, Insead 2012/100/ST, s.1. Ayrica bkz. SOLMAZ, E. (2009),
Yogunlasmalarin Kontroliinde Bildirim Esikleri, Rekabet Kurumu Uzmanlik Tez Serisi No: 105, Ankara, s.22.
3 GUVEN, P. (2003), Tiirk Rekabet Hukuku ve Avrupa Birligi Rekabet Hukukunda Birlesme ve Devralmalarin
Denetlenmesi, 1kinci Baski, Yetkin Yayinlari, Ankara, s.297.

¥ MOTTA, M (2004), Competition Policy: Theory and Practice, Cambridge University Press, New York, s.236.
¥ KASSAMALL R.A. (1996), “From Fiction to Fallacy: Reviewing the E.C. Merger Regulation’s Community
Dimension Thresholds in the Light of Economics and Experience in Merger Control”, European Law Review,
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Diger taraftan, pazar pay1 esigi islem kapsaminda ilgili pazarin tanimlanmasi
ve taraflarin belirlenen pazarlardaki pazar paylarinin hesaplanmasini zorunlu
kilmaktadir. Pazar tanimi ise rekabet hukukunun en zor ve tartismaya
acik konularindan biridir. Pazar payr esiginin bir bildirim kriteri olarak
belirlenmesi, iglem taraflarinin ilgili rekabet otoritesi tarafindan pazarlarin nasil
tanimlanacagini kolaylikla degerlendirebilecekleri ve ilgili pazarda kendi pazar
paylarin1 hesaplayabilecekleri varsayimina dayanmaktadir*®. Cetinkaya, ilgili
pazarin belirlenmesinde iiriiniin 6zellikleri, tiiketici tercihleri, pazara ait gecmis
veriler ile tiriinlerin fiyatlarindaki farkliliklar1 dikkate alinacak faktorler arasinda
saymakta ve ilgili pazar taniminda zorluklar ile karsilagilacagint belirtmektedir*'.
Whish ise ilgili pazarin tanimlanmasinin ekonomik bir kavram oldugunu ve bazi
durumlarda ileri ekonometrik analizlere ihtiya¢ duyuldugunu belirtmektedir*’.
Belirtilen nedenlerle bir iglem kapsaminda ilgili pazarin tanimlanmasi taraflar
acisindan zorluklara ve yiiksek maliyetlere neden olmaktadir. Pazar paylarinin
hesaplanmasi icin gerekli olan bilgilere ilgili tesebbiislerin ulagmas: ise her
zaman miimkiin olamamaktadir. Ayrica bir islem kapsaminda ilgili pazar veya
pazarlarin farkl sekillerde tanimlanabilecek olmasi da taraflarin pazar paylarinin
hesaplanmasini tartigmali hale getirmektedir*”. Bu nedenle, pazar payi esigi
uygulama asamasinda tesebbiisler agisindan bir¢ok belirsizligin dogmasina neden
olmaktadir. ICN Raporu’nda pazar pay: esigi nedeniyle bildirim sistemlerinin
kendilerinden beklenen faydalarin 6tesinde zorluga ve maliyete neden olacag:
belirtilmektedir*. Bu cercevede, pazar payma dayanan testler yerine bildirim
ytiktimliiliigiiniin belirlenmesinde satiglar veya malvarlig1r gibi objektif olarak
belirlenebilen ve kolaylikla ulagilabilen bilgilerin tercih edilmesi onerilmektedir®.

Ayrica tesebbiisler, hukuki belirsizlik ve cezai yaptirima ugrama riski
nedeniyle ilgili pazarin dar tanimlanmasi durumunda pazar payr esigini
agsabilecek tiim islemleri rekabet otoritesine bildirmek suretiyle kendileri
acisindan islem maliyetine sebep olmakta ve rekabet otoritelerinin de ig ytikiint
arttirabilmektedirler.

2.2. Yerel Bag

Yogunlagmalarin kontroliiniin etkin bir sekilde yapilabilmesi icin bildirim
esiklerinin yalnizca ilgili iilkede rekabeti kisitlayici etki dogurmast muhtemel

21 Supp (Competition Law Survey), s.108-109.

“ SAVRIN, D. ve B. MCCUTCHEN (2008), “Meddlesome Market Share Notification Thresholds Can Have
A Chilling Effect”, International Antitrust Bulletin, Vol:3, s. 13-14.

4 CETINKAYA, M. (2003), ilgili Pazar Kavrami ve Ilgili Pazar Tammnda Kullanilan Nicel Teknikler,
Rekabet Kurumu Uzmanlik Tezleri Serisi No: 4, Ankara, s. 25-51.

“WHISH, R. (2005), Competition Law, Fifth Edition, Oxford University Press, s.24.

“Harle vd. 2012, s.1

“ICN 2008, s.4.

SBIAC/ICC 2001, s.6. Ayni yonde oneriler igin bkz. Savrin ve McCutchen 2008, s.13.
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islemlere bildirim ytiktimliiliigii getirecek sekilde diizenlenmesi gerekmektedir.
Bu ise esiklerin, yogunlagmaya taraf tesebbiislerin ilgili tilkeye yonelik
faaliyetlerini dlgebilecek sekilde belirlenmesi ile miimkiin olabilir*.

ICN Tavsiye Metni’nde*” bildirim esiklerinin, tesebbiislerin iilkedeki
faaliyetlerini olgebilmesi i¢in makul diizeyde “yerel bag” (local nexus) sarti
icermesi gerektigi vurgulanmistir. OECD Tavsiye Metni’nde de bildirim
esiklerinin, iilke disinda faaliyet gosteren tesebbiisler tarafindan gerceklestirilen
ve iilkedeki rekabetci yapiya herhangi bir etkisi bulunmayan yogunlagsma
islemlerini bildirime tabi kilacak sekilde diizenlenmemesi gerektigi, aksi
takdirde bunun tesebbiisler acisindan gereksiz iglem maliyetlerine yol agacagi
belirtilmigtir*®. ICN Tavsiye Metni’nde ayrica, bildirim esiklerinin, yerel bag
sart1 icermemesinin rekabet otoritelerinin kaynaklarinin etkin kullanilmasini
engelleyecegi ifade edilmistir®.

Yerel bag kriterinin saglanmasinda, taraflarin faaliyetlerinin birlikte mi ayri
ayrt mi1 degerlendirilecegi hususu 6nem arz etmektedir. Bir igslemin taraflarinin
tilke icindeki faaliyetlerinin ayri ayr1 degerlendirilmesine imkan vermeyen ve
bildirim yiikiimliiliigtinii sadece taraflarin toplam pazar payi, toplam cirosu veya
toplam malvarligina dayandiran bildirim esikleri, tilkede rekabeti kisitlayict etki
yaratma olasilig1 olmayan islemlerin de bildirilmesini zorunlu héle getirebilir®.
Bu baglamda ICN Tavsiye Metni’'nde belirtildigi gibi bildirim esiklerinin,
islem taraflarindan en az ikisinin ve/veya devre konu tesebbiisiin ilgili tilkedeki
faaliyetlerini dikkate alacak sekilde diizenlenmesi gerekmektedir’'.

2.3. Yerel Bag Baglaminda Diinya Cirosu Esiginin Degerlendirilmesi

Bu boliimde yogunlasma islemlerine bildirim yiikiimliliigii getirilmesinde
tesebbiislerin diinya capindaki faaliyetlerini dikkate alan bir esigin belirlenmesinin
yogunlasma kontrol rejimine etkisi incelenecektir.

Bildirim esiklerinin belirlenmesinde temel ilke yalnizca iilke sinirlarinda
hissedilir derecede rekabetci etki dogurmasi muhtemel islemlere bildirim
zorunlulugu getirilmesidir. Diinya cirosu esigi ise iilkede rekabeti kisitlayict etki
dogurmasi s6z konusu olmayan ¢ok sayida sorunsuz igleme bildirim yiikiimliiliigi
getirebilir ve bildirim sayisinda artisa neden olarak, rekabet otoritesinin ig ytiktint
artirabilir®?.

46 Solmaz 20009, s.16.

47 ICN 2005, s.1.

4 OECD (2005), “Recommendation of the Council on Merger Review”, http://www.oecd.org/competition/
mergers/40537528.pdf, Erigsim Tarihi: 16.12.2012, s5.2.

“ICN 2005, s.1.

30 Solmaz 2009, s. 17-18.

STICN 2005, s.2.

52Solmaz 2009, s.32-33.
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Literatiirde, bildirim zorunlulugunun belirlenmesinde kullanilan kriterlerden
en anlagilmaz olanlardan birinin tegebbiislerin diinya ¢apindaki finansal verilerini
dikkate alanlar oldugu ve ilgili otorite acisindan tesebbiislerin yurt digindaki
satiglarinin veya malvarliklarinin dikkate alinmasinin uygun olmadigi kabul
edilmektedir™.

AB uygulamasini degerlendiren Heimler bir yogunlasmanin Avrupa
pazarlarini etkilemesi durumunda Avrupa’yt dikkate alan bir ciro esiginin
yeterli olacagini, yogunlagsma kontroliinde bir islem acisindan Komisyon’un
yetkili olup olmadiginin belirlenmesinde diinya cirosu esigine ihtiya¢ olmadigini
savunmakta ve tesebbiislerin yalnizca Avrupa’daki faaliyetlerinin dikkate
alimmast gerektigini ileri siirmektedir. Topluluk genelinde en az 250 milyon
Avro ciroya sahip sirketlerin biiyiik olasilikla diinya ¢apinda da 5 milyar Avro
ciroya sahip olacaklari, bu nedenle de diinya cirosu esiginin kaldirilmasinin
yogunlagma kontroliiniin mevcut kapsamini (coverage) fazla etkilemeyecegini
ve her haliikarda bu degisimin yogunlagmalarin bildiriminde yerel bag prensibine
uyuldugunun bir gostergesi olacagini ifade etmektedir>*.

International Competition Policy Advisory Committee (ICPAC) Raporu’nda®
da bildirim esiklerinin satiglarin belirli bir miktarinin o tilkede yapilmasi
zorunlulugu getirilmesi durumunda dahi diinya cirosunun, iilkede makul diizeyde
etki dogurma olasilig1 bulunmayan iglemlere bildirim zorunlulugu getirebilecegi
belirtilmektedir.

Uluslararasi Ticaret Odasi tarafindan hazirlanan Tavsiye Metni’nde®® 6nemli
diizeyde yerel etki meydana getirmeyecek olan iglemlerin, sadece taraflarin diinya
genelindeki malvarliklar1 veya satiglarint dikkate alan esikler sebebiyle bildirim
zorunluluguna tabi tutulmasinin uygulamada herhangi bir yarar saglamaksizin
islem maliyetlerinin ylikselmesine neden olacagi vurgulanmistir.

2006 yilinda ikili ciro esigi sistemi uygulanan Isveg’te ilk esik acisindan
tesebbiislerin diinya cirolar1 dikkate alinmakta idi. Aym yil Isvec Rekabet
Otoritesi tarafindan Isveg’te kullamilan bildirim esiklerinin degerlendirildigi
raporda, diinya cirosu esiginin, yogunlasma islemlerinin iilkedeki rekabeti
kisitlayici etkileri agisindan yetersiz bir gosterge oldugu vurgulanmigtir®.

3 ROWLEY, J.W. ve AN. CAMPBELL (1999), “Multi-Jurisdictional Merger Review-Is It Time for a Common
Form Filling Treaty?”, http://www.mcmillan.ca/Files/Multi-Jurisdictional%20Merger%20Review with%?20
attach April%201999.pdf, Erisim Tarihi: 17.02.2013, s.7.

3 HEIMLER, A. (2003), “The Green Paper on The Review of Council Regulation 4064/89: Some Comments
on the Jurisdictional Issues”, G. Drauz ve M. Reynolds (der.), EC Merger Control A Major Reform in Progress
icinde, Oxford University Press, New York, s.30.

3 JCPAC 2000 s.100.

% BIAC/ICC 2001, 5.6-7.

37 ICN 2008, s. 28-29.

77



Rekabet Dergisi 2013, 14(2): 65-102 Ekrem SOLMAZ-Giilgin DERE

Benzer gekilde diinya cirosu esigi kullanan Estonya, 2004 yilinda
tesebbiislerin diinya cirolarini dikkate alan esikleri kaldirarak yalnizca tilkede
elde edilen cirolar1 dikkate alan yeni esikler belirlemistir. Estonya 6rneginin
incelenmesi sonucunda s6z konusu degisikligin, yabanci tesebbiisler tarafindan
Estonya’da gergeklestirilen ve ilgili pazarlarda rekabeti kisitlayic etkisi ¢ok az
olan veya neredeyse higbir etkisi olmayan islemlerin bildiriminde 6nemli oranda
azalmaya ve bunun sonucunda rekabetci etki dogurmast muhtemel islemlerin
toplam bildirimler icerisindeki oraninda artisa neden oldugu tespit edilmistir®®.

Yerel bag kriteri ile sadece iilke topraklarinda rekabet karsit1 etki doguracak
islemlerin bildirime tabi olmasi amag¢lanmakla birlikte, bu kriter tesebbiislerin
diinya capindaki faaliyetlerine dayanan ikincil esiklerin kullanilmasin
engellememektedir. Bununla birlikte, kullanilacak diinya cirosu esigi, iilkeye
etkisi bulunmayan islemleri, sadece ilgili tesebbiislerin diinya genelinde elde
ettikleri gelirler veya sahip olduklar1 varliklar nedeniyle bildirime tabi olacak
sekilde diizenlenmemelidir*®. Bu da diinya cirosu esiginin, taraflarin ilgili iilkedeki
faaliyetlerini 6l¢ecek seviyede bir iilke cirosu esigi ile birlikte kullanilmasini
gerektirmektedir.

Yukarida belirtilenler dikkate alindiginda, bir iilke ciro esigi sisteminin
bulunmasi durumunda, iilke acisindan sorunlu iglemleri belirlemede uygun bir
ara¢ olmayan ve otoritelerin is yiikiinii artiran diinya cirosu esigi sisteminin,
yogunlagma iglemlerinin bildirim yiikiimliiligii agisindan ikinci ve ayr1 bir kriter
olarak getirilmesinin uygun olmadig1 dusiiniilmektedir.

3. TURKIYE UYGULAMASININ DEGERLENDIRILMESI

Tiirkiye’de yogunlagmalarin kontrolii Kanun’un 7. maddesi ve ilgili mevzuatinda
diizenlenmistir. Kanun’un 7. maddesinde; tesebbiislerin hakim durum yaratmaya
veya hakim durumlarini giiclendirmeye yonelik olarak, tilkenin biittinii yahut bir
kisminda herhangi bir mal veya hizmet piyasasindaki rekabetin 6nemli Olciide
azaltilmasi1 sonucunu doguracak nitelikteki yogunlagma islemleri yasaklanmig
olup, maddenin 2. fikrasinda, hangi tiir yogunlagma islemlerinin hukuki
gecerlilik kazanabilmesi ic¢in bildirilerek izin alinmasi gerektigini belirleme
yoniinde Rekabet Kurulu’na teblig ¢ikarma yetkisi taninmistir. Rekabet Kurulu
bu yetkisini 12.08.1997 tarih ve 2307 sayili Resmi Gazete’de yayimlanarak
yiirtirliige giren 1997/1 sayili Teblig ile kullanmigtir®®. 10 yili agkin bir siire

¥ MALINAUSKAITE, J. (2011), “Development of Merger Control in the Baltic Countries: Over 10 Years of
Experience-Part I, European Competition Law Review, Issue 2, s.81.

3 ICN 2005, s.1.

% 1998/4 sayili Ozellestirme Yoluyla Devralmalarin Hukuki Gegerlilik Kazanabilmeleri Igin Rekabet
Kurumuna Yapilacak On Bildirimlerde ve izin Bagvurularinda Takip Edilecek Usul ve Esaslar Hakkinda Teblig
kapsaminda degerlendirilen yogunlagsmalar ve bu Teblig’de belirtilen esikler 1997/1 sayili Teblig ve 2010/4
say1li Teblig kapsamindaki yogunlasmalardan farkli nitelik arz etmesi nedeniyle ¢alismada incelenmemistir.
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uygulanan s6z konusu Teblig’in yenilenmesi ihtiyaci tizerine hazirlanan 2010/4
sayilt Teblig, 07.10.2010 tarih ve 27722 sayili Resmi Gazete’de yayimlanarak
01.01.2011 tarihi itibariyle yiirtirliige girmistir.

Asagida 1997/1 sayili Teblig ve bu Teblig’in uygulamasinda karsilasilan
sorunlara yer verilecektir. Ardindan Rekabet Kurulu kararlar1 1s1¢inda 2010/4
sayili Teblig ile bu Teblig’in uygulamasi incelenecek ve uygulamada karsilagilan
sorunlar tespit edilerek, baz1 degisiklik onerileri sunulacaktir.

3.1. 1997/1 Sayih Teblig’de Yer Alan Esikler

1997/1 sayili Teblig’in hangi yogunlagmalarin izne tabi oldugunu belirleyen
4. maddesinde “Bu Teblig’in 2 nci maddesinde belirtilen bir birlesme veya
devralma sonucunda birlesmeyi veya devralmayr gerceklestiren tegebbiislerin,
iilkenin tamanminda veya bir boliimiinde ilgili iiriin piyasasinda, toplam pazar
paylarimin, piyasanin % 25’ini agmasi halinde veya bu orani asmasa bile toplam
cirolarmmin yirmibes trilyon Tiirk Lirasi’ni agmast halinde Rekabet Kurulu’ndan
izin almalart zorunludur.” hilkmii yer almakta idi®'.

Bir tegebbiisiin kontrol yapisinda degisiklik meydana gelmesine neden olan
bir yogunlagma isleminin 1997/1 sayili Teblig kapsaminda izne tabi olmasi
icin islem kapsaminda Teblig’in 4. maddesinde belirtilen pazar pay1 veya ciro
esiklerinden herhangi birinin agilmasi1 gerekmekte idi.

3.2.1997/1 Sayih Teblig’de Yer Alan Esiklerden Kaynaklanan Sorunlar

Rekabet Kurulu’nun 1997-2010 yillar1 arasindaki uygulamasi incelendiginde,
yogunlagma islemlerine yonelik kararlarinin sayisinin yiiksek oldugu ve yillar
itibariyla arttig1 goriilmektedir. Ayrica izne tabi olduguna karar verilen 1212
islemden 1116’sina izin verilmis, 96 isleme ise ¢ogunlugu yan sinirlamalarda®
degisiklik yapilmasi hakkinda olmak iizere kosullu izin verilmistir®.

o1 26.3.1998 tarih ve 23298 sayili Resmi Gazete’de yayimlanan “Rekabet Kurulu’ndan izin Alinmasi Gereken
Birlesme ve Devralmalar Hakkindaki 1997/1 Sayili Teblig’in 4 iincii Maddesinde Degisiklik Yapilmasina
Iligkin 1998/2 sayili Teblig” ile 1997/1 sayili Teblig’in 4’iincii maddesinin birinci fikrasinda yer alan toplam
ciro miktari, on trilyon Tiirk Lirasi’ndan yirmibes trilyon Tiirk Lirasi’na ¢ikarilmis ve fikra belirtilen sekilde
degistirilmistir.

62 Kosullu izin verilen iglemlerin biiyiik kisminda (yaklagik olarak %90) isleme getirilen kosul, devralma ve
ortak girisim anlagmalarinda yer alan rekabet etmeme ve gizlilik yiikiimliiliiklerinin kapsam ve siirelerinin
degistirilmesine veya anlagmalardan cikartilmasina yoneliktir. Dolayisiyla, s6z konusu islemlerin isbu
caligmada tanimina yer verilen sorunlu islem kapsaminda degerlendirilemeyecegi diisiintilmektedir.

6 Kaynak: Rekabet Kurumu Faaliyet Raporlari, http://www.rekabet.gov.tr/default.aspx Insw=+xCaWfzD9O
h3MGV{Mcallw==-H7deC+LxBI8=, Erisim Tarihi: 17.02.2013.
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Tablo-1: Yillar Itibariyla Yogunlasma Islemlerine Yonelik Rekabet Kurulu

Kararlari
| Wil | sin | Kogulluiein | KapsamdisuEsikalts |  ToplamSay |

1997 1 0 4 5
1998 18 3 23 44
1999 31 0 41 72
2000 42 3 50 95
2001 38 4 45 87
2002 56 5 35 96
2003 58 5 31 94
2004 69 5 28 102
2005 109 2 24 135
2006 99 24 41 164
2007 164 17 40 221
2008 162 20 48 231
2009 109 4 31 109
2010 160 4 45 210

Kaynak: Rekabet Kurumu Faaliyet Raporlari

1997/1 sayili Teblig kapsaminda taraflarin pazar payr ve ciro
hesaplamasinda, tesebbiislerin sadece Tiirkiye’deki faaliyetleri ve Tiirkiye’ye
yonelik satiglar1 dikkate alinmakta idi. Bu acidan yerel bag kriterinin karsilandig:
diisiiniilmektedir. Fakat egiklerin taraflarin yalnizca toplam pazar payint ve
cirosunu dikkate almasi, bildirim yiiktimliiliigiiniin belirlenmesinde taraflardan
en az ikisinin islemin gerceklestirildigi tilkede faaliyetinin bulunmast kriterini
karsilamamaktadir. Taraflardan sadece birinin Tiirkiye’de faaliyetinin olmasi
bildirim ytikiimliiliigiiniin dogmast i¢in yeterli olabilmekteydi. Bunun sonucunda,
devralan taraf/taraflarin Tiirkiye’de herhangi bir faaliyeti veya Tiirkiye’ye satisi
bulunmamasina ragmen esiklerin sadece taraflarin toplam pazar pay1 ve cirosunu
dikkate almasi nedeniyle ¢ok sayida iglem 1997/1 sayili Tebli§ kapsaminda
degerlendirilmistir.

Ayrica, 1997/1 sayili Tebli§ kapsaminda bildirim ytkiimliltugiintin
belirlenmesinde ciro esigi ile birlikte pazar payr esiginin de kullanilmast,
taraflara islem kapsaminda ilgili pazarin belirlenmesi ve bu pazarda kendi pazar
paymi hesaplama yiikiimliiligii getirmesi dolayisiyla® tesebbiisler agisindan

% Bkz. KOCABAS, B. ve S. BOZKUS, (2012), “Recent Developments in Merger Control in Turkey”, CPI
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gercgeklestirilecek islemlerin izne tabi olup olmayacagi konusunda belirsizlige
neden olmakta idi.

Rekabet Kurulu’nun 1997-2010 yillart arasindaki yogunlasma kararlarinin
incelenmesi sonucunda 1997/1 sayili Teblig’de yer alan bildirim esiklerinden
kaynaklandig1 belirlenen temel sorunlar su sekilde siralanabilir: (i) pazar payi
esiginin kullanilmast, (ii) esiklerin sadece taraflarin toplam pazar paylari ve toplam
cirolarini dikkate almas, (iii) bir islem kapsaminda yalnizca devre konu tesebbiis
veya faaliyeti dikkate alan esiklerin kullanilmamasi, (iv) esiklerin tegebbiislerin
sadece islem kapsaminda belirlenen ilgili iiriin pazarindaki faaliyetlerini 6lgmesi®,
(v) ciro esiginin en son 1998 yilinda giincellenmis olmasidir.

3.3. 2010/4 sayih Teblig’de Yer Alan Esikler

2010/4 sayili Teblig’in “Izne tabi birlesme veya devralmalar” baghkl 7.
maddesinde asagidaki hiikkme yer verilmigtir®’:

MADDE 7- (1) Bu Tebligin 5 inci maddesinde belirtilen bir birlesme veya
devralma isleminde;

a) Islem taraflarin Tiirkiye cirolart toplamumin yiiz milyon TL’yi ve islem
taraflarindan en az ikisinin Tiirkiye cirolarimin ayri ayri otuz milyon TL’yi
veya

b) Islem taraflarindan birinin diinya cirosunun bes yiiz milyon TL’yi ve
diger islem taraflarindan en az birinin Tiirkiye cirosunun beg milyon TL’yi,

asmast halinde soz konusu islemin hukuki gecerlilik kazanabilmesi icin
Kuruldan izin alinmast zorunludur.

(2) Ortak girigimler hari¢ olmak iizere, bu maddenin birinci fikrasinda
yer alan esikler agilsa dahi, herhangi bir etkilenen pazarin bulunmadig
iglemler icin Kuruldan izin alinmasi gerekmez.

Antitrust Chronicle, May 2012 (2), https://www.competitionpolicyinternational.com/file/view/6679, Erisim
Tarihi: 17.02.2013, s.5. Ayrica bkz. Solmaz 2009, s.62.

% Uygulamada taraflarin tiim faaliyetlerinden elde edilen gelirler dikkate alinarak iglemin izne tabi olup olmadig:
degerlendirmesinin yapildig1 6rnekler mevcuttur. Fakat Rekabet Kurulu kararlarmin biiyiik ¢ogunlugunda
pazar pay1 esiginde oldugu gibi ciro esigi agisindan taraflarin sadece ilgili iiriin pazarindaki faaliyetleri dikkate
alinmaktadir.

% Solmaz 2009, s.60.

" Rekabet Kurumu tarafindan hazirlanan ve 29.12.2012 tarihli ve 28512 sayili Resmi Gazete’de yayimlanarak
01.02.2013 tarihinden itibaren yiiriirlige giren 2012/3 sayili Teblig ile 2010/4 sayili Teblig’in “Izne tabi
birlesme veya devralmalar” baslikli 7. maddesi asagidaki sekilde degistirilmistir:

“MADDE 7- (1) Bu Tebligin 5 inci maddesinde belirtilen bir birlesme veya devralma isleminde;

a) Islem taraflarinin Tiirkiye cirolari toplaminin yiiz milyon TL’yi ve islem taraflarindan en az ikisinin Tiirkiye
cirolarinin ayr1 ayri otuz milyon TL’yi veya

b) Devralma islemlerinde devre konu varlik ya da faaliyetin, birlesme iglemlerinde ise islem taraflarindan en az
birinin Tiirkiye cirosunun otuz milyon TL’yi ve diger islem taraflarindan en az birinin diinya cirosunun bes yiiz
milyon TL’yi asmasi halinde s6z konusu islemin hukuki gegerlilik kazanabilmesi icin Kuruldan izin alinmasi
zorunludur.

(2) Bu maddenin birinci fikrasinda yer alan esikler, iki yilda bir Kurul tarafindan yeniden belirlenir.”
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(3) Bu maddenin birinci fikrasinda yer alan esikler, bu Tebligin yiiriirliige
girmesinden itibaren iki yilda bir Kurul tarafindan yeniden belirlenir.”

Anilan hiikimden 2010/4 sayili Teblig ile yapilan en onemli degisikligin
pazar payt esiginin kaldirilmast ve bunun yerine tamamen ciro esasli bir bildirim
sistemine gecilmesi oldugu anlasilmaktadir. Yukarida isaret edildigi iizere,
1997/1 sayili Teblig doneminde tegebbiisler acisindan pazar payinin ve ilgili iiriin
pazarinin belirlenmesi 6nemli bir islem maliyeti ve hukuki belirsizlik yaratmakta
idi®®. Bu sebeple 2010/4 sayili Teblig ile tesebbiisler icin hukuki belirliligin
artirtlmast adina pazar payr esiginden vazgecilerek ciro esash bildirim esigi
sistemine geg¢ilmistir.

2010/4 sayili Teblig ile getirilen diger bir degisiklik tilke ciro esigine
alternatif olarak diinya ciro esiginin getirilmesi olmustur. Buna gore 2010/4
sayili Teblig’de, taraflarin yalnizca Tiirkiye cirolarin1 ve hem Tiirkiye hem de
diinya cirolarimi dikkate alan iki farkli esik sistemi belirlenmistir. Boylece bir
islem kapsaminda islem taraflarinin cirolarinin Teblig’in 7/1. fikrasinin (a) veya
(b) bendinde yer verilen iki sistemden birinde belirlenen esikleri agmasi iglemin
bildirime tabi olmas1 bakimindan yeterli olmaktadir.

Diger taraftan 2010/4 sayili Teblig’de, Teblig’in 7/1(a) bendi (iilke ciro
esigi) bakimindan ikili ciro esigi sistemi kullanilmig ve esikler islem taraflarinin
cirolarinin ayr1 ayr1 dikkate alinmasini saglayacak sekilde diizenlenmistir. i1k ciro
esigi islem taraflarinin toplam cirolarini, ikinci ciro esigi ise islem taraflarinin
ayr1 ayri cirolarini dikkate almakta ve bir iglemin bildirime tabi olmast i¢in her iki
esigin de asilmasi gerekmektedir. Dolayistyla bu uygulamanin, yalnizca devralan
tesebbiisiin yiiksek cirosu nedeniyle bildirime tabi olacak islemleri eleyerek yerel
bagin kuvvetlendirilmesini ve boylece esiklerin iilkede rekabetin kisitlanmasina
neden olabilecek sorunlu islemleri tespit giiciinii artiracagi diistiniilmektedir.
Bununla birlikte Teblig’in 7/1. fikrasinin (b) bendinde yer verilen diinya ciro
esigi bakimindan bu yaklagimin benimsenmedigi goriilmektedir. Teblig’in 7/1(b)
bendinde, iglem taraflarindan en az birinin Tiirkiye cirosunun bulunmasi, islemin
Tiirkiye piyasasindaki muhtemel etkisi bakimindan yeterli bir illiyet bag1*’ olarak
degerlendirilmistir.

% Pazar payimin hesaplanmast, ilgili iiriin pazarinin tanimlanmasini gerektirdiginden tesebbiisler agisindan zor
ve zaman alict olup, hukuki belirsizlige yol agmaktadir. Rekabet Kurumu (2007), “1997/1 Sayili Teblig’in
Gozden Gegirilmesi Hakkinda Tartisma Metni”, http://www.rekabet.gov.tr/dosyalar/mevzuatcalismasi/
mevzuatcalismasil.pdf, Erisim Tarihi: 19.09.2012, s.12-13.

% Rekabet hukuku kurallarinin iilke diginda uygulanmasimin uluslararast kamu hukukunun esaslar ile
bagdasmasinda temel kosul, bu baglantiyr mesru kilacak uygun illiyet baginin, yani etkinin bulunmasidir.
Bu baglamda, uluslararast kamu hukuku bakimindan ilgili rekabet otoritesi ile rekabeti kisitlayici faaliyet
arasinda s6z konusu hukuk diizeninin uygulanmasini mesru kilacak “uygun illiyet bagi” sartinin, yogunlagma
islemlerinde yerel bag kriterine isaret ettigi diistiniilmektedir.
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Son olarak 2010/4 sayili Teblig’de asagida detaylartyla incelenecek
olan “etkilenen pazar istisnasi”na yer verilmistir. Buna gore, ortak girigsimler
hari¢ olmak lizere, bir yogunlagma isleminde herhangi bir etkilenen pazarin
bulunmamasi halinde, 7. maddede belirlenen ciro esikleri asilsa dahi islemin izne
tabi olmayacag1 diizenlenmistir. Belirtmek gerekir ki, Teblig’in 7/1. fikrasinin
(a) ve (b) bendinde yer verilen iilke ve diinya ciro esigi sisteminin benzeri
tiirde uygulamalarina calisma kapsaminda incelenen diinya uygulamalarinda
rastlanilmakla birlikte, etkilenen pazar istisnasina dayali bir esik sisteminin
ornegine rastlanilamamistir™.

3.4. Rekabet Kurulu’nun 2010 ve 2011 Yillar1 Yogunlasma Kararlarmin
Incelenmesi

Bildirim esiklerinin yogunlagsma kontrol rejimine etkilerinin degerlendirilebilmesi
icin rekabet otoritesinin yogunlagsma iglemlerine yonelik kararlarinin incelenmesi
gerekmektedir. Caligmanin bu boliimiinde oncelikle Rekabet Kurulu tarafindan
yogunlagsma islemlerine yonelik olarak 2010 yilinda 1997/1 sayili Teblig
kapsaminda alinan kararlar, daha sonra ise 2011 yilinda 2010/4 sayili Teblig
kapsaminda alinan kararlar incelenecektir.

Incelemede, bildirilen iglemlere yonelik kararlarin sonuglari, izne tabi
olduguna karar verilen iglemlerin hangi esikleri astig1 ve iglemin taraflarinin
Tiirkiye’de faaliyeti olup olmadig1 analiz edilecektir. Ayrica, 2010 ve 2011
yillart uygulamalar1 karsilastirilarak, 2010/4 sayilt Teblig ile getirilen bildirim
esiklerinin, Tirkiye’de rekabetci etki dogurmast muhtemel iglemlere bildirim
zorunlulugu getirip getirmedigi incelenecek ve bu baglamda esiklerden
kaynaklanan sorunlar ortaya konulacaktir.

3.4.1. Rekabet Kurulu’nun 2010 Yih Yogunlasma Kararlarmn Incelenmesi

Rekabet Kurulu tarafindan 2010 yilinda 1997/1 sayili Teblig kapsaminda
toplam 210 karar alinmisgtir. Bu kararlardan 16’sinda bildirilen islemlerin Teblig
kapsaminda olmadigina, 27’sinde ise islem taraflarinin toplam pazar pay1 veya
cirolariin belirlenen esikleri asmadigina karar verilmistir. Kanun’un 7. maddesi
kapsaminda incelenen 1667! iglemden 164’iine izin verilmis, iki isleme™ ise
oninceleme agamasinda kosullu izin verilmistir. Ayrica kosullu izin verilen bu iki

™ Ayni yénde bkz. AKKAYA, M. B. ve T. ERDOGAN (2011), “Recent Amendments In The Turkish Merger
Regime: A Unique Notification System based On Affected Markets”, Mediterranean Competition Bulletin, Nr
3- extra, http://ec.europa.eu/competition/publications/mediterranean/index.html, Erisim Tarihi: 30.09.2012, s.9.
I Teblig kapsaminda olduguna karar verilen ve nihai incelemeye alinan bir iglemde, taraflarin devralma iglemine
iligkin yaptiklar1 degisiklik sonucunda Rekabet Kurulu islemin Teblig kapsaminda olmadigina karar vermistir.
Bkz. 12.10.2010 tarih ve 10-64/1355-498 sayili Rekabet Kurulu Karari.

2 Rekabet Kurulu’nun 08.07.2010 tarih ve 10-49/929-327 sayili, 16.09.2010 tarih ve 10-59/1195-451 sayili
kararlart.
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islem diginda iki iglem” nihai incelemeye alinmistir. Bu veriler agsagidaki tabloda
yer almaktadir.

Tablo-2: 2010 yilinda Karara Baglanan Birlesme/Devralma Dosyalari

164 2 27 16 1 210

Kaynak: Rekabet Kurulu Kararlar:

Yogunlagma kontrol rejimi uygulamalarinin incelenmesi sonucunda diinya
genelinde “sorunlu” iglemlerin toplam bildirimlerin %2’sini olusturdugu
tespit edilmis ve bazi iilkelerin %5’lik sorunlu iglem tespit oranini hedefledigi
belirtilmistir™. 2010 yilinda Rekabet Kurulu tarafindan alinan yogunlagmalara
yonelik 210 karardan ikisinde islem nihai incelemeye alinmis, iki igleme ise
kosullu izin verilmistir. Bu nedenle bildirilen islemler igerisinde sorunlu olarak
tanimlanabilecek islemlerin oram %1,9’dur.

Rekabet Kurulu tarafindan 2010 yilinda izne tabi olduguna karar verilen 166
islemde hangi esiklerin asildig1 asagidaki tabloda yer almaktadir.

Tablo-3: Bildirim Esiklerinin Asildig1 islemler

Ciro Esigi 106 64
Pazar Pay1 Esigi 20 12
Ciro ve Pazar Pay1 Esigi 40 24

Kaynak: Rekabet Kurulu Kararlar

1997/1 sayilhi Teblig kapsamindaki esikler, islem taraflarinin ayr1 aym
degerlendirilmesine imkan taniyacak sekilde taraflardan en az ikisi sartini
icermemekte, yalnizca taraflarin toplam pazar paylar1 ve toplam cirolarini dikkate
almakta idi. Dolayisiyla bu durum, iilkede rekabet¢i etki dogurmasi muhtemel
olmayan islemlerin esikleri agsmasina ve bildirilmesine neden olmakta idi.
Nitekim, 2010 yilinda izne tabi olduguna karar verilen 166 islemden 10’unda
devre konu tarafin, 12’sinde ise devralan tarafin Turkiye’de veya Tiirkiye'ye
yonelik herhangi bir faaliyetinin bulunmadig: tespit edilmistir. Ayrica calisma
kapsaminda, izne tabi olan iglemlerin esik sisteminde taraflardan en az ikisinin
agmas1 gereken 5 milyon TL seviyesinde bir esik olmasi halinde izne tabi olup

3 Rekabet Kurulu’nun 12.10.2010 tarih ve 10-64/1355-498 sayili, 21.10.2010 tarih ve 10-66/1402-523 say1li
kararlar.
ICN 2008, s.7.
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olmayacaklar1 hususu da incelenmistir. Yapilan inceleme sonucunda 2010
yilinda izne tabi olan 166 islemden 62’sinin (%37) s6z konusu esigi asmadigi
goriilmustiir.

3.4.2. Rekabet Kurulu’nun 2011 Yih Yogunlasma Kararlarmn Incelenmesi

Rekabet Kurulu tarafindan 2011 yilinda 2010/4 sayili Teblig kapsaminda
toplam 239 karar alinmistir. Bu kararlardan 16’sinda bildirilen islemlerin Teblig
kapsamindaolmadigina, 13’ tindeislemden etkilenen pazarbulunmadigina,21’inde
ise iglem taraflarinin cirolarinin belirlenen esikleri asmadigina karar verilmistir.
Kanun’un 7. maddesi kapsaminda incelenen 189 islemden 186’sina izin verilmis,
ii¢ isleme” ise kosullu izin verilmistir. Kosullu izin verilen iglemlerden ikisinde
islem nihai incelemeye alinmistir. 2011 yilinda yogunlagsmalara yonelik alinan
kararlar icinde sorunlu islemlerin orani ise %1,2’dir. Bu veriler asagidaki tabloda
yer almaktadir.

Tablo-4: 2011 yilhinda Karara Baglanan Birlesme/Devralma Dosyalar:

185 3 21 13 16 238
Kaynak: Rekabet Kurulu Kararlar:

Rekabet Kurulu tarafindan 2011 yilinda izne tabi olduguna karar verilen 189
islemde hangi esiklerin asildig1 asagidaki tabloda yer almaktadir.

Tablo-5: Bildirim Esiklerinin Asildig1 islemler

Ulke Ciro Esigi (7 (1) a) 31 17
Diinya Ciro Esigi (7 (1) b) 113 60
Tiirkiye ve Diinya Ciro Esigi 44 23

Kaynak: Rekabet Kurulu Kararlari

Yukaridaki tablodan da goriildiigti tizere 2011 yilinda izne tabi olduguna
karar verilen iglemlerin %60’ 1nda yalnizca diinya ciro esigi asilmistir. Diger
taraftan yalnizca iilke ciro esigini asan islemlerin oran ise %17 dir.

Calismada, yalnizca diinya ciro esigini asan islemlerde, devre konu ve
devralan taraflarin Tiirkiye’de ciro elde edip etmedikleri incelenmistir. Sadece
diinya ciro esigini asan 113 islemden 23’tinde (%?20) devralan taraf veya
taraflarin, 6’sinda (%>5) ise devre konu tarafin Tiirkiye’de herhangi bir cirosunun

5 17.8.2011 tarih ve 11-45/1043-356 say1li, 17.8.2011 tarih ve 11-45/1044-357 sayili, 17.11.2011 tarih ve 11-
57/1473-539 sayil1 Rekabet Kurulu Kararlari.
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bulunmadig: tespit edilmistir. Mevcut sistemde yalnizca diinya ciro esigini agan
islemlerin %?25’inde devralan veya devre konu tesebbiisiin Tiirkiye’de herhangi
bir cirosu bulunmamaktadir. Ayrica izne tabi 11 (%10) islemde, devre konu
tarafin Tiirkiye’de cirosu bulunmakla birlikte, s6z konusu ciro 5 milyon TL’den
diistiktiir.

3.4.3. 2010/4 sayih Teblig ile Getirilen Esiklerin Degerlendirilmesi

Bu boliimde, 2010/4 sayili Teblig ile getirilen bildirim esiklerinin izne tabi
islemlerin sayisina etkisi ve sorunlu islemleri belirleme kapasitesi 2011 yili
yogunlasma kararlar1 cercevesinde ve esik sistemleri bazinda incelenecektir.

2010 ve 2011 yillart uygulamalar1 genel olarak ele alindiginda, 1997/1 sayili
Teblig’de yer alan bildirim esiklerinin 2010 yilinda sorunlu iglemleri belirleme
orant %1,9 iken, yeni esik sisteminin 2011 yilinda sorunlu islemleri belirleme
orant %1,2 olarak gerceklesmistir. Bu nedenle yeni esik sisteminin, sorunlu
islemleri belirlemede herhangi bir gelisme saglamadigi goriilmektedir. Ayrica,
2010 yilinda Rekabet Kurulu tarafindan yogunlagma islemlerine yonelik olarak
210 karar alinirken, bu rakam 2011 yilinda 239’a yiikselmistir. Her ne kadar bir
otoriteye bildirilen islem sayisi esik sistemi disinda bagka faktorlere de bagh
olsa, mevcut durumda esik sisteminde yapilan degisikliklerin bildirim sayisinda
herhangi bir azalmaya neden olmadig1 sdylenebilir.

2011 yilinda, 31 (%17) islemde yalnizca iilke ciro esigi asilmistir. Bu
islemlerden ikisi Rekabet Kurulu tarafindan nihai incelemeye alinmig ve islemlere
kosullu izin verilmistir. Diinya ciro esigini asan islemler de dikkate alindiginda,
2011 yilinda iilke ciro esigini agan toplam islem sayist 75 olmaktadir. Diger
taraftan, 2010 yilinda ise 146 islemde 1997/1 sayili1 Teblig’de yer alan ciro esigi
astlmugtir.

Daha onceki boliimlerde, 2010/4 sayili Teblig’de yer alan iilke cirosu
sisteminin iilkede rekabetci etki yaratmasi muhtemel islemleri bildirime tabi
kilacak sekilde diizenlendigi belirtilmisti. 2011 yili yogunlagsma kararlar1 da
tilke ciro esiginin, %4’lik bir oranla sorunlu islemleri belirlemede basarili
oldugunu gostermektedir. Ayrica 2010 yilinda 146 islem 1997/1 sayili Teblig’de
yer alan ciro esigini asarak izne tabi olurken, 2011 yilinda iilke ciro esigini
asan islem sayisinin 75’e diismesi, iilke ciro esiginde yapilan degisikligin izne
tabi iglem sayisinda kayda deger bir azalma sagladiginin bir gostergesi olarak
degerlendirilebilir.

2011 yilinda Rekabet Kurumu’na yapilan bildirimler icerisinde 113 iglemin
yalnizca diinya cirosu esigini astig1, 44 islemin ise hem diinya hem de iilke ciro
esigini astig1 goriilmektedir. Ayrica 2011 yilinda nihai incelemeye alinan veya
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kosullu izin verilen {i¢ islemden ikisinde yalnizca Tiirkiye cirosu esiginin asildigi,
bir islemde ise hem Tiirkiye cirosu esiginin hem de diinya cirosu esiginin asildig1
goriilmektedir. 2011 yilinda yalnizca diinya cirosu esiginin asilmasi nedeniyle
izne tabi olan ve yogunlagsma kararlarinin %60’ 1n1 olusturan 113 islemden higbiri
nihai incelemeye alinmamis ve soz konusu islemlerin hi¢gbirine Rekabet Kurulu
tarafindan kosullu izin verilmemistir.

Rekabet Kurumu’na yapilan bildirimler icerisinde ¢ok sayida islemin
yalnizca diinya ciro esigini agmasinin, diinya ciro esiginde Tiirkiye’de elde edilen
ciro agisindan taraflardan en az ikisi sartinin yer almamasi ve taraflardan birinin
agmasi gereken Tiirkiye cirosunun 5 milyon TL gibi oldukca diisiik bir seviyede
belirlenmesinden kaynaklandig1 diistintilmektedir. Bu durum, devralan veya
devre konu tesebbiislerden yalnizca birinin Tiirkiye’de faaliyetinin oldugu veya
devre konu tesebbiisiin Tiirkiye’de 5 milyon TL’nin altinda cirosunun bulundugu
islemlerin, 113 iglemin 39’unu olusturmasindan da anlagilmaktadir.

Yukarida yer verilen tespitler, 2010/4 sayili Teblig ile getirilen diinya
cirosu sisteminin Tiirkiye’de rekabetci etki dogurmasi muhtemel yogunlagma
islemlerini belirlemede etkin olmadigim1 gostermektedir. Ayrica yalnizca diinya
cirosu esigini asan iglemlerin izne tabi iglemlerin %60’ 1n1 olusturmasi, s6z konusu
esigin Rekabet Kurumu agisindan 6nemli bir ig yiikiine neden oldugu ve Kurum
kaynaklarinin etkin kullanimini engelledigi kanaatini dogurmaktadir.

3.4.4. 2010/4 sayih Teblig’in Degerlendirilmesi’

Yukarida belirtildigi iizere, 2010/4 sayili Teblig ile esik sisteminde degisiklige
gidilmis ve bu Teblig’de etkilenen pazar istisnasina yer verilerek ortak girisimler
hari¢ olmak tiizere, yogunlagsma islemlerinde etkilenen pazarin bulunmamasi
halinde, esikler asilsa dahi islemin izne tabi olmayacag: yoniinde diizenlemeye
yer verilmistir. Bu diizenlemeler cergcevesinde asagida 2010/4 sayili1 Teblig ile
getirilen, basta etkilenen pazar kavrami ve bu kavramin beraberinde yaratabilecegi
hukuki belirsizlikler olmak iizere, soz konusu degisikliklerin olas1 etkileri daha
detayli olarak incelenecektir.

3.4.4.1. Etkilenen Pazar Kavram

2010/4 sayili Teblig’in 7. maddesinin ikinci fikrasinda, ortak girisimler
hari¢ olmak iizere, bir yogunlasma isleminde herhangi bir etkilenen pazarin
bulunmamas1 halinde, 7. maddede belirlenen ciro esikleri asilsa dahi islemin
izne tabi olmayacag1 yoniinde bir diizenlemeye yer verilmis ve etkilenen pazar
Birlesme ve Devralmalarda ilgili Tesebbiis, Ciro ve Yan Simirlamalar Hakkinda

76 Bu boliimiin hazirlanmasinda “DERE, G. (2011), Uluslararast Hukuk Baglanunda Rekabet Otoritelerinin
Yetki Sorunu ve Tiirkiye I¢in Coziim Onerileri, Rekabet Kurumu Uzmanlik Tezleri Serisi No:127, Ankara”dan
yararlanilmistir.
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Kilavuz (Kilavuz)’un” II.2. maddesinin (27) numarali bendinde asagidaki
sekilde tanimlanmaigtir;

“Etkilenen pazar, ilgili {iriin pazarlar1 arasindaki yatay veya dikey iliskiye
isaret etmektedir. Bu cercevede, taraflardan en az birinin Tiirkiye’de faaliyette
bulunmasi kaydiyla, taraflarin faaliyetleri arasinda yatay ya da dikey ¢akisma
bulunan herhangi bir ilgili tiriin pazari mevcut ise, etkilenen pazar bulunma kosulu
saglanmis olacaktir. Bununla birlikte, yatay ya da dikey ¢akigsmanin bulundugu
ilgili iiriin pazarlarina iligkin olarak taraflardan hicbirinin Tiirkiye’de faaliyeti
bulunmuyorsa, bu durumda, s6z konusu fikranin uygulanmasi bakimindan,
etkilenen pazar bulunmadigi soylenebilecektir.”

Anilan hiikiimden, etki doktrini’® baglaminda bir yogunlagsma isleminde
olmast gereken muhtemel etki ile etkilenen pazar kavraminin biiyiikk olctide
ortlistiigli, bununla birlikte, etkilenen pazar kavraminin daha dar bir kapsama
isaret ettigi, zira herhangi bir etkilenen pazar bulunmamasina kargin istisnaen
de olsa rekabeti kisitlayici etkiler dogurabilen konglomera birlesmeler gibi bazi
igslemlerin 7. maddenin kapsaminin diginda birakilmig oldugu diisiiniilmektedir™.
Fakat, ayn1 yaklagim ortak girisimler bakimindan izlenmemistir.

2010/4 sayilr Teblig’in 7/1(b) bendinde, islem taraflarindan en az birinin
Tiirkiye cirosunun varligi iglemin Tirkiye piyasasindaki muhtemel etkisi®
bakimindan yeterli bir illiyet bag1 olarak degerlendirilmis ve 7/1(a) bendindeki

" Kilavuz, Rekabet Kurulu’nun 03.05.2011 tarih ve 11-27/535-RM (3) sayili Karar ile yayimlanarak yiiriirliige
girmistir.

% Ik kez Alcoa Karari’'nda (Bkz. United States v. Aluminum Co. of America, 148 F.2d 416-2d Circ. 1945)
temellerini bulan ‘etki doktrini’ yabanci unsurlu rekabet ihlallerinin yargilanmasi bakimindan uluslararasi
kamu hukuku baglaminda, uygulanacak hukuk diizeni ile rekabeti kisitlayici faaliyet arasinda uygun illiyet
bagmm yani etkinin bulunmasi geregi lizerine insa edilmistir. Doktrin, yarg: kararlar ile zaman igerisinde
anlam kazanmis ve etkinin “dogrudan, 6nemli ve makul ol¢iide ongoriilebilir” olmasi gerektigi ve “yargilama
yetkisinin makulliigii”ne dayal: bir ictihat yoniinde gelisim saglamistir. EROL, K. (2000), Rekabet Kurallarinin
Ulke Dusi Uygulanmast, Doktora Tezi, Rekabet Kurumu. s.23.

" Ayni pazarda olmayan, ayni veya benzer iriinlerin tiretim siireclerinin farkli agamalarinda bulunmadiklar
halde aralarinda birlesen isletmelerin yaptiklar1 birlesmelere ‘aykiri birlesmeler’ (conglomerate mergers)
denilmektedir. Aykiri birlesmelerin belirli bir pazardaki pay: arttirict etkisi yoktur, bu nedenle genellikle
rekabet acisindan daha az zararh goriiliirler. Bkz. ASLAN, 1. Y. (2007), Rekabet Hukuku Teori-Uygulama-
Mevzuat, Dordiincti Baski, Ekin Kitabevi, Bursa, $.536-537. Ayrica, konglomera birlesmelerin rekabeti
kisitlayicr etkileri hakkinda bkz. AYDEMIR, S. (2005), Konglomera Birlesmeler Portfoy Etkileri ve Ex-Ante
Kontrol, Rekabet Kurumu Uzmanlik Tez Serisi No:66, Ankara, s.61, 74.

8 Kanun’un 2. maddesinde yogunlagsma islemleri bakimindan kapsam, Tiirkiye sinirlari igerisindeki mal ve
hizmet piyasalarini etkileyen her tiirlii tegebbiistin, rekabeti 6nemli dl¢iide azaltacak yogunlagsma islemleri olarak
belirlenmis ve bdylece rekabet hukuku kurallarinin yer yoniinden uygulanmasi bakimindan, pazar iizerinde etki
kistas1 benimsenmistir. Nitekim 2. maddenin gerek¢esinde Kanun’un yer yoniinden uygulanmasi bakimindan
etki doktrininin benimsenmis oldugu acikga ifade edilmistir. Dolayistyla Tiirk rekabet hukuku kurallarinin iilke
disinda uygulanmasi bakimindan kistas, tesebbiislerin kurulu bulundugu veya islem ve eylemin yapildig1 yere
bakilmaksizin, rekabeti kisitlayici etkilerin Tiirkiye piyasasinda ortaya ¢ikmasidir. Bununla birlikte doktrinde
Kanun’un etki doktrinini benimseyip benimsemedigi hususu tartismal1 olup, bu konudaki tartigmalar i¢in bkz.
Dere 2011, s.36.
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gibi taraflardan en az ikisi gsarti getirilmemistir. Bu cergcevede, Teblig’in 7/2.
fikrasi ile getirilen etkilenen pazar kavraminin konulug amacinin, 6zellikle 7/1(b)
bendinde diizenlenen diinya ciro esigi dolayisiyla artacagi ongoriilen bildirim
sayisini azaltmak ve Teblig’de yer alan esik sisteminin sorunlu islemleri tespit
glictinii arttirmak oldugu kanaatine ulasilmistir. Bununla birlikte, bu soruna
¢Oziim yontemi olarak getirilen “etkilenen pazar” kavraminin, amaci itibariyle
isabetli olmakla birlikte, birtakim hukuki sorunlar1 barindirdig: diistiniilmektedir.

Hukuki belirlilik ilkesi bakimindan yogunlagma islemlerinin izne tabi olup
olmadiginin objektif Olgiitlere gore belirlenmesi esastir®'. Kilavuz’un anilan
hiikmii bu acidan degerlendirildiginde, bir yogunlasma isleminde etkilenen pazar
olup olmadigini 6ncelikle ilgili tegebbiislerin, daha sonra ise Rekabet Kurulu’nun
takdir edecegi anlagilmaktadir. Fakat bildirimde bulunmama cezasi endisesiyle
tesebbiislerin, etkilenen pazarin tayininde yapacaklar1 genis bir yorum, esigi
agsmakla birlikte etkisi oldukca sinirlt olan pek ¢ok islemin Rekabet Kurulu’nun
onitine taginmast sonucunu doguracaktir. Nitekim 2011 yilinda incelenen 239
karar igerisinden 13 tanesinde etkilenen pazar olmadig1 icin islemin izne tabi
olmadigina karar verilmistir.

Diger taraftan, 2010/4 sayili Teblig’in 7/2. fikrasinda, etkilenen pazarin
bulunmadigi devralma islemlerinin bildirime tabi olmayacagi yoniinde
diizenlemeye yer verilmistir. Dolayisiyla esikleri asmakla birlikte bildirilmemis
bir devralma islemine iliskin olarak, Rekabet Kurulu tarafindan esasa iliskin
olarak yapilan inceleme sonucunda, islemden etkilenen bir pazarin olmadigina
karar verilmesi halinde bildirimde bulunmama cezasinin da uygulanamayacagi
diistiniilmektedir®. Bu anlamda etkilenen pazar istisnasinin kabulii yerinde
olmakla birlikte, para cezalarinda hukuki belirlilik ilkesi bakimindan, etkilenen
pazarin varligina gore bir degerlendirme yapilmasi yerine, daha objektif sekilde,
esigi asan tiim islemlere para cezasi uygulanmasi ve fakat esikler belirlenirken etki
doktrininin unsurlart bakimindan daha kuvvetli bir illiyet bagin1 yansitmasinin
uygun olacag diisiiniilmektedir®’.

81 Tartigma Metni 2007, s.13.

8 Ayrica, Tiirkiye’de zorunlu bildirim sistemi benimsenmis olmasi nedeniyle bildirilmesi zorunlu olan
yogunlagmalarin Rekabet Kurulu'ndan izin alinmadan gerceklestirilmesi durumunda islem hukuki gegerlilik
kazanmamakta ve Kanun’un 11. maddesi ve 16. maddesinin (b) bendi uyarinca ilgililere para cezasi
uygulanmaktadir. Kanun’un “Birlesme ve Devralmanin Kurula Bildirilmemesi” baghikli 11/1. fikrasmim (a)
bendinde; bildirilmesi zorunlu olan birlesme ve devralma islemlerinin Kurul’a bildirilmemesi halinde, Kurulca
yapilacak inceleme sonucunda ilgililere bildirimde bulunmadiklari i¢in para cezas1 uygulanacagi diizenlenmistir.
Kanun’un “Idari Para Cezasi” baghkli 16. maddesinde ise; tesebbiis niteligindeki gergek ve tiizel kisiler ile
tesebbiis birlikleri veya bu birliklerin tiyelerine; izne tabi birlesme ve devralmalarin Kurul izni olmaksizin
gerceklestirilmesi halinde idarf para cezasi verilecegi hiikme baglanmustir.

% Bununla birlikte, Teblig’deki istisna hiikmii nedeniyle ortak girisimlerde durum farklilik arz etmektedir;
esikleri asan bir ortak girisim igleminde etkilenen pazar bulunmasa dahi iglem bildirime tabi olmaktadir.
Mevcut diizenleme bakimindan, Tiirkiye pazarlarinda muhtemel etkisi neredeyse hi¢ olmayan ortak girisimlere
bildirimde bulunmama cezas1 uygulanmak durumunda kalinabilecektir.
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Aciklanansebeplerle, Rekabet Kurulu’nunyerel bag kriterini kuvvetlendirmek
amactyla kabul ettigi bu ¢6ziim yonteminin katkisinin sinirli diizeyde kalabilecegi
dugiiniilmektedir. 2010/4 sayili Teblig ile, 1997/1 sayili Teblig doneminde
tesebbiisler acisindan pazar payinin ve ilgili {irlin pazarinin belirlenmesi
bakimindan yasanan hukuki belirsizliklerin giderilmesi amag¢lanmasina karsin,
etkilenen pazar kavrami nedeniyle benzer bir hukuki belirsizligin halen
devam etmekte oldugu ve etkilenen pazar kavraminin takdirinin tesebbiislere
birakilmasinin, tesebbiisler acisindan yeterince hukuki belirlilik saglamaktan
uzak oldugu diisiiniilmektedir®.

3.4.4.2. Etkilenen Pazar Degerlendirmesinde Cografi Kapsam

2010/4 sayili Teblig’in 7. maddesinin ikinci fikrasi ve Kilavuz’un “Etkilenen
Pazar” baslikli II1.2. maddesinin (27) numarali bendi hiikiimlerinden, etkilenen
pazara iligkin degerlendirmelerde taraflarin faaliyetleri arasindaki yatay veya
dikey cakigma arastirilirken bu incelemenin herhangi bir cografi kisitlamaya tabi
tutulmaksizin yapilacagi anlagilmaktadir.

Etkilenen pazarin varligmna iliskin degerlendirmelerin cografi kisitlamaya
tabi tutulmamasinin, yargilama yetkisinin makulligi® (jurisdictional rule of
reason) bakimindan birtakim belirsizliklere yol acabilecegi diistintilmektedir.
Ozellikle diinya ciro esigini asan bir devralma isleminde devralan tarafin
Tiurkiye’de etkilenen pazarda faaliyeti bulunmasmna karsin, devre konu
tesebbiisiin ayn1 pazarda sadece yurt disinda faaliyetinin bulunmasi durumunda,
bu islemin Rekabet Kurumu’na bildirilmesi gerekip gerekmedigi noktasinda
yapilacak bir degerlendirme, etkilenen pazarin cografi sinirlarina bagl olarak
degisebilecektir. Soyle ki, etkilenen pazar herhangi bir cografi kisitlamaya tabi
tutulmazsa, taraflarin faaliyetleri arasinda yatay ¢akisma bulundugundan islem
Kanun kapsamina dahil olacak ve bildirilmesi gerekecektir, fakat etkilenen
pazar cografi olarak simirlandirilirsa -drnegin sadece iilke icindeki faaliyetler ile
smirlanirsa- taraflarin faaliyetleri arasinda ¢akigma olmamasi nedeniyle islem
bildirime tabi olmayacaktir.

2010/4 sayili Teblig’in 7/1(b) bendinde islem taraflarindan yalnizca birinin
Tiirkiye cirosunun varliginin uygun illiyet baginin tesisi icin yeterli goriilmesi
ve Kilavuz geregi etkilenen pazara iligkin degerlendirmelerin herhangi bir
cografi kisitlamaya tabi tutulmamasi nedeniyle bu tiir islemler Kanun kapsami
icerisinde degerlendirilmektedir. Diger taraftan, ayni kosullar altinda iglem tam

8 Ayni yonde bkz. Akkaya ve Erdogan 2011, s.9. Ayrica bkz. Kocabag ve Bozkus 2012, s.7.

8 Etki doktrininin belirlilik kazanmasima yonelik miidahaleler kapsaminda yargi kararlari ile gelistirilen
“yargilama yetkisinin makulliigii” kavrami, mahkemelerin yabanci unsurlu davalarda diger lilke menfaatlerini
gozetmesi ve yetkili yarg: yerinin tayininde rekabeti kisitlayici faaliyetin etkisini dogrudan gosterdigi tilkelerin
yargilama yetkisine 6ncelik tanimalari geregini ifade etmektedir. ZANETTIN, B. (2002), Cooperation between
Antitrust Agencies at the International Level, Oxford and Portland: Hart Publishing, Oregon, s.12

90



2010/4 Sayili Teblig’in... Rekabet Dergisi 2013, 14(2): 65-102

tersi yonde gerceklestiginde, -yani yalnizca devre konu tesebbiisiin Tiirkiye’'de
etkilenen pazarda faaliyetinin bulunmasi: durumunda- aym gerekceyle sonucun
degismeyecegi diisliniilmektedir. Bununla birlikte, bu duruma iligkin olarak,
et kilenen pazara cografi bir kisitlama getirilmeyerek Tiirkiye’de faaliyet
gosteren devre konu tesebbiislerin kontrol degisikliklerinin izlenmesinin uygun
illiyet bagini saglamakta yeterli oldugu iddia edilebilir. Bu yoruma Kanun’un
2. maddesi anlaminda hukuki bir engel bulunmamakla birlikte, bu durumda
Teblig’in 7/1(b) bendinde yer alan Tiirkiye ciro esiginin sorunlu islemleri tespit
gliciinti yansitabilecek olciide yiiksek belirlenmesi gerektigi diisiiniilmektedir.
Zira Rekabet Kurulu’nun konuya iligkin alinan 2011 yili icerisindeki kararlari
arasinda yalnizca diinya ciro esigini asan islemlerin % 25’inde devralan veya
devre konu tesebbiisiin Tiirkiye’de herhangi bir cirosunun bulunmadigi tespit
edilmistir.

Dolayisiyla 1997/1 sayili Teblig doneminde karsilagilan, esiklerin
sadece taraflarin toplam pazar paylart ve toplam cirolarim1 dikkate almasindan
kaynaklanan sorunlarin, 2010/4 sayili Teblig doneminde de -etkilenen
pazara herhangi bir cografi kisitlama getirilmemesi nedeniyle- devam ettigi
goriilmektedir. Bu tiir iglemlerin Kanun’un 2. maddesi kapsaminda degerlendirilip
degerlendirilmeyecegi konusunda bir kaniya varmak, etki doktrininin yorumuna
bagli olarak degisebilmekle beraber, doktrini yorumlarken “dogrudan, donemli
ve makul Ol¢iide ongoriilebilir olma” unsurlarin1 gézden uzak tutmamak ve bu
islemlere bildirilmeme durumunda para cezast 6ngoriildiigii de dikkate alinarak,
yargilama yetkisinin makulliigii kavraminin biraz daha dar yorumlanmasi
gerektigi diistintilmektedir.®

3.4.4.3. Ortak Girisimlere Tanmnan Istisna

2010/4 sayili Teblig’in 7. maddesinin ikinci fikrasi uyarinca, ortak girisimlerde
ciro esigini agsmak kaydiyla etkilenen pazar bulunmasa dahi isleme bildirim
zorunlulugu getirilerek bu iglemler bakimindan sadece ciro esikleri, uygun illiyet
baginin tesisi bakimindan yeterli goriilmiistiir. Ancak bu yaklagimin birtakim
hukuki belirsizliklere yol acabilecegi diisiiniilmektedir. Ornegin A grubunun
Almanya’da ¢imento ve biskiivi sektoriinde, B grubunun ise Brezilya’da ¢cimento
ve biskiivi sektoriinde faaliyet gostermekte oldugunu varsayalim. Her iki sirketin
de Tirkiye’de tretim/ithalat yoluyla®” sadece biskiivi sektoriinde cirosunun

% Inceleme konusu pazarin global bir pazar oldugu varsayimi altinda dahi bu sonucun degismeyecegi
diisiiniilmektedir. Zira, Kanun’un amaci diinya pazarlarindaki rekabeti degil, Tiirkiye pazarindaki rekabeti
korumaktir. Fakat diinya pazarindaki rekabetin korunmasinin ayn1 zamanda, dolayli yoldan, Tiirkiye pazarinda
da rekabetin korunmasina hizmet edecegi iddia edilebilmekle birlikte, bu durumda, uluslararasi hukuk
baglaminda yargilama yetkisinin makulliigii sorusunu cevaplamak giiclesmektedir.

8 Etki doktrininin uygulanmasi bakimindan ilgili tesebbiislerin Tiirkiye’deki cirolarinin ithalat yoluyla veya
Tiirkiye’de iiretim faaliyetinde bulunmak yoluyla elde edilmesinin bir énemi bulunmamaktadir. Kurul’un
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bulundugu ve Teblig’de ongoriilen esikleri astig1 varsayimi altinda, A ve B’nin
Cin’de, ¢imento sektoriinde faaliyet gostermek iizere bir ortak girisim kurmasi
halinde, bu ortak girisim iglemi i¢in Teblig’in anilan hitkkmii geregi Tiirkiye’de
bildirimde bulunmalar1 gerekecektir.

Bu ortak girisimin Kanun’un 2. maddesi bakimindan degerlendirilmesi
noktasinda, oncelikle konu ile ilgili Rekabet Kurulu kararlarinin incelenmesinin
faydali olacag diisiiniilmektedir. Asagida yer verilen her iki kararda da inceleme
konusu ortak girisim, ana tesebbiislerin Tirkiye’de faaliyet gosterdigi iiriin
pazarindan baska bir pazarda faaliyet gostermek iizere yurt diginda kurulmusgtur®.

Rekabet Kurulu’nun konu ile ilgili Flabeg Holding GmbH, Schott Solar CSP
GmbH ve SBP Sone GmbH arasinda bir ortak girisim kurulmasina iligskin alinan
Karari’nda®; iglem taraflarinin ciro esiklerini astigi, fakat, Tiirkiye’de mevcut
durumda ve yakin gelecekte ortak girisimin faaliyette bulunacagi alana iliskin bir
pazarin bulunmamasi ve bu pazarin oldukg¢a yeni ve heniiz gelisme asamasinda
olmasi nedeniyle Tiirkiye sinirlart icerisinde etkilenen bir pazarin bulunmadig,
nitekim, taraflarin Tiirkiye’de elde ettikleri cirolarin, ortak girisimin faaliyet alani
digindaki yatirim ve iglerden elde edildigi belirtilmistir. Ote yandan, mevcut
durumda boyle bir pazar bulunmamasina ragmen mevcut teknolojilerin gelismesi
ile potansiyel olarak Tiirkiye’de olusacak pazarin devralmadan diisiik de olsa
etkilenme ihtimalinin bulundugu ve bu sebeple islemin Kanun kapsaminda
oldugu degerlendirmesine yer verilerek, igslemin Teblig’in 7/1(b) bendinde yer
alan ciro esiginin asilmasi ve aynt maddenin ikinci fikrasinda yer alan istisna
hiikmii uyarinca izne tabi oldugu belirtilmistir.

Lur Berri Holding SAS (Lur Berri)’nin, Alfesca grup sirketlerinin ana
holding sirketi olan Alfesca hf. (Alfesca) unvanl sirketin kontroliinii devralmasi
ve sonrasinda LBO France GESTION (LBOF) ile birlikte, Alfesca grup
sirketlerinin holding sirketi olan Financiere de Kiel (FDK) tizerinde ortak kontrol
tesis etmesi islemine iligkin alinan Karar’da®, Alfesca ve FDK’nin Tiirkiye’de
herhangi bir faaliyetinin bulunmadigi, FDK’y1 ortaklasa yonetecek olan Lur
Berri ve LBOF’nin, FDK’nin faaliyet konusu olan solen yemekleri sektoriinde
herhangi bir faaliyetinin olmadigi, dolayisiyla islemden etkilenen bir pazar
bulunmamasina karsin, Teblig’in 7/1(b) bendinde yer alan ciro esiklerinin
astlmasi ve aynit maddenin ikinci fikrasinda yer alan istisna hiikmii nedeniyle
izne tabi olduguna karar verilmistir.

2.6.2005 tarih ve 05-38/512-122 say1ili Karar1’nda isabetli olarak Tiirkiye’ye yapilan dogrudan satiglar Tiirkiye’de
etki kosulunun gergeklesmesi icin yeterli kabul edilmis ve islem Kanun kapsaminda degerlendirilmistir.

8 Ayrica, Rekabet Kurulu’nun 2011 yilinda aldig1 238 karardan 21°inde, karara konu olan ortak girisim igleminde
islemden etkilenen bir pazarin bulunmadi: tespiti yaptlmistir. Kaynak: 2011 y1li Rekabet Kurulu Kararlari.
8917.08.2011 tarih ve 11-45/1106-382 sayili Karar.

% Kurul’un 14.12.2011 tarih ve 11-61/1580-565 sayili Karari.
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Rekabet Kurulukararlari1gigindayukaridayer verilen ornek tekrarincelenirse;
butiiriglemlerin Kanun’un 2. maddesi kapsaminda degerlendirilmesinin yargilama
yetkisinin makulliigii noktasinda sorun yaratabilecegi diistiniilmektedir. Zira,
ortak girigim, ilgili tesebbiislerin Tiirkiye’de faaliyet gosterdigi iiriin pazarindan
bagka bir pazarda faaliyet gostermek tizere yurt disinda kurulmaktadir, dolayistyla
burada koordinasyon riskinden? s6z etmenin etki doktrininin dogrudan ve
makul ol¢iide ongoriilebilir olma unsurlart bakimindan sinirlarini zorlayici bir
yaklagim oldugu diistintilmektedir. Kanun’un 2. maddesi kapsaminda etkileme
ihtimalinin bu kadar genis yorumlanmasi, bu tiir iglemlerde uygun illiyet baginin
saglanmasini da giiglestirecektir®?. Bu sebeple islemden etkilenme ihtimali daha
olasi olan iilkelerin rekabet otoritelerinin®® miidahale etmesi yargilama yetkisinin
makulligi bakimindan daha uygun olacak ve uluslararasi alanda celigkili
kararlarin verilmesini de bir ol¢iide engelleyecektir.

4. TURKIYE UYGULAMASINA YONELIK ONERILER
4.1. Genel Olarak

Calismanin son boliimiinde, daha etkin bir yogunlagsma kontrol rejimi igin
esik sisteminde yapilmasi gereken degisikliklere yer verilecektir. Ayrica esik
sisteminde yapilacak olas1 degisikliklerin etkileri, Rekabet Kurulu’nun 2011 y1l1
yogunlagma kararlar1 ¢cercevesinde analiz edilecektir.

Yukarida da belirtildigi gibi iilke ciro esiginde ikili ciro esigi sistemi
kullanilmis ve esikler islem taraflarini ayr1 ayr1 degerlendirmeye olanak verecek
sekilde diizenlenmistir. Bunun sonucunda, iilke ciro esigi yerel bag kriterini
saglamig ve sorunlu iglemleri belirlemede basarili olmustur. Bu nedenle, ¢alisma
kapsaminda iilke ciro esigi sistemine yonelik herhangi bir degisiklik onerisi
getirilmemektedir.

Diger taraftan, yukarida da belirtildigi gibi diinya ciro esigi, bir tilkedeki
sorunlu iglemleri belirlemede uygun bir ara¢ olarak goriilmemektedir. Nitekim
2011 yili Tiirkiye uygulamasi, Teblig’in 7/1. fikrasinin (b) bendi ile getirilen
diinya cirosu esiginin cok sayida islemin Rekabet Kurumu’na bildirilmesine neden

o Aym sirketler Cin’de biskiivi sektoriinde faaliyet gostermek iizere bir ortak girisim kurarsa, bu iglemin
Kanun kapsaminda degerlendirilmesi gerektigi diisiiniilmektedir. Zira, ana tesebbiislerin Tiirkiye’de biskiivi
sektoriinde satiglart oldugu goz oniinde bulunduruldugunda islemin koordinasyon riski nedeniyle Tiirkiye
piyasalarinda etki dogurmasi ihtimal dahilindedir.

2 Nitekim Rekabet Kurulu’nun 14.07.2011 tarih ve 11-43/919-288 sayili Sorgenia France/KKR Karari’nda
isabetli sekilde, iglem neticesinde devre konu sirketin kontrol yapisinda degisiklik meydana gelecegi ve
taraflarin cirolarinin 2010/4 sayili Teblig’de belirtilen esikleri ast181, ancak, amilan islemin, Tiirkiye pazarlarma
herhangi bir etkisinin bulunmamasi nedeniyle Kanun’un kapsami disinda oldugu belirtilerek, islemin Kanun’un
7. maddesi ve Teblig kapsaminda olmadigina karar verilmistir

% lgili tegebbiisler diinya ¢capinda ¢imento sektoriinde faaliyet gosterdigine gore, cimento satiglarmin bulundugu
iilkeler oncelikle bu iglem konusunda yetkili olmalidir.
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olurken, iilke ciro esiginden bagimsiz olarak sorunlu iglemlerin belirlenmesine
herhangi bir etkisi olmadigin1 gostermektedir. 2011 yilinda nihai incelemeye
alman ve/veya kosullu izin verilen iglemlerin tamaminin iilke ciro esigini agtig1
dikkate alindiginda, diinya ciro esiginin kaldirilmasinin Tirkiye’de rekabetci
etki dogurmasi muhtemel yogunlagsma islemlerinin Rekabet Kurulu tarafindan
incelenebilmesi agisindan herhangi bir sorun olusturmayacagi diisiiniilmektedir.
Bu nedenle diinya cirosu esiginin kaldirilmasi 6nerilmektedir.

Bununla birlikte diinya ciro esigi sisteminin kaldirilmamasi durumunda,
Tiirkiye yogunlasma kontrol rejiminin daha etkin caligmasini temin etmek
amaciyla diinya cirosu sisteminde bazi degisiklikler yapilmasi onerilmektedir.
Diinya cirosu esiginin kullanilmasi durumunda, taraflarin ilgili tlkedeki
cirolarmi dikkate alacak esiklerin sadece iilkede rekabetci etki yaratmasi
muhtemel islemlere bildirim yiikiimliligi getirilmesini saglayacak sekilde ve
seviyede belirlenmesi gerekmektedir. Bu nedenle yapilacak degisiklik onerileri,
7/1. fikrasinin (b) bendinde yer alan diinya cirosu sisteminin yerel bag kriterini
kargilamasini saglamay1 amaclamaktadir.

Ayrica calismanin 1.5. numarali boliimiinde incelenen Danimarka esik
sisteminin, etkilenen pazar istisnasi diginda Tiirkiye ile ayn1 olmas1 nedeniyle iki
ilkenin esik seviyelerinin karsilastirilmasinin Tiirkiye’deki bildirim esiklerinin
seviyelerinde yapilacak degisikliklere 1s1k tutabilecegi diisiiniilmektedir®. Ulke
esigi sisteminde, ilgili tesebbiislerin toplam iilke cirolarinin agmasi gereken esik
Danimarka’da 285 milyon TL, Tiirkiye’de 100 milyon TL; tesebbiislerin en az
ikisinin agmas1 gereken iilke cirosu Danimarka’da 32 milyon TL, Tiirkiye’de
30 milyon TL olarak belirlenmistir®. Diinya ciro esigi sisteminde ise en az
bir tegebbiistin agmasi1 gereken diinya cirosu Danimarka uygulamasinda 1.200
milyon TL, Tirkiye’de 500 milyon TL; en az bir diger tesebbiisiin asmasi
gereken iilke cirosu ise Danimarka’da 1.200 milyon TL, Tiirkiye’de 5 milyon TL
olarak belirlenmistir. Goriildiigi iizere iki tilke esik seviyelerinde belirli oranda
bir benzerlik bulunmakla birlikte, diinya ciro esigi sisteminde taraflardan birinin
agmas1 gereken tilke ciro seviyesi Danimarka’ya kiyasla Tirkiye’de oldukg¢a
diistik belirlenmistir.

Bu dogrultuda, oncelikle mevcut durumda taraflardan en az birinin agsmasi
gereken Tiirkiye cirosu esiginin (5 milyon TL), iilke ciro esigi sisteminde
taraflardan en az ikisinin agmast gereken Tirkiye cirosu esigi (30 milyon TL)

% 2011 yilinda Gayri Safi Yurti¢i Hasila, Tiirkiye’de 774 milyar ABD Dolari, Danimarka’da ise 333 milyar
ABD Dolar1 olmustur. Bkz. http://databank.worldbank.org/databank/download/GDP.xls, Erisim Tarihi:
09.02.2013.

% Danimarka’nin ciro esiklerinin TL karsihigmin belirlenmesinde 09.02.2013 tarihli Tiirkiye Cumhuriyet
Merkez Bankast kuru esas alinmigtir. http://www.tcmb.gov.tr/kurlar/201302/08022013.html, Erigim Tarihi:
09.02.2013.
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seviyesine ylikseltilmesi yogunlagma kontrol rejiminin etkinligi agisindan uygun
olacaktir.

Ayrica, yerel bag kriterinin saglanmasi amaciyla diinya cirosu sisteminde
ikinci esik, taraflardan en az ikisinin Tirkiye’deki cirolarin1 dikkate alacak
sekilde diizenlenmelidir. Bu degisiklik, taraflardan yalnizca birinin Tiirkiye’de
faaliyetinin oldugu islemlerin bildirilmesini 6nleyerek 2010/4 sayili Teblig ile
getirilen etkilenen pazar istisnasina olan ihtiyaci ortadan kaldiracaktir.

Taraflardan en az ikisi sartinin getirilmemesi durumunda ise ikinci esik,
yalnizca devre konu tarafin faaliyetlerini oOlcecek sekilde degistirilebilir.
Boylelikle Tiirkiye’de higbir ciro elde etmemis veya cok diisiik ciro elde etmis
tesebbiislerin devralinmasi islemlerinin, devralanin Tiirkiye’deki, devre konu
tarafin yurtdigindaki faaliyetleri nedeniyle izne tabi olmasi engellenebilir.

4.2. Onerilen Diinya Cirosu Sistemleri Cercevesinde 2011 Yili Yogunlasma
Kararlarinin Incelenmesi

Bu boliimde, Rekabet Kurulu tarafindan 2011 yilinda yalnizca 7/1. fikrasinin (b)
bendinde yer alan diinya cirosu esiginin asilmasi nedeniyle izne tabi olduguna
karar verilen 106 iglemin, mevcut esikler yerine yukarida onerilen esikler
kapsaminda izne tabi olup olmayacag1 incelenecektir.

Onerilen ilk sistemde, taraflardan en az birinin agmasi gereken Tiirkiye
cirosu esigi 30 milyon TL’ye yiikseltilmistir. Ikinci sistemde, taraflardan en az
birinin agsmasi1 gereken Tiirkiye cirosu esigi 30 milyon TL’ye yiikseltilmis ve bu
esik agisindan yalmzca devre konu tarafin faaliyetleri dikkate almmustir. Ugiincii
sistemde ise, ilk esik taraflarin toplam diinya cirolarin1 dikkate alacak sekilde
degistirilmis, ikinci esik ise taraflardan en az ikisinin agmasi gereken 5 milyon
TL’lik Tiirkiye ciro esigi olarak belirlenmistir.

Tablo-6: Onerilen Esik Sistemleri Cercevesinde Kararlarm Simflandiriimasi

500+30 63 43
500+30 (Devre Konu) 39 67

Kaynak: Rekabet Kurulu Kararlari.

Inceleme sonucunda, birinci sistemde 106 islemden 63’ii, ikinci sistemde
39’uy, iigiincii sistemde ise 56’s1 esikleri asmaktadir. Onerilen esik sistemlerinin
uygulanmast ile yalnizca 7/1. fikrasinin (b) bendi kapsaminda izne tabi olan iglem
sayisinda yaklasik %50’lik bir azalma meydana gelmektedir. Ayrica, 6nerilen

% 2011 yilinda yalmzca 7/1. fikrasmin (b) bendindeki esikleri astig1 belirlenen 7 islem agisindan galigma
kapsaminda 6nerilen esiklerin degerlendirilebilmesi i¢in gerekli verilere ulagilamamustir.
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sistemler sonucunda esikleri asmayan islemler igerisinde nihai incelemeye alinan
veya kosullu izin verilen islem bulunmamaktadir.

Onerilen esik sistemlerinin daha az sayida sorunsuz islemi bildirime tabi
kilarak, Rekabet Kurumu’nun is yiikiinii hafifletecegi ve Tiirkiye yogunlagmalarin
kontrolii rejimini daha etkin hale getirecegi diistiniilmektedir.
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reports of the referees, a decision will be made on whether to publish or reject the
article or request corrections from the author, and this decision will be notified to
the author as soon as possible. If deemed necessary, the opinion of a third referee
may be requested.

3. Turkish Competition Authority shall pay net TL 500 as the copyright fee to
the author of each article published in the Competition Journal. Also, 10 copies
of the journal shall be sent to the author, free of charge.

2. NOTES FOR CONTRIBUTORS
1. The first page of the article should include the following information:
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