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TURKIYE IMALAT SANAYIINDE
YAPI-DAVRANIS-PERFORMANS ANALIZI: 2003-2008

STRUCTURE-CONDUCT-PERFORMANCE ANALYSIS IN THE
TURKISH MANUFACTURING INDUSTRY: 2003-2008

Serife Demet KORKUT*
Evren SESLIi**
Dr. Ekrem KALKAN***
Oz
Rekabet Kurumu, rekabet hukuku uygulamalarinda tiiketici refaht bakimindan
bazi sektorlerin oncelikli olarak belirlenmesini hedeflemektedir. Bu hedef
dogrultusunda yapilacak ¢alismalarin bir parcasi olarak bu makalede, sanayi
iktisadinin Yapi-Davranis-Performans (YDP) paradigmasi ¢cergevesinde Tiirkiye
imalat sanayiinde ii¢ ve dort haneli siniflamada yer alan alt sektorlerin, rekabet
diizeyleri acgisindan bir élciimii ve siniflandirilmast yapilmistir. Olgiim icin
Tiirkiye Istatistik Enstitiisiiniin kamuya acik verileri dikkate alinarak 2003-
2008 yillari belirlenmistir. Calismada, sektérlerin yapisi, yogunlasma seviyesini
gosteren Herfindahl-Hirschman Endeksi (HHI) ile 6l¢iilmiistiir. Davranus, ilgili
alt sektoriin iiretici fiyat endeksinin degisim oranlari kullanilarak incelenmis
olup performans ise ilgili sektoriin karlilik orani ile ol¢iilmiistii. Calismada,
alt sektorlerin yogunlagsma seviyelerinin, fiyat artisi oranlarimin ve karlilik
oranlarmmin, imalat sanayinin genelinin ortalama degerleri etrafindaki
dagilimlart kartezyen diizlemler kullanilarak grafiksel olarak incelenmistir.
Yapilan tarama sonuglari rekabeti sinirlayici anlasma, uyumlu eylem veya hakim
durumun kotiiye kullanilmasi yéniinde bir tespit veya c¢ikarim igermemekle
beraber ¢calismada yogunlagsma, fiyat ve rekabet diizeyi agisindan dikkat ¢eken
bazi faaliyet alanlart belirlenmistir. Tiirkive imalat sanayiindeki alt sektérler
icin bir pazar giicii taramasi ve sektorlerin gozetimi igin bir deneme olarak
degerlendirilebilecek olan bu ¢alisma, gelecekteki rekabet hukuku wygulamalar
icin sektorel onceliklendirme yapilmasina yardimci olacaktir.

Anahtar Kelimeler: Yapi-Davranis-Performans, HHI, Tiirkiye Imalat Sanayii,
Rekabet Seviyesi, Rekabet Iktisad:

Abstract

Turkish Competition Authority aims to identify and prioritize sectors according
to the effects on consumer welfare. As part of the studies which will be carried

* Rekabet Uzmani, Ekonomik Analiz ve Arastirma Dairesi, Rekabet Kurumu.
" Rekabet Uzmani, Ekonomik Analiz ve Arastirma Dairesi, Rekabet Kurumu.
"* Daire Bagkani, Ekonomik Analiz ve Arastirma Dairesi, Rekabet Kurumu.
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out for this aim, in this study we measure and classify three and four digit Turkish
manufacturing industries according to their level of competition in the framework
of Structure-Conduct-Performance (SCP) paradigm of Industrial Economics. The
relevant time period is determined as the years 2003-2008 considering the public
data set of Turkish Statistical Institute (TurkStat). In this study, we measure the
structure of an industry by concentration level using Herfindahl-Hirschman Index.
We analyze the conduct by the help of the change rate of producer price index
of the relevant industry. Performance is measured by the rate of profit for each
industry. Using these competition indicators at the industry level, we analyze the
distribution of the sub-industries around the mean values of the manufacturing
industry by using graphics of the two-dimensional Cartesian planes. As a result
of screening, some conspicuous areas of activities were identified in terms of
concentration, price and the level of competition although there is no detection or
inference of any restrictive agreements, concerted practices or abuse of dominant
position. This paper, which is an attempt to screen and monitor market power in
the Turkish manufacturing industries, can be used to prioritize the sectors for
which further antitrust analyses can be carried out.

Keywords:  Structure-Conduct-Performance, HHI, Turkish Manufacturing
Industry, Level of Competition, Competition Economics

GIRIS

Rekabet hukuku uygulamalarinin, “reaktif” politikalarin yaninda “proaktif”
cergevede de olusmasi gerektigi son donemlerde oldukga {izerinde durulan
bir konudur. Bunun nedeni olarak, sikayet, ihbar vb. yollarla, tiikketici zararina
sebebiyet veren rekabet karsit1 bir firma/pazar davranisinin incelemeye alinmasi
ve tespit edilmesi seklinde olusan reaktif uygulamalarin zaman iginde rekabet
sorunlarini 6nlemede yetersiz kalabilmesi gosterilmektedir. Proaktif yaklagim ise
rekabet otoritelerinin, ¢esitli hukuki ve iktisadi yontemlerle sektorleri izleyerek
soz konusu rekabetgi sorunlarin var oldugu sektorleri tespit edebilmesini,
onceliklendirmesini ve islem baslatabilmesini ongormektedir'. Bu yaklasima
benzer nitelikte Rekabet Kurumunun da sektor onceliklendirmesi konusunda
hedefleri bulundugu goriilmektedir. Nitekim, Rekabet Kurumunun 2014-2018
Stratejik Plani’nda, tiiketici refah1 bakimindan baz1 dncelikli sektorlerin tespit
edilmesi bir stratejik hedef olarak belirlenmistir’. Bu makalede, s6z konusu
hedefe yonelik olarak Tiirkiye imalat sanayiinde yer alan alt sektorlerin rekabet
seviyesi bakimindan tasnif edilmesi amaglanmaktadir. Calismamizda imalat

" ABRANTES-METZ, R.M. (2013), “Proaktif vs. Reactive Anti-cartel Policy: The Role of Empirical
Screens”, CRESSE Sempozyumu, Korfu, Yunanistan, http://www.cresse.info/uploadfiles/2013 _
S10_PP1.pdf, Erisim Tarihi: 26.06.2014.

2 Rekabet Kurumu (2014), Stratejik Plan 2014-2018, Rekabet Kurumu, Ankara, s.58.
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sanayiindeki alt sektorlerin tasnifi, YDP paradigmasmin sundugu yontem
cergevesinde; yogunlagma, fiyat diizeyi ve karlilik degiskenleri ve bunlarla ilgili
bazi esik degerler g6z Oniine alinarak yapilacaktir.

YDP paradigmasinda genel olarak, pazar yapisinin firma davraniglarini, firma
davraniglarinin da pazar performansini etkiledigi ileri siiriilmektedir. 1970’lere
kadar yapilan ¢aligmalarda YDP paradigmasinin bu hipotezi ampirik olarak test
edilmis® ve genel olarak kabul edilmistir. Sonraki donemlerde YDP paradigmas,
piyasalardaki talep ve arz faktorlerini goz ardr ettigi gerekgesiyle elestirilmistir®.
Bununla birlikte paradigma, 2000’1i yillarda gozden gecirilmis yonleriyle yine
sanayi iktisadinin ¢aligma alanlarindan biri haline donmiistiir. Rekabet hukuku
uygulamalarinda ise s6z konusu yaklagimin &nerileri halen 6nemli 6l¢iide dikkate
alinmakta ve pazar giicli degerlendirmelerine esas teskil etmektedir.

Tiirkiye imalat sanayiinin yapisal analizi ve rekabet diizeyi ile ilgili onceki
caligmalarda, YDP iliskisinin yonii tersine ¢evrilerek “piyasa yapis1” agiklanmaya
calisilan bir sonu¢ olarak modellenmektedir. Bu g¢aligmalarda, piyasa yapisi
genellikle yogunlasma oranlar ile dlgiilmektedir. Ornegin, Katircioglu®, imalat
sanayiinde yogunlasma seviyesinin belirleyenleri olarak; minimum etkin
Olcek blylkligi, sermaye yogunlugu, ithalat ve ihracat yogunluklari, reklam
harcamalar1, devletin ekonomideki varlig1 ve piyasa bilyiikligii gibi degiskenleri
kullanmustir. Akan®, Tiirkiye imalat sanayiindeki yiiksek yogunlasma seviyesinin
6nemli sebeplerinden biri olarak 6lgek ekonomilerini géstermistir. Yolag,” 2000
yilina ait verilerle imalat sanayinin 77 alt grubunda yogunlagsma seviyesinin
belirleyenlerini incelemistir. Yolag’in® bulgularinda, 6l¢cek ekonomileri ve
reklam harcamalarinin yogunlagma iizerinde etkili oldugu, 6lgek ekonomilerinin
pazara giris i¢in engel olusturarak yogunlasma diizeyini etkiledigi, sektordeki
asirt karlarin ¢ekiciligine ragmen firma sayisinin sinirli kaldigi ve reklam
harcamalarmin da yogunlasmay1 etkileyen onemli bir degisken oldugu ileri
stirilmektedir. Ancak Yolag®, yatay-kesit bir ¢alisma olmasi nedeniyle imalat

3 BAIN, J. (1951), “Relation of Profit Rate to Concentration: American Manufacturing, 1936-
1940”, Quarterly Journal of Economics, No:65(3), s.293-324 ve BAIN, J. (1954), “Economies of
Scale, Concentration, and the Condition of Entry in Twenty Manufacturing Industries”, American
Economic Review, No:44(1), s.15-39.

* DEMSETZ, H. (1973), “Industry Structure, Market Rivalry and Public Policy”, Journal of Law
and Economics, No:16, s.1-10.

S KATIRCIOGLU, E. (1990), Tiirkive Imalat Sanayinde Yogunlasma ve Yogunlasmay: Belirleyen
Faktorler 1975-1985, TUSES Yayinlari, Istanbul, Tiirkiye.

¢ AKAN, Y. (2002), “Yogunlagsma ve Karlilik iligkileri: Tiirkiye Imalat Sanayinde Bir Uygulama”,
Atatiirk Universitesi Iktisadi ve Idari Bilimler Dergisi, No:16(1-2), s.193-200.

7YOLAC, S. (2005), “Tiirkiye Imalat Sanayiinde Yogunlasma”, Sosyal Sivaset Konferanslar
Dergisi, No: 50, s.1087-1100.

$ Yolag 2005.
° Yolag 2005.
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sanayiinin 77 alt grubundaki yogunlagsma seviyelerinin yillar igerisindeki seyrini
agiklamamaktadir. Ayrica, Yolag’in'® yogunlasma seviyesini, ilgili endiistrideki
en biliylik dort firmanin toplam pazar paylarini gosteren Yogunlagsma Orani 4
(YO4) degiskeni ile 6lgmesi, YO nun bir piyasada faaliyet gosteren tesebbiislerin
toplam sayisini gostermemesine!! iliskin elestirileri de beraberinde getirmistir.
Ozmucur'? 1980 sonrasi liberalizasyonun yogunlasma {izerindeki etkilerini
incelemis, alt sektdrlerdeki yogunlasmanin ortalama firma biiyilikligii ve ithalat
rekabetinden etkilendigini tespit etmistir. Baysal ve Cavusoglu'® ise 2001
yilt i¢cin 123 adet dort haneli alt sektérde yogunlagsmanin belirleyenleri olarak
Olcek ekonomileri, sermaye gereksinimi ve ihracat oraninin etkili oldugunu
gostermistir. Benzer bir ¢alisma Giinalp' tarafindan 1993-1999 arasinda 66 adet
dort haneli endiistrinin yogunlasma seviyelerinin dinamik panel veri analizleri
cercevesinde belirlenmesine yonelik olarak yapilmistir. Glinalp minimum etkin
olgek, mutlak sermaye gereksinimi, ar-ge yogunlugu, gecikmeli karlilik, ithalat
rekabeti, gecikmeli yogunlasma seviyesi gibi degiskenlerin yogunlasmanin en
onemli belirleyenleri oldugunu ortaya koymaktadir's.

Bu c¢alismada ise yapi, davranmig ve performans degiskenleri arasindaki
iligkinin yonii bakimindan her iki yondeki etkilesimlerin gecerliligi kabul
edilmekte ve etkilesimin yonii iizerinde herhangi bir hipotez kurulmamaktadir.
Bu anlamda c¢alismamiz, etkilesimin yonii hakkinda bir hipotezi test etmek
yerine, imalat sanayii sektorlerinin rekabet gostergeleri bakimindan bir durum
tespiti yapmay1 amaclamaktadir. Calismamizin, rekabet hukuku uygulamalarinda
oncelikli sektorlerin belirlenmesi hedefine yonelik yapilacak calismalarin ilk
denemelerinden biri oldugunu ve gelecekteki diger ¢alismalar i¢in bir referans
teskil edecegini diistinmekteyiz.

Calismamizda, Tiirkiye Istatistik Kurumu (TUIK) tarafindan yayrmlanan
NACE'" Rev.1.1 ii¢ haneli ekonomik faaliyet siniflamasi diizeyindeki imalat
sanayii verileri kullanilmistir. Caligmada, rekabet hukuku uygulamalarinda
dosya bazinda belirlenen ilgili pazar tanimlamalari yerine uluslararas: faaliyet

19 Yolag 2005.

" Ornegin, YO4 derecesi %75 olan iki piyasa birbirinden farkli yapilarda olabilir. $6yle ki; s6z
konusu piyasalardan birinde az sayida firma faaliyet gosterirken digerinde birgok firma olabilir.

12 OZMUCUR, S. (2007), “Liberalization and Concentration: Case of Turkey”, Quarterly Review
of Economics and Finance, No:46, s.762-777.

3 BAYSAL, B. ve N. CAVUSOGLU (2009), “Tiirk Imalat Sanayinde Yogunlasma ve Rekabet”,
Finans Politik & Ekonomik Yorumlar, No:46(528), s.39-51.

14 GUNALP, B. (2011), “Tiirk Imalat Endiistrilerinde Yogunlasma Oranlarinin Belirleyenleri: Bir
Dinamik Panel Veri Analizi”, Sosyo Ekonomi, Ocak-Haziran, s.23-50.

15 Giinalp 2011.

¢ The statistical classification of economic activities in the European Community ya da
Nomenclature statistique des activités économiques dans la Communauté européenne.
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smiflamalar1 kapsaminda tespit edilen endiistri tanimlar1 diizeyinde bir YDP
analizi sunulmaktadir. Dolayisiyla, caligmadan dogrudan firma ve faaliyet
gosterilen ilgili pazarin rekabet diizeyine yonelik bir sonug ¢ikarmak miimkiin
degildir. Yapilan tarama sonucunda yogunlasma, fiyat ve rekabet diizeyi a¢isindan
dikkat ¢ceken bazi faaliyet alanlari belirlenmistir. Caligmanin sonuglari, tespit
edilen bu alanlarda herhangi bir rekabeti sinirlayici anlagma, uyumlu eylem veya
hakim durumun kétiiye kullanilmasi yoniinde bir tespit veya ¢ikarim icermemekle
beraber s6z konusu faaliyet alanlarinda gézlenen yogunlasma, fiyat ve rekabet
diizeyinin kaynaklar {izerine rekabet ve diizenleme politikas1 perspektifinden
daha ayrintili incelemeler yapilmasi ihtiyacini ortaya koymaktadir.

Calismanin birinci boliimiinde YDP paradigmasinin teorik cercevesi ele
almmus, ikinci bolimiinde kullanilan veri ve yontem izah edilmis ve tglincii
boliimde ise yapilan analizlerin sonuglaria yer verilmistir.

1. TEORI"

Sanayiiktisadindapazardaki fiyat diizeyi veya fiyatin maliyetlere yakinlig, pazarin
rekabetciligi icin temel gostergelerden biri olarak kabul edilmektedir. Ancak,
firmalarin maliyet yapilarinin farkliligi veya fiyattaki donemsel dalgalanmalar
gibi baz1 faktorler nedeniyle firmalarca belirlenen fiyatlarin rekabetgi
olup olmadiginin uygulamada tam olarak tespit edilmesi olduk¢a zordur's.
Dolayisiyla, rekabet analizlerinde fiyatla iliskilendirilebilen farkli degiskenlere
ihtiya¢ duyulmaktadir. Pazar analizlerinde satis gelirleri, karlilik ve pazar paylar
gibi verisi gorece kolay elde edilebilen diger degiskenler kullanilabilmektedir.
Rekabet analizlerinde bu dogrultuda, firmalarin pazar paylarinin bir endekse
doniistiiriillmesi sonucu hesaplanan HHI veya yogunlagsma oranlari (YO4,
YOS5, vb.), pazarin rekabet diizeyi ve firmalarin pazar giicii (6zellikle maliyet
istii fiyatlama giicli) hakkinda bilgi verici olarak goriilmekte, bazi durumlarda
degerlendirmelerin esas noktasini teskil etmektedir. YDP paradigmasima gore
pazarin yapist; firma sayisi, yogunlasma seviyesi, iiriin farklilastirmasi, maliyet
yapisi, dikey biitiinlesme, giris ve ¢ikis engelleri gibi faktorler cercevesinde
degerlendirilmektedir. Firma davranisi, fiyat, ar-ge, yenilik, pazarlama stratejileri
gibi unsurlara bakilarak incelenirken, performans ise etkinlik, karlilik, {iriin
cesitliligi, yenilik oran1 gibi 6l¢iitlerle ol¢lilmektedir.

YDP paradigmasinda, yapi-davranig-performans zincirinde tek yonlii bir
nedensellik iliskisi benimsenmistir. Bu iligkiye gore 6rnegin; piyasadaki yiiksek

'7 Bu béliimde genel olarak yararlanilan eser i¢in bkz. TIROLE, J. (1988), The Theory of Industrial
Organization, MIT Press, Londra, Ingiltere.

¥ Tirole 1988, s.221.
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yogunlasma seviyesi, firmalar arasinda anlasma yapmay1 kolaylastirip piyasadaki
rekabeti azaltarak fiyatin maliyetin {izerinde olusmasma neden olabilecektir.
Fiyat-maliyet marjinin yiiksek diizeyde gergeklesmesi de pazar giicliniin varligina
iligkin bir gésterge olacaktir. YDP ¢alismalarinda fiyatlari net bir sekilde gozlemek
her zaman miimkiin olmadigindan, uygulamada dogrudan pazar yogunlagmasi
ile karlhilhik arasinda pozitif bir iliski olup olmadigi da incelenebilmektedir. YDP
yaklagimina gore s6z konusu pozitif iliski pazar giiciiniin, pazarin yapisindan
kaynaklandigina igaret etmektedir.

Yogunlasma ile pazar giicii arasindaki iligki bazi durumlarda birebir
olmayabilir. Yogunlasma ne olursa olsun, firmalar fiyatlar1 belirlerken talebi de
dikkate almakta, bu yiizden talebin esnekligi de pazar giicliniin dl¢iilmesinde
etkili olmaktadir. Oyun teorisi ¢ergcevesinde, firmalarin tek agamali “oyun” iginde
miktar rekabeti (Cournot rekabeti) tizerinden karsilikli stratejilerini belirledikleri
ve farkli maliyet yapilarina sahip olduklari varsayimi altinda, dengede olusan firma
pazar pay1 ve fiyat-maliyet marji arasindaki iliski su sekilde ifade edilmektedir’.

I P-C, _ 5
P

Yukaridaki denklemde, L, Lerner Endeksi olarak nitelendirilmekte ve i
firmasina ait fiyat-maliyet marjini ifade etmektedir. s, firmanin satis miktarina
gore hesaplanan pazar payini, € ise pazarin talep esnekligini gostermektedir.
Tekel giiclinii talep egrisinin egimi ile tanimlayan endeks, 0 ve 1 arasinda
degerler almakta ve endeks degeri 1’e yaklastik¢a pazar giiclinlin arttig1 kabul
edilmektedir.

Teoriye gore; 6lgege gore sabit getiri, Cournot rekabeti ve farkli maliyet yapisi
gibi nedenlerle asimetrik pazar paylar1 oldugu siirece yukarida yer verilen iligki
pazarin genel diizeyinde,

B Pazar kin _HHI

L = =
Pazar cirosu ‘g‘

seklinde bir esitlige dontismektedir®. Sonug olarak, yukaridaki varsayimlar
altinda pazarm karhiligindan fiyat-maliyet marjina ulagmak miimkiindiir. Ayrica
teorik olarak pazarmn karliligi ile yogunlagsma arasinda pozitif, pazarin talep
esnekligi arasinda negatif bir iliski bulunmasi beklenmektedir.

1 Tirole 1988.
20 Tirole 1988.
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Diger yandan YDP paradigmas; yiiksek karliligin her zaman pazar giiciinden
kaynaklanmadigi, etkin firmalarm maliyet avantajindan dolay1 pazar fiyatim
uygulasalar bile yiiksek karlilikla ¢alisabilecegi gibi argiimanlarla elestirilmistir.
Ayrica elestirilerde, pazar yogunlasmasinin da karlilik gibi i¢sel (endogeneous)
bir degisken oldugu ve karlilik-yogunlagsma-fiyat yoniinde bir nedensellik
iliskisinin de var olabilecegi vurgulanmaktadir. Ornegin, pazardaki fiyatin
yiiksekligi ve beklenen karliligin bugiinkli degeri (present value), pazara giris/
cikiglar1 etkileyecek; bu hareketlenme yogunlasmayi; yogunlasma da tekrar
fiyatlar1 etkileyebilecektir?'. S6z konusu zincirleme iligki, YDP paradigmasinin
gbzden gecirilerek test edilmesini gerektirmektedir.

Yukaridaki elestiriler géz Oniine alindiginda, YDP yaklagiminda 6ngoriilen
nedensellik iliskisinin belirlenmesinden 6nce endiistrilerin yogunlagma, fiyat ve
karlilik degiskenleri bakimindan durumlarinin ve dagilimlarinin ortaya konmasi
gerekmektedir. Bu ¢aligmada, s6z konusu degiskenler arasindaki nedenselligin
incelenmesinden ziyade, nedensellik incelemesi O6ncesinde yapilmasinda fayda
bulunan bir sektorel tasnifleme ¢aligmasi yapilmasi amaglanmistir.

2. VERI VE YONTEM
2.1. Veri Seti

Calismada TUIK tarafindan NACE Rev. 1.1 ekonomik faaliyet siniflamasina
gore li¢ ve dort haneli olarak yayimlanan Tiirkiye imalat sanayiine iliskin veriler
kullanilmistir.  Veriler 2003-2008 dénemini kapsamaktadir. TUIK’in 2009
yilindan itibaren s6z konusu verileri NACE Rev. 2’ye gore smiflandirmaya
baslamasi nedeniyle bu ¢alismada 2003-2008 yillar1 dikkate alinmistir?2. Ancak,
veri seti sadece 2006-2008 yillar1 arasinda tam oldugu i¢in YDP paradigmasi
yillik analizlerle sadece bu donem i¢in incelenmistir.

Calismada analizi yapilan degiskenlerin hesaplanmasina iliskin aciklamalara
asagida yer verilmektedir.

ENF: Bu degisken, ¢aligmada dikkate alinan her faaliyet alaninda gerceklesen
iiretici fiyat endeksindeki (UFE) artis oranini gostermektedir. Yillik fiyat artismin
hesaplanmasinda ilgili faaliyet alaninda (i) o yilin (¢) ve bir dnceki yilin (#-1)
Aralik ayinda olusan endeks farki dikkate alinmistir:

2 MANUSZAK, M. D. ve C. C. MOUL (2008), “Prices and Endogenous Market Structure in
Office Supply Stores”, The Journal of Industrial Economics, No:56(1), s.94-112.
2 Cahgmamn yapildigi dénemde TUIK tarafindan NACE Rev. 2’ye gore sadece 2009 ve 2010
yillarina ait veriler yayimlanmistir. 2011-2013 dénemine ait verilerin TUIK tarafindan Subat 2014°te
NACE Rev.2’ye gore yayimlanmasinin ardindan bu ¢alismanin devami niteliginde yapilacak yeni
tarama ¢alismalarinin s6z konusu veriler kullanilarak yapilmasi planlanmaktadir.



Rekabet Dergisi 2014, 15(3): 3-36 KORKUT-SESLI-KALKAN

_ UFE, -UFE,, |

x100

HHI: Bu degisken, her faaliyet alanindaki yogunlagmay1 6lgmektedir. Piyasa
yogunlagmasini, piyasadaki biitiin firmalarin pazar paylarinin (s;) karelerinin
toplanmasi seklinde ifade eden HHI su sekilde hesaplanmaktadir:

HHI = (s;#100)°

i=1

Calismada yer verilen HHI verisi i¢in TUIK tarafindan yayimlanan Sanayi ve
Hizmet Sektorlerinde Yogunlasma verileri kullanilmigtir. Bu verilerin hesaplanma
bicimi rekabet hukukunun bazi kavramlari ile uyumsuzluk i¢indedir. Dolayisiyla
TUIK verileri kullanilarak hesaplanan degiskenler, 6zellikle rekabet hukuku ve
iktisad1 ¢ergevesinde yorumlanirken bu uyumsuzluk dikkate alinmalidir. So6z
konusu uyumsuzluklar su sekilde izah edilebilir. Rekabet hukukunda “ilgili
tiriin pazar1” birbirine talep ve arz agisindan ikame edilebilen farkli {irlinleri
kapsamaktadir. Yogunlagsma seviyesi ikame edilebilir iiriinlerden olusan belli bir
“ilgili iiriin pazar” diizeyinde hesaplanmakta ve degerlendirilmektedir. TUIK
verilerindeki i¢ veya dort haneli diizeyde smiflanan sektorlerin ise rekabet
hukuku kavrami olan “ilgili iirlin pazarmin” igerdigi iiriin veya faaliyetlerden
daha fazlasini ya da daha azin1 i¢erecek sekilde tanimlanmis olmasi miimkiindiir.
Cogu zaman TUIK in faaliyet siniflamasina gére birgok faaliyet alan1 “ilgili {iriin
pazarindan” daha genis bir pazara denk gelecektir. ikinci uyumsuzluk “ilgili
cografi pazarin” kapsami hakkindadir. TUIK verileri, genellikle il veya bélgesel
diizeyde ayristirlmadigindan yogunlasma seviyesi Tiirkiye cografi pazari igin
hesaplanmistir. Bu durum ise gercekte rekabetin lokal pazarlar diizeyinde sz
konusu oldugu bazi tiriinler bakimindan (6r. ¢cimento, hazir beton) cografi pazarin
olmas: gerekenden daha genis kabul edilmesine yol agmaktadir. Ayrica TUIK
verilerinde girisim tanimi1 vergi kimlik numaralar {izerinden yapilmaktadir. Her
bir ayr1 vergi kimlik numarasi ayr1 bir girisimi tamimlamaktadir. Dolayisiyla
yonetim ve kontrol bakimindan ayni is grubuna bagli olan farkli girisimler farkl
tesebbiisler olarak verilerde yer almaktadir. Ancak rekabet hukukundaki tesebbiis
tanim1 ayni kontrol yapisi i¢indeki farkli firmalar1 tek bir tesebbiis olarak kabul
etmektedir ve yogunlagma seviyeleri bu sekilde tanimlanan tesebbiislerin toplam
pazar paylar1 hesaba katilarak hesaplanmaktadir. Ozetle, yogunlagma verileri ile
yapilan analizlerin yorumlanmasinda bu tiir uyumsuzluklarin etkilerinin faaliyet
alan1 bazinda dikkate alinmasi gerekmektedir.
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FMM: Caligmada kabul edilen varsayimlar altinda hesaplanan FMM (Fiyat-
Maliyet Marj1) degeri faaliyet alanlarmin karliligimi gostermektedir. FMM’nin
hesaplanmasi i¢in ¢alismada asagidaki formiil kullanilmaistir:

FMM - Ciro—Girdi Maliyeti— Personel Maliyeti

Ciro

Ciro ve maliyetler icin Y1llik Sanayi ve Hizmet Istatistikleri kapsaminda TUIK
tarafindan yayimlanan veriler kullanilmigtir. Hesaplanan FMM degerinin esas
olarak muhasebe kar orani olmasi ve yatirim maliyetinin FMM hesaplamalarina
dahil edilmemesi nedeniyle FMM nin olmasi gerekenden yiiksek hesaplanmasi
(overestimation) olasiliginin bulundugunu burada belirtmek gerekir.

TUIK verilerinde bazi faaliyet alanlarma iliskin verilerin eksik oldugu
goriilmiig, bu sebeple ¢aligmaya sadece veri seti tam olan faaliyet alanlar1 dahil
edilmistir.

2.2. Yontem

Caligmada temel olarak HHI, ENF ve FMM degiskenlerinin yillar bazinda veya
bazi donemler itibariyle kiimiilatif olarak ortalama degerleri hesaplanmus,
sektorlerinbuortalamadegerleretrafindaki dagilimiincelenmistir. Karsilagtirmalar
gorsel bakimdan iki boyutlu grafiklerle desteklenmistir. Calismanin ilk asamasinda
olusturulan grafikler yapi-davranis iliskisini ortaya koymaktadir. Bu amacla,
grafiklerin yatay ekseninde HHI ve dikey ekseninde ENF yer almaktadir. Ikinci
asamada olusturulan grafiklerde ise davranig-performans iligkisini yansitmasi
amaciyla yatay eksende ENF ve dikey eksende FMM bulunmaktadir.

Grafikler, ilgili eksenlerde HHI, ENF ve FMM degiskenleri icin belirlenen
baz1 esik degerler (ortalamalar) kullanilarak dort kadrana ayrilmistir. HHI ile
ilgili esik degerler ilgili y1lda imalat sanayiindeki alt sektorlerin HHI degerlerinin
aritmetik ortalamasi olarak belirlenmistir. ENF ve FMM’ye iligkin esik degerler
ise 2003-2008 ve 2006-2008 donemleri i¢in kiimiilatif olarak imalat sanayiinin
geneli diizeyinde hesaplanan ENF ve FMM degerleridir. Ornegin, 2003-2008
yillart i¢in verilen grafiklerde ENF esik degeri, imalat sanayii tretici fiyat
endeksinin 6 yillik artis oranidir. Ayni yillar i¢in kullanilan FMM esik degerinin
hesaplanmasinda ise imalat sanayiinin 6 yillik toplam cirosu, ¢alisanlara ve ara
girdi mal ve hizmetlere yapilan 6 yillik toplam 6demeler dikkate alinmustir.
Calismanin ekinde yer verilen yillik bazdaki grafiklerde ise imalat sanayiinin ilgili
yildaki iiretici fiyatlar1 endeksi artis orani ve yillik FMM orani hesaplanmustir.
Calismada grafiklerin yorumlanmasit amaciyla kullanilan kadranlara iliskin
aciklamalara asagida yer verilmektedir.
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Sekil 1: Yapi-Davranis (HHI-ENF) ve Davranis-Performans (ENF-FMM)
grafiklerinin kadranlari

ENF FMM

v
v

HHI ENF

I. Kadran

Bu kadranda yer alan faaliyet alanlarimin HHI-ENF grafiklerinde ENF
diizeylerinin esik degerden yiiksek ve HHI diizeylerinin esik degerden disiik;
ENF-FMM grafiklerinde ise FMM diizeylerinin esik degerden yiiksek ve ENF
diizeylerinin esik degerden diisiik oldugu goriilmektedir. Bu kadranda bulunmanin
sebebinin, HHI-ENF iligkisinde talep yapisindan (esnek olmayan talep ya da
pozitif yonlii talep soklar1 vb.) kaynaklandig1 varsayilmistir.

ENF-FMM iliskisinde ise talep yapisina (esnek talep) ek olarak ilgili faaliyet
alanindaki maliyet etkinliginden kaynaklanabilecegi varsayilmistir.

II. Kadran

Bu kadranda yer alan faaliyet alanlarinin HHI-ENF ve ENF-FMM diizeyleri
esik degerlerden diisiik olup, ilgili faaliyetlerin etkin ve rekabet¢i bir yapida
faaliyet gosterdikleri varsayilmaktadir.

III. Kadran

Bu kadranda yer alan faaliyetlerin HHI-ENF grafiklerinde ENF diizeylerinin
esik degerden disiik ve HHI diizeylerinin esik degerden yiiksek; ENF-FMM
grafiklerinde ise FMM diizeylerinin esik degerden disiik ve ENF diizeylerinin
esik degerden yiiksek oldugu goriilmektedir. S6z konusu yapinin HHI-ENF
iligkisinde talep yapisindan (esnek talep) kaynaklandigi kabul edilmistir.

ENF-FMM iligkisinde ise talep yapisina (esnek olmayan talep) ek olarak
s0z konusu faaliyet alaninda, ortalamanin iizerinde fiyat artis1 gerceklesmesine
ragmen olusan fiyatlarin maliyet artisini karsilamada yetersiz kaldigi ve/veya
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ilgili faaliyet alaninda bir etkinsizligin (yiikksek maliyet artislar1)) yasanmis
olabilecegi varsayilmistir.

IV. Kadran

Bu kadranda yer alan faaliyet alanlarinin HHI-ENF ve ENF-HHI diizeyleri esik
degerlerden yiiksektir. Yogunlasmanin fazla oldugu, fiyatlarin maliyetlerden ve
ENF diizeyinden bagimsiz olarak yiiksek seyrettigi soz konusu faaliyet alanlariin
etkin ve rekabetci bir yapida faaliyet gostermedikleri varsayilmaktadir. Bu
sebeple bu kadranda yer alan faaliyetler rekabet seviyelerini dlgen parametreler
bakimindan “dikkat ¢eken” faaliyetler olarak kabul edilmektedir.

Calismanin ilerleyen boliimiinde 6zel olarak IV. kadranda yer alan faaliyet
alanlar1 tizerinde durulmustur. Bu amagla, frekans taramasi yapilarak HHI, ENF
ve FMM seviyelerinin esik degerlerden yiiksek oldugu IV. kadranda yer alan
sanayilerin yillar igerisinde ayni kadranda yer almaya devam edip etmedikleri
tespit edilmistir. Boylelikle, faaliyet alanlar1 bazinda yogunlasma-fiyat-karlilik
iligkisinin uzun dénemde var olup olmadigi incelenmistir.

3. ANALIiZ

Ilk olarak genel goriiniimii vermek amaciyla 2003-2008 dénemine ait fiyat artigt
ve FMM arasindaki iligki ele alinmistir. Sonra, fiyat-karlilik iligkisi 2006-2008
donemi igin grafiksel olarak sergilenmistir. Bu analizden elde edilen goriintiiniin
yillar bazinda karsilastirmasi ise YDP yaklagimi ¢ergevesinde iki asamali olarak
gerceklestirilmistir. Ilk asamada, yillar bazinda (2006, 2007 ve 2008)> alt
sektorlerdeki HHI ve fiyat artis1 arasindaki iliski ortaya konmustur. Ikinci asamada
ise ayni yillar i¢in fiyat artist ve FMM arasindaki iligki analiz edilmistir®.

HHI verileri, TUIK tarafindan NACE Rev. 1.1 ekonomik faaliyet siniflamasina
gore dort hane diizeyinde yayimlanmasina ragmen ENF ve FMM verileri ii¢ hane
diizeyinde yayimlanmaktadir. Bu sebeple, ilk asamadaki analizlerde dort hane
diizeyindeki alt sektdrlerin fiyat verileri i¢in bu sektorlerin ait olduklar ii¢ haneli
ekonomik faaliyetin fiyatlar1 kullanilmistir.

3.1. Genel Goriiniim (2003-2008 Donemi)

Asagidaki grafik, 2003-2008 yillar1 arasinda imalat sanayiinde 3 hanede
smiflandirilmig sektorlerde yasanan fiyat artiglar ile karlilik arasindaki iligkiyi

2003-2006 yillarma iliskin TUIK tarafindan hesaplanan HHI oranlari bulunmadigindan séz
konusu déneme caligmada yer verilmemistir.

# Rekabet hukuku degerlendirmeleri agisindan 6nem arz eden ilgili cografi pazar ve tesebbiis tanimi
gibi birtakim 6lgiitlerin TUIK’in HHI hesaplamalarinda dikkate alinmamasi nedeniyle ¢caligmadaki
HHI verilerine dayanan sonuglar FMM verileri ile desteklenmistir.
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gostermektedir. Grafiklerdeki tli¢ haneli sayilar her bir faaliyet alaninin kodunu
gostermektedir. Bu sayilarin grafiklerde bulunduklar1 yerler ise ilgili faaliyet
alaninin ENF ve FMM degerlerine denk gelmektedir.

Sekil 2’nin yorumlanmas: acisindan birkag sektorii 6rnek alarak agiklama
yapmak yerinde olacaktir. Sektorlerin Sekil 2’deki konumlarina bakildiginda,
bazi alanlarin imalat sanayii genelindeki esik degerlere yakin degerler
olusturdugu, birkacinin ise u¢ nokta sayilabilecek diizeyde yiiksek FMM ve/
veya ENF degerine sahip oldugu goriilmektedir. Bu faaliyetlerin basinda 265
kodlu “Cimento, Kireg ve S1v1 Algis1 imalat1” gelmektedir. Bu faaliyet alandaki
fiyat artist (%94,14) ayn1 kadrandaki diger alanlarin bazilarmdan diisiik
gerceklesmis olmakla birlikte, en yiiksek FMM seviyesi bu alandadir. Bunun
nedeni olarak ilk asamada, satiglarin %147 artis1 karsisinda maliyetlerin %131
artmasi gosterilebilir. Ancak, fiyat artisinin maliyet artisinin altinda gerceklesmis
oldugu goriildiiglinden satis gelirlerindeki ve FMM’deki artisin talep artisindan
kaynaklanma ihtimali yiiksektir. 263 smiflandirma kodlu “Seramik Karo ve
Kaldirim Taslar1 Imalati”nda yasanan durum ise farkhidir. Bu sektorde fiyat
artiglarinin (%137,36) IV. kadrandaki en ytiksek degere sahip oldugu goriiliirken,
maliyet artis1 %102, satis geliri artisi ise %76 olarak gergeklesmistir. Bu bakimdan
FMM degeri ortalamanin iizerinde kalmis olmakla birlikte ¢ok yiiksek bir oran
degildir. 313 kodlu “izole Edilmis Tel ve Kablo Imalati”nda ise maliyet artislari
%324 olarak gerceklesirken, satislar %308 artmistir. Fiyat artis1 ise %192 olarak
imalat sanayi ortalamasinin ¢ok iizerinde, ancak kendi faaliyet alan1t maliyetinin
oldukca altinda seyretmistir. Bu bakimdan, bu alanin maliyet istii fiyatlama
giiclinlin oldukga diisiik seviyede oldugu gozlenmektedir.
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Sekil 2: 2003-2008 Donemi icin ENF-FMM iliskisi
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Kaynak: Yazarlarin hesaplamalar1 ENF: 2003-2008 aras: iiretici fiyat endeksindeki % artis oran1 FMM: 2003-2008 aras1 toplam karlilik orani
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Rekabet parametreleri bakimindan “dikkat c¢eken” kadran olarak
nitelendirebilecegimiz ve parametre degerlerinin imalat sanayi ortalamalariin
(FMM i¢in 0,083 ve ENF i¢in %55,37) iizerinde gerceklestigi IV. kadranda yer
alan faaliyet alanlar1 asagidaki gibidir:

Tablo 1: 2003-2008 Donemi ENF-FMM Grafiginin I'V. Kadraninda Yer alan Faaliyet

Alanlan
?ﬁzﬁi Faaliyet Alam En1232§0n FMM
Esik Degerler 55,37 0,083
159 |Icecekler 67,09 0,17
175 | Diger tekstil iirtinleri 64,9 0,17
177 | Orme ya da T1g Isi Uriinler 61,8 0,09
221 | Kitaplar, Gazeteler ve Diger Basili ve Kayith Medya 62,46 0,14
222 | Basim Hizmetleri ve Basili ile Ilgili Hizmetler 77,15 0,01
241 | Ana Kimyasal Maddeler 90,06 0,09
263 | Seramik Karo ve Kaldirim taslari 137,36 0,13
265 | Cimento, Kirec ve Sivi Alcisi 94,14 0,29
Bina Taslar1 ve Bunlarla Ilgili Nesnelerin Siislenmesi,
267 | Kesilmesi Sekillendirilmesi ve Tamamlanmas: 2ol
271 | Esas Demir, Celik ve Demir Alagimlari 65,61 0,09
275 | Metal Dokiim Hizmetleri 115,49 0,11
284 %(/Ietallerin Doviilmesi, Preslenmesi, Baskilanmast ve 57.67 0,09
uvarlanmasi, Toz Metalurjisi

Kaynak: Yazarlarin hesaplamalari
#2003 ve 2008 yillar1 Aralik ay1 UFE endeksleri dikkate almarak hesaplanmistir.

Calismada kullanilan rekabet parametreleri bakimindan yukaridaki tabloda
yer verilen faaliyet alanlarinin rekabet seviyesi; 1., I1. ve II1. kadranlarda yer alan
faaliyetlere gore daha diisiiktiir. Ancak, bu faaliyet alanlarinin talep yapisi ve
esnekligi ile bunlarin zaman igerisindeki degisimi hakkinda elimizde bir bilgi
seti bulunmamaktadir. Bu bakimdan, sadece genel goriinlimden elde edilen
sonuglarin ilgili faaliyetlerin rekabet diizeyi hakkinda yeterli bilgi sunamayacagi
ve dolayistyla, benzer analizlerin yil bazinda da yapilmasinin faydali olacagi
distniilmiistr.

3.2. Yillara Gore Yogunlasma-Fiyat-Karhhk Goriiniimii

Caligmada kullanilan veri setinde imalat sanayiine ait HHI verisi 2006 yilindan
itibaren baglamaktadir. Bu bakimdan, daha 6nce de belirtildigi gibi ayrintili analiz
2006-2008 donemini kapsamaktadir.

Ilk olarak yukaridaki genel goriiniim analizi 2006-2008 dénemi igin kiimiilatif
olarak tekrarlanmis ve ardindan da burada elde edilen sonuglarin yillar bazindaki
tutarliligr test edilmistir.
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Sekil 3: 2006-2008 Donemi icin ENF-FMM iliskisi
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Kaynak: Yazarlarin hesaplamalari. ENF(%) : 2006-2008 arasi iiretici fiyat endeksindeki artis orant. FMM: 2006-2008 aras1 toplam karlilik oran
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Tablo 2: 2006-2008 Déonemi ENF-FMM Grafiginin IV. Kadraninda Yer Alan Faaliyet

Alanlar
NACE . Enflasyon”
3 hane Faaliyet Alan1 (%) FMM
Esik Degerler | 10,90 0,07

172 | Tekstil Kumaslari 14,04 0,09

175 | Diger Tekstil Uriinleri 20,39 0,09

193 | Ayakkabilar 11,74 0,08

202 Ahsap Plaka; Kontrplak, Yonga Levha, Sunta, Diger Pano ve 1730 0.11
Tahtalar

221 | Kitaplar, Gazeteler ve Diger Basili ve Kayitli Medya 19,24 0,10

222 | Basim Hizmetleri ve Baski ile Hgili Hizmetler 18,18 0,08

241 Ana Kimyasal Maddeler 23,56 0,09

251 | Kaucuk Uriinleri 15,02 0,07

261 | Cam ve Cam Uriinleri 11,79 0,14
Bina Taslar1 ve Bunlarla Ilgili Nesnelerin Siislenmesi,

267 Kesilmesi, Sekillendirilmesi ve Tamamlanmasi 35,28 0,10

275 | Metal ve Dokiim Hizmetleri 21,61 0,09

284 Metallerin Déviilmesi, Pres.llerllmes1, Baskilanmasi ve 1541 0,09
Yuvarlanmasi, Toz Metalurjisi

311 Elektrikli Motorlar, Jeneratorler ve Transformatorler 12,38 0,12

0] Elektronik Valf ve Elektron Tiipleri ile Diger Elektronik 25.56 0.10
Parcalar

327 Rady.o ve Televizyon Vericileri ile Telefon ve Telgraf Hatt 2148 0,08
Techizati

334 | Optik Aletler ve Fotografcilik Ekipmant 18,19 0,13

Kaynak: Yazarlarin hesaplamalart.
* 2006 ve 2008 yillar1 Aralik ay1 UFE endeksleri dikkate alinarak hesaplanmustir.

2006-2008 yillar1 araliginda, 2003-2008’e kiyasla daha fazla sayida faaliyet
alaninin ENF-FMM grafiginin IV. kadraninda yer aldig1 goriilmektedir. Bununla
birlikte, degerlerin esik degerlere yakin olustugu da belirtilmelidir. Her iki zaman
araliginda da IV. kadranda yer alan 6 faaliyet alani*> bulunmaktadir.

Asagida ise 2006, 2007 ve 2008 yillarina ait {i¢ tablo bulunmaktadir.
S6z konusu tablolarda her yil i¢in ayr1 olmak iizere HHI-ENF ve ENF-FMM
grafiklerinin IV. kadraninda yer alan ortak faaliyet alanlar listelenmistir. Ilgili
grafikler ise ¢calismanin ek dizininde yer almaktadir.

% Diger Tekstil Urﬁnl@ﬁ (175), Kitaplar, Gazeteler ve Diger Basili ve Kayith Medya (221), Basim
Hizmetleri ve Baski ile Ilgili Hizmetler (222), Ana Kimyasal Maddeler (241), Metal ve Dokiim Hizmetleri
(275), Metallerin Doviilmesi, Preslenmesi, Baskilanmasi ve Yuvarlanmasi, Toz Metalurjisi (284).
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Tablo 3: 2006 Yili HHI-ENF ve ENF-FMM Grafiklerinin I'V. Kadraninda Ortak Yer

Alan Faaliyet Alanlar:
gﬁﬁi Tﬁﬁi Faaliyet Alami E“‘:ﬂg"“ FMM | HHI
Esik Degerler 12,33 0,07 | 1820
211 2111 | Kagit Hamuru [malat: 27,62 0,14 | 9508
241 2411 | Sanayi Gazlari Imalati 18,61 0,12 | 7360
241 | 2412 | Boya ve Pigment imalati 18,61 | 0,12 | 2325
241 | 2415 | Kimyasal Giibre ve Azot Bilesiklerinin Imalati 18,61 0,12 | 1998
241 | 2416 | Plastik Hammaddelerin imalati 18,61 0,12 | 4987
241 | 2417 | Sentetik Kauguk Maddelerin fmalati 18,61 0,12 {10000
251 | 2511 | Ig ve Dis Lastik imalati 1548 | 0,08 | 2931
273 | 2732 | Dar seritlerin Soguk Haddelenmesi 349 0,1 | 7608
273 | 2733 | Soguk Sekillendirme ve Katlama 349 0,1 | 2076
273 | 2734 | Tel Cekme 34,9 0,1 | 2299
297 | 2971 | Elektrikli Ev Aletleri imalati 18,84 0,09 | 2512
Radyo ve Televizyon Vericileri ile Telefon ve
312 | 320 Telgraf Hatt1 Teghizat: imalat: 14,28 018 | 4348

Kaynak: Yazarlarin hesaplamalari.
* 2005 ve 2006 yillar1 Aralik ay1 UFE endeksleri dikkate alimarak hesaplanmustir.

Tablo 4: 2007 Y1t HHI-ENF ve ENF-FMM Grafiklerinin I'V. Kadraninda Ortak Yer

Alan Faaliyet Alanlari

?ﬁ;‘i Tﬁg‘e Faaliyet Alant E“‘:ﬁ/‘sg”“ FMM | HHI
Esik Degerler 4,27 0,07 | 1858

175 | 1753 Giyim Esyas1 Hagig;: D01.<ur.na Olmayan Kumas ile 5,16 0,09 | 2858

Bundan Yapilan Uriinlerin Imalati

221 | 2212 | Gazetelerin Yayimi 7,46 0,12 | 2153
221 | 2214 | Ses Kayitlarmin Yayimi 7,46 0,12 | 3231
222 | 2225 | Basimla [lgili Diger Faaliyetler 6,73 0,08 | 2003
241 | 2411 | Sanayi Gazlari Imalat: 12,35 0,1 | 4230
241 | 2412 | Boya ve Pigment imalat: 12,35 0,1 | 2253
241 | 2414 | Diger Organik Ana Kimyasal Maddelerin Imalat: 12,35 0,1 [ 2081
241 | 2415 | Kimyasal Giibre ve Azot Bilesiklerin Imalati 12,35 0,1 [2792
241 | 2416 | Plastik Hammaddelerin Imalati 12,35 0,1 | 4621
261 | 2611 | Diiz Cam Imalat 6 0,15 | 9969
261 | 2613 | Cukur Cam Imalati 6 0,15 | 2119
261 | 2614 | Cam Elyafi Imalat 6 0,15 | 4094
286 | 2861 | Catal-Bicak Takimi Imalat: 14,15 0,08 | 2700

Kaynak: Yazarlarin hesaplamalart.
* 2006 ve 2007 yillar1 Aralik ay1 UFE endeksleri dikkate alinarak hesaplanmustir.
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Tablo 5: 2008 Yili ENF-HHI ve FMM-ENF Grafiklerinin I'V. Kadraninda Ortak Yer

Alan Faaliyet Alanlar:
NACE | NACE . Enflasyon®
3 hane | 4 hane Faaliyet Alam (%) FMM | HHI
Esik Degerler 6,36 0,08 | 1881

171 | 1117 ng?r Tell(stﬂ Elyaflarmin Hazirlanmasi ve 15,51 0.1 | 2124
Egrilmesi

172 | 1722 | Yiinli Dokuma 19,83 0,11 | 2992

175 | 1753 Giyim Esyast Haglg:: D01.<u1.na Olmayan Kumas ile 14.48 0.11 | 2635
Bundan Yapilan Urtinlerin Imalati

211 | 2111 | Kagit Hamuru imalat: 10 0,09 |10000

221 | 2212 | Gazetelerin Yayimi 10,96 0,11 | 2224

221 | 2214 | Ses Kayitlarmin Yayimi 10,96 | 0,11 | 3425

222 | 2225 | Basimla ilgili Diger Faaliyetler 10,74 | 0,08 | 2106

262 | 2621 | Seramik ve Siis Esyasi [malat: 23,98 0,08 | 2752

262 | 2622 | Seramikten Yapilan Sihhi Uriinlerin Imalati 23,98 0,08 | 2864

262 | 2622 | Seramik Yalitim Malzemeleri Imalatt 23,98 0,08 | 7940

275 | 2754 | Demir Disindaki Diger Metallerin Dokiimii 23,49 0,12 | 2550
Icten Yanmali Motor ve Tiirbin Imalati; Ucak,

291 | 91 Motorlu Tasit ve Motosiklet Motorlar1 Hari¢ 17.85 0,08 | 2607

297 | 2971 | Elektrikli Ev Aletleri Imalat: 12,25 0,09 | 2121

Kaynak: Yazarlarin hesaplamalari.
* 2007 ve 2008 yillar1 Aralik ay1 UFE endeksleri dikkate alimarak hesaplanmustir.

Y1l bazindaki analizler, ¢alismanin ekindeki tablolardan da goriilecegi lizere,
belli bir yilda HHI-ENF grafiginin I'V. kadraninda yer alan bir¢ok sektoriin ayni
yilin ENF-FMM grafiginin IV. kadraninda yer almadigin1 gostermektedir. Bu
durum her y1l i¢in gecerlidir. Dolayisiyla, YDP paradigmasi ¢ergevesinde tespit
edilmeye c¢alisilan yogunlasma-fiyat-karlilik iliskisinde bazi sektorde yapi-
davranis iliskisinin davranig-performans iligkisine doniismedigi gozlenmektedir.
Bununla birlikte; Tablo 3, Tablo 4 ve Tablo 5°te yer alan sektorler HHI-ENF
ve ENF-FMM grafiklerinin IV. kadraninda yer alan faaliyet alanlaridir. Bu
sanayiler i¢in varilabilecek temel sonug, bu faaliyet alanlarinda yogunlagsma ve
karlilik arasinda pozitif bir iligskinin var olabilecegi ve bu nedenle, s6z konusu
alanlarin rekabet diizeyinin degerlendirilmesi agisindan yogunlagma seviyesinin
pazar giiciiniin bir gostergesi olarak sayilabilecegidir. Ancak, bu iliskinin yillar
icerisinde siireklilik arz edip etmedigi de bu konuda varilacak sonuclar agisindan
Onem tagimaktadir.

Bu nedenle, analizde hem HHI-ENF hem de ENF-FMM grafiklerinde IV.
kadranda yer alan ortak faaliyet alanlarindaki durumun yillar i¢inde degisip
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degismedigi de incelenmistir. Y1illik tablolara bakildiginda, herhangi bir sanayinin
3 yil boyunca siirekli bicimde bu kadranda yer almadig1 goriilmektedir. Ancak,
birbirini takip eden yillar (2006-2007 ve 2007-2008) karsilastirildiginda her iki
grafik tiirtinde de bu kadranda yer alan faaliyet alanlar1 bulunmaktadir.

Tablo 6: YII Bazh Karsilashirmada HHI-ENF ve ENF-FMM (iliskilerinde IV.
Kadranda Yer Alan Faaliyet Alanlari

1:11?51]2 Faaliyet Alam

2006 ve 2007 yillarinda IV. kadranda olan sektorler
2411 Sanayi Gazlari Imalati
2412 Boya ve Pigment imalati
2415 Kimyasal Giibre ve Azot Bilesiklerin Imalati
2416 Plastik Hammaddelerin imalati

2007 ve 2008 yillarinda IV. kadranda olan sektorler
1753 | Giyim Esyas1 Hari¢, Dokuma Olmayan Kumas ile Bundan Yapilan Uriinlerin imalati

2212 Gazetelerin Yayimi
2214 Ses Kayitlarinin Yayimi
2225 Basimla ilgili Diger Faaliyetler

Kaynak: Yazarlarin hesaplamalart.

2006-2008 ve 2003-2008 yillarimi kapsayan kiimiilatif sonuglar ve yil bazh
yapilan analizlerden elde edilen sonuglara gére, Diger Tekstil Uriinleri (175),
Kitaplar, Gazeteler ve Diger Basili ve Kayith Medya (221), Basim Hizmetleri
ve Baska ile Ilgili Hizmetler (222) ve Ana Kimyasal Maddeler (241) gibi faaliyet
alanlarinin hem HHI-ENF hem de ENF-FMM iliskisinde IV. kadranda yer
aldiklar1 goriilmektedir.

SONUC

Bu calismada, Tiirkiye imalat sanayiinde yer alan ekonomik faaliyetler igin
rekabet seviyesi taramas1 yapmak amaciyla bir YDP analizi gerceklestirilmistir.
Sanayilerin yapisal oOzellikleri yogunlagsma seviyesini Olcen HHI ile
degerlendirilmistir. Davranig parametresi, ilgili ekonomik faaliyette belli zaman
araliklarindaki iiretici fiyat endeksinin degisim orami (ENF) ile Sl¢iilmiistiir.
Performans 6lgiitli olarak ise fiyat-maliyet araligini 6l¢mek i¢in ciro ile ¢aliganlara
ve ara girdilere yapilan 6demeler arasindaki farkin oransal ifadesine karsilik gelen
FMM degiskeni hesaplanmistir. Bu degisken bazi eksiklerine ragmen karlilik
orani olarak da degerlendirilmistir.
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Calismada TUIK tarafindan yayimlanan 2003-2008 yillar1 arasindaki
doneme iligkin NACE Rev.1.1 siniflamasindaki veriler kullanilmigtir. Veriler,
2009 yilindan itibaren TUIK tarafindan NACE Rev.2 siniflamasinda tutulmaya
baslanmig olup, bu iki siniflama arasinda bazi endiistriler bakimindan birebir
eslesme saglanamadigindan, ¢alismada sadece 2003 ve 2008 arasindaki yillar ele
almmustir,

Yapilan analizler hem 2003-2008 ve 2006-2008 arasindaki yillar icin
kiimiilatif diizeyde, hem de 2006, 2007 ve 2008 yillarina iligkin olarak y1l bazinda
yapilmistir. Ekonomik faaliyetleri s6z konusu degiskenler (HHI, ENF ve FMM)
bakimindan karsilagtirabilmek amaciyla her ii¢ degisken icin belli esik degerler
tespit edilmistir®.

Caligmada ele alinan ekonomik faaliyetler, 6ncelikle yapi-davranis iliskisinin
incelenmesi amaciyla yogunlagsma ve fiyat artis oranina ait esik degerler dikkate
alimarak dort sinifa ayrilmistir. Daha sonra davranis-performans iligkisinin analizi
icin fiyat artig oran1 ve fiyat-maliyet oranina ait esik degerler gercevesinde
yine dort smifta gruplandirilmigtir. Her iki gruplandirmada da esik degerlerin
tizerinde yer alan ekonomik faaliyetler rekabet seviyesi bakimindan “dikkat
¢eken” alanlar olarak nitelendirilmistir. Caligmanin bulgulari detayli bigimde
makalenin eklerinde sunulmaktadir. Bu smiflamalarda farkli yillarda degisik
faaliyet alanlarina ait rekabet parametrelerinin esiklerin lizerinde degerler aldig:
goriilmiistiir. Bu sebeple ¢aligmada yer verilen bulgularin yil bazinda detayli
bicimde incelenmesi gerekmektedir. Diger yandan birbirini izleyen ikili yillar
icin yapilan incelemede; 2006 ve 2007 yillarinda,

* 2411 - Sanayi Gazlar1 Imalati
+ 2412 - Boya ve Pigment Imalati
* 2415 - Kimyasal Giibre ve Azot Bilesiklerin imalati
* 2416 - Plastik Hammaddelerin Imalati
2007 ve 2008 yillarinda ise

» 1753 - Giyim Esyas1 Hari¢, Dokuma Olmayan Kumas ile Bundan Yapilan
Uriinlerin Imalat1

* 2212 - Gazetelerin Yayimi

26 HHI esik degeri igin imalat sanayiinde bulunan ve dort haneli diizeyde siniflandirilan ekonomik
faaliyetlerin ilgili yildaki HHI seviyelerinin aritmetik ortalamasi kullanilmistir. Fiyat artis orani esik
degeri i¢in belli bir donemde imalat sanayinin genelindeki iiretici fiyat endeksinin degisim orani
dikkate almmistir. S6z konusu donem ilgili analize gore farklilik géstermektedir. Fiyat-maliyet
marj1 (FMM) esik degeri i¢in ise yine imalat sanayiinin genelinde gerceklesen ciro ve maliyet
kalemlerinin ilgili donemdeki toplam degerleri degerlendirilmistir.
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» 2214 - Ses Kayitlarinin Yayimi
« 2225 - Basimla llgili Diger Faaliyetler

alanlarinda {i¢ rekabet parametresinin de ayni anda esik degerlerin {izerinde
kaldigr goriilmiistiir. 2006-2008 ve 2003-2008 yillarimi kapsayan kiimiilatif
sonuglar ve yil bazli yapilan analizlerden elde edilen sonuglara gore ise Diger
Tekstil Uriinleri (175), Kitaplar, Gazeteler ve Diger Basili ve Kayith Medya (221),
Basim Hizmetleri ve Baski ile Ilgili Hizmetler (222) ve Ana Kimyasal Maddeler
(241) gibi faaliyet alanlarinin hem HHI-ENF hem de ENF-FMM iliskisinde esik
degerlerin iizerinde yer aldiklar tespit edilmistir.

Diger yandan, bir¢cok sektorde yapi-davranis iliskisinin davranis-performans
iligkisine doniismedigi gdzlenmistir.

Calismamizin bulgulari, rekabet seviyesi bakimindan “dikkat ¢ekici” olarak
nitelendirdigimiz faaliyetlerde anlasma, uyumlu eylem veya hakim durumun
kotiiye kullanilmasina isaret eden bir davranisin bulunduguna dair bir ¢ikarim
yapmaya yeterli olmamakla birlikte, bu faaliyetlerin, kullandigimiz rekabet
parametrelerinin yaninda talep ve maliyet yapilari, ilgili piyasanin diger
Ozellikleri gibi farkli unsurlar ¢ergevesinde daha detayli bicimde incelenmesi i¢in
onciil gerekceler sunmaktadir.
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EKLER

Sekil E.1: 2006 Yii HHI-ENF iliskisi
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Kaynak: Yazarlarin hesaplamalart. ENF: 2005-2006 arast liretici fiyat endeksindeki % artig orant HHI: 2006 y1li HHI seviyesi
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Tablo E.1: 2006 Yili HHI-ENF Grafiginin IV. Kadraninda Yer Alan Faaliyet Alanlar1

NACE | NACE Faaliyet Alani E“‘(ij}:)y O\ EMM | HHI
Esik Degerler | 12,33 0,07 | 1820

157 | 1572 | Ev Hayvanlar Igin Hazir Yem imalat: 16,96 | 0,02 | 6021
175 | sy | Giim Egyes Hage Dokupa Qe Kumas e |10 | g7 | 30
211 2111 | Kagit Hamuru [malatt 27,62 0,14 | 9508
212 | 2124 | Duvar Kagid Imalati 23,2 0,06 | 4449
221 | 2212 | Gazetelerin Yayimi 13,1 0,07 | 2081
221 | 2213 | Dergi ve Siireli Yayinlarin Yayimi 13,1 0,07 | 2216
221 | 2214 | Ses Kayitlarmin Yayimi 13,1 0,07 | 2379
221 | 2215 | Diger Yayimlar 13,1 0,07 | 2518
231 | 2310 | Kok Firmi Uriinleri Imalati 19,75 - 5610
232 | 2320 | Rafine Edilmis Petrol Uriinleri imalat: 17,08 - 8853
241 | 2411 | Sanayi Gazlar Imalati 18,61 0,12 | 7360
241 | 2412 | Boya ve Pigment Imalati 18,61 0,12 | 2325
241 | 2415 | Kimyasal Giibre ve Azot Bilesiklerin Imalati 18,61 0,12 | 1998
241 | 2416 | Plastik Himmaddelerinin Imalati 18,61 0,12 | 4987
241 | 2417 | Sentetik Kauguk Hammaddelerinin imalati 18,61 0,12 {10000
246 | 2461 | Patlayict Madde Imalatt 14,58 0,05 | 3723
246 | 2463 | Ugucu Yaglarin imalati 14,58 | 0,05 | 2623
246 | 2465 %%s;ﬁe%ﬁ% eVrE)n SI§ay1‘[ Gereglerinin Imalatt 14,58 0.05 | 2126
247 | 2470 | Suni Elyaf imalat: 24,16 - 4920
251 | 2511 | Ig ve Dis Lastik imalat: 15,48 0,08 | 2931
272 | 2721 | Dékme Demirden Boru Imalati 17,71 0,07 | 4001
273 | 2732 | Dar Seritlerin Soguk Haddelenmesi 349 0,1 | 7608
273 | 2733 | Soguk Sekillendirme Ve Katlama 34,9 0,1 | 2076
273 | 2734 | Tel Cekme 349 0,1 | 2299
274 | 2741 | Degerli Metal Uretimi 50,24 | 0,07 | 3865
274 | 2744 | Bakir Uretimi 50,24 0,07 | 1939
274 | 2745 | Demir Digindaki Diger Metallerin Uretimi 50,24 0,07 | 5066
287 | 2871 | Celik Varil ve Benzeri Muhafazalarin imalati 21,49 0,06 | 2314
204 | 2941 }Frerlglrf:lz:]blhr ET ile Kullanilan Makineli Aletlerin 13,56 0,07 | 10000
297 | 2971 | Elektrikli Ev Aletleri Imalati 18,84 0,09 | 2512
314 | 3140 | Akiimiilator, Pil ve Batarya Imalat 24,92 0,07 | 3182
m | a0 | Rifyogs Meyigon ericlerle Teefonve |14 0,15 | 43

Kaynak: Yazarlarin hesaplamalari
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Sekil E.2: 2006 Yih ENF-FMM (iliskisi
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Kaynak: Yazarlarin hesaplamalari.

ENF: 2005-2006 arast iiretici fiyat endeksindeki % artig orant FMM: 2006 y1li karlilik orant
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Tablo E.2: 2006 Yili ENF-FMM Grafiginin IV. Kadraninda Yer Alan Faaliyet

Alanlari
?ﬁ;‘i Faaliyet Alam E“‘(];:)y Y pMm
Esik Degerler 12,33 0,07
171 | Tekstil Elyafi ve Ipligi 15,02 0,09
177 | Orme ya da T1g Isi Uriinler 23,74 0,11
193 | Ayakkabilar 17,21 0,08
211 Kagit Hamuru, Kagit ve Mukavva 27,62 0,14
241 | Ana Kimyasal Maddeler 18,61 0,12
251 | Kaucuk Uriinleri 15,48 0,08
271 | Esas Demir, Celik ve Demir Alagimlari 28,54 0,09
273 | Diger Ilk islenmis Demir ve Celik Uriinleri 349 0,1
275 | Metal Dokiim Hizmetleri 15,78 0,1
297 | Ev Aletleri B.Y.S. 18,84 0,09
122 ?:Sﬁ/i(; ;;3 Televizyon Vericileri ile Telefon ve Telgraf Hatti 1428 0.18
343 ZA]S::;LI;:;ZEH ve Bunlarin Motorlariyla [lgili Parca Ve 13,76 0.13

Kaynak: Yazarlarin hesaplamalart
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Sekil E.3: 2007 Yih HHI-ENF fliskisi
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Kaynak: Yazarlarin hesaplamalar1 ENF: 2006-2007 arast iiretici fiyat endeksindeki % artis oran1 HHI: 2007 y1l1 HHI seviyesi.
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Tablo E.3: 2007 Yili HHI-ENF Grafiginin IV. Kadraninda Yer Alan Faaliyet Alanlar1

NACE|NACE . [Enflasyon
3 hanel4 hane Faaliyet Alan: (%) FMM | HHI
Esik Degerler 4,27 0,07 | 1858
153 | 1531 | Patatesin Islenmesi ve Saklanmasi 28,87 | 0,01 | 5991

Margarin ve Benzeri Yenilebilir Kat1

154 | 1543 N . 25,17 | 0,01 | 3410
Yaglarin Imalati
155 | 1552 | Dondurma Imalati 17,61 | 0,06 | 6627
156 | 1562 | Nisasta ve Nisastali Uriinlerin Imalati 20,78 |-0,01|2397
157 | 1572 | Ev Hayvanlar icin Hazir Yem Imalat: 20,31 | 0,01 | 6544
158 | 1583 | Seker imalati 7,2 0,04 | 2188
158 | 1586 | Kahve Ve Caym Islenmesi 7,2 0,04 | 3662
158 | 1588 siayzelz,elf(ll(:rril(ﬂrelzizz Gida Maddeleri ile Diyet 72 0.04 | 2557
Giyim Esyas1 Hari¢, Dokuma Olmayan
e | 17 Ku};nas ilsg BundangYapllan Urﬁnleriill Imalatt Sl R 2D
221 | 2212 | Gazetelerin Yayimi1 7,46 0,12 | 2153
221 | 2214 | Ses Kayitlarmin Yayimi 7,46 0,12 | 3231
222 | 2225 | Basimla ilgili Diger Faaliyetler 6,73 0,08 | 2003
231 | 2310 | Kok Firtmi Uriinleri imalati 15,14 - 5701
232 | 2320 | Rafine Edilmis Petrol Uriinleri Imalat1 20,72 - 8982
241 | 2411 | Sanayi Gazlari Imalati 12,35 0,1 |4231
241 | 2412 | Boya ve Pigment imalati 12,35 0,1 |2254
241 | 2414 E;ic]e;?rgamk Ana Kimyasal Maddelerin 12,35 0.1 | 2081
241 | 2415 | Kimyasal Giibre ve Azot Bilesiklerin imalat1 12,35 0,1 |2792
241 | 2416 | Plastik Hammaddelerinin imalati 12,35 0,1 | 4622
261 | 2611 | Diiz Cam Imalati 6 0,15 | 9969
261 | 2613 | Cukur Cam imalati 6 0,15 | 2120
261 | 2614 | Cam Elyafi Imalat 6 0,15 | 4095
273 | 2732 | Dar Seritlerin Soguk Haddelenmesi 5,43 0,06 | 8407
273 | 2733 | Soguk Sekillendirme Ve Katlama 5,43 0,06 | 4650
286 | 2861 | Catal-Bigak Takimi Imalati 14,15 | 0,08 | 2701

Kaynak: Yazarlarin hesaplamalari
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Sekil E.4: 2007 Yih ENF-FMM (iliskisi
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Tablo E.4: 2007 Yihh ENF-FMM Grafiginin IV. Kadraninda Yer Alan Faaliyet

Alanlar
. Enflasyon
NACE Faaliyet Alami (%) FMM
(1)
Esik Degerler 4,27 0,07

175 | Diger Tekstil Uriinleri 19,03 0,09
193 | Ayakkabilar 17,21 0,09
202 Ahsap Plaka; Kontrplak, Yonga Levha, Sunta, Diger Pano Ve 621 0.16

Tahtalar
221 | Kitaplar, Gazeteler ve Diger Basili Ve Kayith Medya 13,1 0,12
222 | Basim Hizmetleri ve Baski ile Hgili Hizmetler 6,54 0,08
241 | Ana Kimyasal Maddeler 18,61 0,1
261 | Cam ve Cam Uriinleri 6,81 0,15
263 | Seramik Karo ve Kaldirim Taglari 11,96 0,14
267 BIIIZ} Tasl?lrl Ve. Bunl..ar'la Ilg.111 Nesnelerin Stislenmest, 9.43 0.08

Kesilmesi, Sekillendirilmesi ve Tamamlanmasi
286 | Catal-Bigak Takimi, El Aletleri ve Genel Hirdavat Malzemeleri 10,64 0,08
295 | Diger Ozel Amagh Makineler 2,75 0,09

Kaynak: Yazarlarin hesaplamalari
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Sekil E.5: 2008 Yih HHI-ENF fliskisi
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Tablo E.5: 2008 Yili HHI-ENF Grafiginin IV. Kadraninda Yer Alan Faaliyet Alanlar1

NACE|NACE Enflasyon

3 hanel4 hane Faaliyet Alam (%) FMM| HHI
Esik Degerler 6,36 0,08 | 1881

154 | 1543 | Margarin ve Benzeri Yenilebilir Kat: Yaglarin Imalat: 15,13 10,04 | 3491
156 | 1562 | Nisasta ve Nisastali Uriinlerin Imalati 8,05 0,07 [2378
158 | 1583 | Seker Imalat: 14,61 | 0,05 | 2831
158 | 1586 | Kahve ve Cayin Islenmesi 14,61 ]0,05|2431
158 | 1588 | Hazir, Homojenize Gida Maddeleri ile Diyet Yiyecekleri Imalati 14,61 | 0,05 [ 3412
171 | 1717 | Diger Tekstil Elyaflarinin Hazirlanmasi ve Egrilmesi 15,51 0,1 [2125
172 | 1722 | Yiinlii Dokuma 19,83 | 0,11 | 2993

Giyim Esyast Hari¢, Dokuma OImayan Kumas ile Bundan

175 | 1753 N 1448 | 0,11 | 2636
Yapilan Uriinlerin Imalati
201 | 2010 | Agacin Hizarlanmasi, Planyalanmasi ve Emprenye Edilmesi 8,44 0,03 | 1909
211 | 2111 | Kagit Hamuru Imalat: 10 0,09 {10000
212 | 2124 | Duvar Kagidi Imalati 12,6 0,06 | 3312
221 | 2212 | Gazetelerin Yayimi 10,96 | 0,11 [ 2224
221 | 2214 | Ses Kayitlarinin Yayimi 10,96 | 0,11 [ 3426
222 | 2225 | Basimla ilgili Diger Faaliyetler 10,74 1 0,08 | 2106
231 | 2310 | Kok Firini Uriinleri Imalat: 81,47 - | 4777
241 | 2411 | Sanayi Gazlari Imalati 9,98 0,06 | 7206
241 | 2412 | Boya ve Pigment Imalat: 9,98 0,06 | 2417
241 | 2414 | Diger Organik Ana Kimyasal Maddelerin Imalati 9,98 0,06 | 2224
241 | 2415 | Kimyasal Giibre ve Azot Bilesiklerin Imalat: 9,98 0,06 | 2141
241 | 2416 | Plastik Himmaddelerinin Imalati 9,98 0,06 | 4062
241 | 2417 | Sentetik Kauguk Hammaddelerinin Imalati 9,98 0,06 [10000
246 | 2461 | Patlayict Madde Tmalati 7,21 0,07 | 2835
246 | 2463 | Ucucu Yaglarin Imalati 7,21 0,07 | 2535
246 | 2465 | Kaset, Bant Vb. Kayit Gereclerinin Imalati (Kaydedilmemis) 7,21 0,07 | 4457
247 | 2470 | Suni Elyaf Imalat: 10,72 - | 5486
251 | 2511 | Ig ve Dig Lastik Imalat: 14,6 0,06 | 2685
262 | 2621 | Seramik Ev ve Siis Esyasi Imalati 2398 | 0,08 [ 2752
262 | 2622 | Seramikten Yapilan Sthhi Uriinlerin Imalati 2398 | 0,08 [ 2864
262 | 2623 | Seramik Yalitim Malzemeleri Imalati 23,98 | 0,08 | 7941
262 | 2625 | Diger Seramik Uriinlerin Imalati 23,98 | 0,08 | 2683
272 | 2721 | Dékme Demirden Boru Imalati 46,28 | 0,05 [ 3535
275 | 2754 | Demir Disindaki Diger Metallerin Dokiimii 23,49 10,12 | 2551
287 | 2871 | Celik Varil Ve Benzeri Muhafazalarin Imalat: 24,6 0,07 | 2664

Igten Yanmali Motor Ve Tiirbin Imalati; Ugak, Motorlu Tasit Ve

1) 21 Motosiklet Motorlar1 Hari¢ 17,85 | 0,08 12607
292 | 2921 | Sanayi Firini, Ocak Ve Ocak Atesleyicilerin Imalati 20,78 | 0,07 | 2646
293 | 2931 | Tarimsal Amach Traktér Imalati 30,03 0 |[5710
294 | 2941 | Tasmabilir El fle Kullanilan Makineli Aletlerin Tmalat: 22,08 | 0,04 | 8070
297 | 2971 | Elektrikli Ev Aletleri Imalati 12,25 10,09 | 2122
300 | 3001 | Biiro Makineleri Imalatt 1991 [ 0,03 3128
300 | 3002 | Bilgisayar ve Diger Bilgi Isleme Makinelerinin Imalati 1991 10,03 2777
322 | 3220 Radyo ve Televizyon Vericileri lle Telefon Ve Telgraf Hatti Techizati 3327 | 0,04 |3967

[malati
Televizyon ve Radyo Alicilari; Ses ve Goriintii Kaydeden veya
Cogaltan Techizat ve Bunlarla {lgili Araclarin imalati

323 | 3230

10,85 | 0,12 | 4248

Kaynak: Yazarlarin hesaplamalari
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Sekil E.6: 2008 Y1l icin ENF-FMM (liskisi

2008
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Kaynak: Yazarlarin hesaplamalart ENF: 2007-2008 aras iiretici fiyat endeksindeki % artig orant FMM: 2008 y1l1 karlilik orani
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Tablo E.6: 2008 Yili ENF-FMM Grafiginin IV. Kadraninda Yer Alan Faaliyet

Alanlari
?ﬁﬁz Faaliyet Alam E“?j}:;’ on oMM
Esik Degerler 6,36 0,08
171 | Tekstil Elyafi ve Ipligi 15,02 | 0,1
172 | Tekstil Kumaslar 12,08 0,11
175 | Diger Tekstil Uriinleri 19,03 | 0,11
177 | Orme ya da T1g Isi Uriinler 23,74 0,1
191 | Deri 11,37 0,1
202 Ahsap Plaka; Kontraplak, Yonga Levha, Sunta, Diger Pano 6.21 0.1
ve Tahtalar
211 | Kagit Hamuru, Kagit ve Mukavva 27,62 0,09
221 | Kitaplar, Gazeteler ve Diger Basili ve Kayitli Medya 13,1 0,11
222 | Basim Hizmetleri ve Baski ile Ilgili Hizmetler 6,54 0,08
245 Gliserin; Sabun ve Deterjan; Temizlik ve Cilalama 554 0.08

Maddeleri; Parfiimler Tuvalet Malzemeleri
252 | Plastik Uriinler 13,24 0,08

Insaat Amagcli Olanlardan Baska Atese Dayanikli Olmayan
Seramik Uriinler; Atese Dayanikli Seramik Uriinler

263 | Seramik Karo ve Kaldirim Taslar1 11,96 0,08
Bina Taslar1 ve Bunlarla lgili Nesnelerin Siislenmesi,

262 11,69 0,08

267 Kesilmesi, Sekillendirilmesi ve Tamamlanmast 9:43 0.1
271 | Esas Demir, Celik ve Demir Alagimlari 28,54 0,09
275 | Metal Dokiim Hizmetleri 15,78 0,12
284 Metallerin Doviilmesi, Pres'l.er.lmesi, Baskilanmasi Ve 10,5 0.08
Yuvarlanmasi, Toz Metalurjisi
291 [“,T(;ak, Motorly Tasit ve Motosiklet .Mot.orlla.rl .Harig leak 876 0.08
Uzere Mekanik Gii¢ Kullanimi ve Uretimi i¢in Makineler ’ ’
297 | Ev Aletleri B.Y.S. 18,84 | 0,09
311 | Elektrikli Motorlar, Jeneratorler ve Transformatorler 19,26 0,13
321 ﬁ;il;;;)_?lk Valf Ve Elektron Tipleri ile Diger Elektronik 3.32 0,09
323 Televi"zyon ve Rafiyo Alicilari, Ses_ ve Gérﬁntﬁ Kaydeden 027 0.12
veya Ureten Techizat Ve Bunlarla Ilgili Araclar ’ ’
332 Olgme, Kontrol, Test, Seyriisefer ve Diger Amacl Alet ve 17,74 0.1

Cihazlar

Kaynak: Yazarlarin hesaplamalart.
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SECONDARY-LINE PRICE DISCRIMINATION UNDER
EUROPEAN COMPETITION LAW — AN ASSESSMENT FROM
AN EFFECTS-BASED PERSPECTIVE

AB REKABET HUKUKUNDA IKINCIL SEVIYE FIYAT AYRIMCILIGI —
ETKI TEMELLI PERSPEKTIFTEN DEGERLENDIRME

Cigdem TUNCEL*

Abstract

Article 102(c) of the TFEU prohibits “applying dissimilar conditions to equivalent
transactions with other trading parties, thereby placing them at a competitive
disadvantage”. There is a broad consensus among scholars that this provision is
merely directed at secondary-line discrimination, namely discrimination imposed
by a non-vertically integrated dominant undertaking on its customers with whom
it does not compete with.

Secondary-line discrimination is a common business practice which generally
has an efficiency rationale and in most instances welfare improving. Thus, it is
widely argued that it should be assessed cautiously.

However, the case law of the European Commission and the European Courts
does not provide a clear and consistent framework for assessment of secondary-
line discrimination. Besides, it is an omitted field of law in the modernisation
process of Article 102 enforcement, i.e. the Guidance Paper, which is aimed
at introducing a more effects-based approach to Article 102 enforcement and
providing clarity and predictability, does not adress discrimination.

Because of these reasons, the assessment of secondary-line discrimination still
stays as an ambiguous area in the Article 102 enforcement. As the intention
of the European Commission to adopt an effects-based approach in all areas
of competition law is clear, it is thought that secondary-line discrimination
cannot be abstracted from such an approach. Therefore, in this study, it is aimed
at proposing an analytical framework for the assessment of secondary-line
discrimination from an effects-based perspective.

Keywords: Secondary-line, Price Discrimination, Competitive Disadvantage,
Effects-based Approach, Guidance Paper

* Rekabet Kurumu, Rekabet Uzmani. Bu ¢alismanmn hazirlanmasindaki katkilarindan ve
yardimlarindan dolayr Leeds Universitesi Ogretim Uyesi Dr. Pmar AKMAN’a; ¢alismanin
hazirlanmas siirecindeki desteginden &tiirii Rekabet Kurumu II. Denetim ve Uygulama Dairesi
Baskan1 Ali DEMIROZ’e tesekkiirlerimi sunarim.
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Oz

Avrupa Birligi’'nin Isleyisine Dair Anlagma 'min (ABIDA) 102(c) maddesi, hakim
durumda bulunan tesebbiislerin, ticaret ortaklariyla yaptigi esit islemlere farkl
kosullar uygulayarak onlar: rekabet¢i agidan dezavantajli konuma diisiirmesini
yasaklamaktadir. Bu alanda ¢alisan akademisyenler arasinda ABIDA min anilan
maddesinin sadece ikincil seviye ayrimciligi yasakladigi yoniinde genis bir goriis
birligi bulunmaktadur.

Tkincil seviye ayrimcilik, dikey biitiinlesik olmayan tesebbiislerin rekabet icerisinde
olmadigr miisterilerine yonelik olarak yaptigi ayrimcilik olup, genelde etkinlik
saglayan ve refahi artiran yaygin bir ticari uygulama olarak goriilmektedir.
Bu nedenle literatiirde, bu tiir ayrimcilik uygulamalarimin her olayin kendine
ozgii kosullar: cercevesinde degerlendirilmesi gerektigi ve ABIDA’min 102(c)
maddesinin sinirlt olarak uygulanmasi gerektigi savunulmaktadir.

Literatiirdeki bu yaklasima karsin, Avrupa Komisyonunun ve Avrupa
Mahkemelerinin ikincil seviye ayrimcilik uygulamalarimin degerlendirilmesi
konusunda net ve tutarli bir ¢ergeve ¢izmis oldugunu soylemek giictiir. Bunun
yani sira, amact 102. madde uygulamasina etki temelli bir yaklasim getirmek
ve agiklik ile ongoriilebilirligi saglamak olan Avrupa Komisyonunun dislayic
davramislara yonelik uygulama onceliklerine iligkin Kilavuz'da (Kilavuz) da
ayrimcilik konusu ele alinmamustir.

Bu nedenle, ikincil seviye ayrimciligin ne sekilde degerlendirilecegi hususu
102. madde uygulamasinda belirsiz bir alan olarak durmaktadr. Calismada, bu
belirsizlikten yola ¢ikilarak ve ikincil seviye ayrimcilik uygulamalarinin Avrupa
Birligi rekabet hukukunun diger alanlarinda uygulanmakta olan etki temelli
yvaklasimdan ayri tutulamayacag diisiincesinden hareketle ikincil seviye fiyat
ayrimctliginin etki temelli yaklasim ¢ercevesinde degerlendirilmesine yonelik bir
analitik cerceve sunulmasi amaclanmistir.

Anahtar Kelimeler: Ikincil Seviye, Fiyat Ayrimciligi, Rekabetci Dezavantaj, Etki
Temelli Yaklasim, Kilavuz

INTRODUCTION

Article 102(c) Treaty on the Functioning of the European Union (TFEU) prohibits
“applying dissimilar conditions to equivalent transactions with other trading
parties, thereby placing them at a competitive disadvantage”. There is a broad
consensus among scholars that this provision is merely directed at discrimination
imposed by a non-vertically integrated dominant undertaking on its customers
with whom it does not compete with, so-called secondary-line discrimination.

Secondary-line discrimination is a common business practice which generally
has an efficiency rationale and in most instances welfare improving. Thus, it
is widely argued in the literature that secondary-line discrimination should be
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assessed on a case-by-case basis and the enforcement of Article 102(c) should be
limited to certain circumstances.

However, the decisional practice of the European Commission (the
Commission) and the case law of the European Courts (the General Court and the
Court of Justice of the European Union) have not provided a clear and consistent
framework for the assessment of secondary-line discrimination. Besides, the
Commission’s Guidance on the enforcement priorities in applying Article 102
TFEU to abusive exclusionary conduct by dominant undertakings, which has
aimed at contributing to the process of introducing a more effects-based approach
to Article 102 enforcement and providing clarity and predictability, has not
addressed discrimination.

Because of these reasons, the assessment of secondary-line discrimination
still stays as an ambiguous area in Article 102 enforcement. In our opinion, it
cannot be abstracted from the effects-based approach that has been applied in all
other areas of European Union (EU) competition law. Therefore, the main aim of
this study is to propose an analytical framework for the assessment of secondary-
line discrimination from an effects-based perspective.

An assessment from an effects-based perspective mainly relies on the welfare effects
of discrimination. Thus, the first section of the study will provide a brief overview
of the economics of price discrimination in order to explain its welfare effects and
elaborate on the underlying reasons behind a need for a case-by-case assessment.

Second section of the study will focus on secondary-line price discrimination
in EU competition law enforcement. Firstly, it is aimed at clarifying the position
of secondary-line discrimination in Article 102 enforcement. Then, an overview
of the decisional practice and the case law on secondary-line price discrimination
will be presented.

In the third section, after providing a general framework of the effects-based
approach, the decisional practice and the case law to date will be analyzed from
an effects-based view. Finally, an analytical framework from an effects-based
perspective for the assessment of secondary-line discrimination will be proposed.

1. ECONOMICS OF PRICE DISCRIMINATION

Discrimination is a practice that is prohibited under EU competition law mainly
on the grounds of fairness. However, in recent years with the aim of adopting an
economic effects-based approach to EU competition law, economists suggested
assessing discriminatory practices less in terms of fairness and more in terms of
welfare.! Some scholars, who share this view, emphasized that a per se ban on
discrimination was over restrictive and the practice required a case-by-case analysis.?

' Economic Advisory Group on Competition Policy (EAGCP) (2005), “An Economic Approach to
Article 827,
http://ec.europa.eu/dgs/competition/economist/eagep july 21 05.pdf, Date Accessed: 15.07.2013, p. 32.

2 GERADIN, D. and N. PETIT (2006), “Price Discrimination under EC Competition Law: Another
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The main aim of this section is to provide a brief overview of the economics
of discrimination, in particular price discrimination, and explain the underlying
reasons behind a need for a case-by-case approach.

1.1. The Concept of Price Discrimination

Basically, discrimination can be defined as the practice of firms treating their
similarly-placed customers differently.> Customers against whom discrimination
is applied may be final consumers or intermediate suppliers.* The term includes
both price discrimination and discrimination on non-price terms.’ Since the analysis
of non-price discrimination is similar to the analysis of price discrimination® and
price discrimination is the most obvious’ and ubiquitous® form of discrimination,
this study will focus on price discrimination.

It is generally accepted by economists that providing a simple and satisfactory
definition of price discrimination is impossible.” However, ‘the sale (or
purchase) of different units of a good or service at price differentials not directly
corresponding to differences in supply cost’'® is seen as a useful starting point
to draw a framework for the concept of price discrimination. Such a definition
implies that charging different prices for different units to the same customer
and/or to different customers constitutes price discrimination.!' Moreover, price
discrimination covers the sale/purchase of different units of a good or service at
the same price despite different supply costs.”> In economics, supply costs are
generally considered as marginal costs of supply.® Thus, two sales are assessed

Aantitrust Doctrine in Search of Limiting Principles?”, JCLE, No:2(3), p.479.

3 O’DONOGHUE, R. and A. J. PADILLA (2006), The Law and Economics of Article 82 EC, Hart
Publishing, p. 556.

* O’Donoghue and Padilla 2006, p. 558.

5 OFT (2004), “Draft Guidelines on Assessment of Conduct”,
http://www.oft.gov.uk/shared oft/business leafiets/competition law/oft414a.pdf, Date Accessed:
22.06.2013, para. 3.9.

¢ OFT 2004, para. 3.10.

7 AKMAN, P. (2012), The Concept of Abuse in EU Competition Law, Hart Publishing, p. 235.

8 O’Donoghue and Padilla 2006, fn. 3, p. 558.

® SCHERER, F. M. and D. ROSS (1990), Industrial Market Structure and Economic Performance,
Third Edition, Houghton Mifflin, p. 489; TIROLE, J. (1998), The Theory of Industrial Organization,
Tenth Edition, The MIT Press, p. 133.

19 Scherer and Ross 1990, fn. 9, p. 489.

" GEHRIG, T.P. and R. STENBACKA (2005), “Price Discrimination, Competition and Antitrust”,
Swedish Competition Authority (ed.), in The Pros and Cons of Price Discrimination, p. 131.

2 PEEPERKORN, L. (2009), “Price Discrimination and Exploitation”, B.E. Hawk (ed.), in
International Antitrust Law & Policy, Juris Publishing, p. 617; JONES, A. and B. SUFRIN (2011),
EU Competition Law, Fourth Edition, Oxford University Press, p. 386.

3 BISHOP, S. and M. WALKER (2010), The Economics of EC Competition Law: Concepts,
Application and Measurement, Third Edition, Sweet & Maxwell, p. 251.
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as discriminatory when they have different ratios of price to marginal costs and
thereby provide different rates of return to the discriminating firm.'

Price discrimination may occur both in monopolistic markets and relatively
competitive markets.!> Price discrimination in competitive markets is termed as
sporadic. This is because in such markets sales would be made at marginal cost
and a buyer asked to pay a price above marginal cost would simply buy from
another seller who offered a competitive price.'® However, in the existence of
a certain degree of market power it will be difficult or impossible for buyers to
change suppliers. Thus, a seller with market power can systematically segment
customers and maintain a policy of obtaining different rates of return from
them. This is called persistent price discrimination.!” Since Article 102 TFEU is
concerned with discriminatory practices of dominant undertakings that have a
certain degree of market power, hereafter the focus of the study will be persistent
price discrimination and it will be referred as “price discrimination”.

1.2. Conditions of Price Discrimination

In literature it is generally accepted that three conditions should be met for a
firm to profitably price discriminate. Firstly, to persistently price discriminate,
the firm must have a certain degree of market power.'* Secondly, the firm must be
able to sort its customers according to their demand-related characteristics such
as elasticity of demand or reservation price.! Thirdly, arbitrage must be infeasible
or must be prevented by the discriminating firm via contractual clauses.? This is
because arbitrage enables favored purchasers to profit by reselling the product to
disfavored purchasers and thereby frustrating the price discrimination scheme.?!

1.3. Types of Price Discrimination

Depending on the way in which the seller segmented customers, three types of
price discrimination are identified in the relevant literature. Such an identification
is seen important for analysing the effects of price discrimination on welfare.

“HOVENKAMP, H. (1999), Federal Antitrust Policy The Law of Competition and Its Practice,
Second Edition, West Group, p. 565.

15 O’Donoghue and Padilla 2006, fn. 3, p. 558.

16 SULLIVAN, E. T. and H. HOVENKAMP (1999), Antitrust Law, Policy and Procedure, Fourth
Edition, Lexis Law Publishing, p. 920.

17 Hovenkamp 1999, fn. 14, p. 566; Jones and Sufrin 2011, fn. 12, p. 387.

18 Since firms in competitive markets can implement non-persistent price discrimination, existence
of market power is not considered as a condition for price discrimination in some studies. See
KLEIN, B. (2008), “Price Discrimination and Market Power”, http://papers.ssrn.com/sol3/papers.
cfm?abstract 1d=1657202, Date Accessed: 20.07.2013.

19 Scherer and Ross 1990, fn. 9, p. 489.

2 GIFFORD D. J. and R. T. KUDRLE (2010), “The Law and Economics of Price Discrimination in
Modern Economies: Time for Reconciliation?”, U.C. Davis L. Rev., No:43(4), p. 1243.

21 Sullivan and Hovenkamp 1999, fn. 16, p. 920.
22 Peeperkorn 2009, fn. 12, p. 617.
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Under first-degree price discrimination, known as perfect price discrimination,?
the seller exactly knows each customer’s willingness to pay and charges each
customer the maximum possible price that covers its cost of supply.* In this
situation, the output level would be at the same level as under perfect competition
and the entire consumer surplus under perfect competition is transferred to
supplier as profits. Thus, perfect price discrimination is generally seen to be as
efficient as perfect competition.

However, due to incomplete information about individual preferences, perfect
price discrimination is extremely rare in practice? and just seen as a theoretical
benchmark.” Instead, in the case of incomplete information sellers can practise
imperfect price discrimination.?

Under second-degree price discrimination, the implicit way of price
discrimination,” the seller offers different options to all customers and induces
different customers to self-select one particular offer according to their willingness
to pay.*” Most common forms of second-degree price discrimination are volume
discounts and two-part tariffs.*!

Under third-degree price discrimination, the explicit way of price
discrimination,®> the seller charges different prices to different groups of
customers distinguished according to some “observable and enforcable” criterion
that reflects their willingness to pay such as age, sex, location.* The price charged
to each group of customers depends on the seperate demand curve of each group*
and consumers with high elasticity of demand are charged lower prices than those
with low elasticity of demand.

1.4. Rationale Behind Price Discrimination

Before analysing the welfare effects of price discrimination it is important to
explain why firms engage in price discrimination. Since we are concerned with

2 Jones and Sufrin 2011, fn. 12, p. 387.

2 ARMSTRONG, M. (2006), “Price Discrimination”, http:/else.econ.ucl.ac.uk/papers/
uploaded/222.pdf, Date Accessed: 25.7.2013, p. 7.

2 Hovenkamp 1999, fn. 14, p. 568.

2 Tirole 1998, fn. 9, p. 135; Bishop and Walker 2010, fn. 13, 251.
27 Armstrong 2006, fn 24, p. 3.

2 Tirole 1998, fn. 9, p. 135.

¥ Gehrig and Stenbacka 2005, fn. 11, p. 131.

0 MOTTA, M. (2004), Competition Policy Theory and Practice, Cambridge University Press, p.
492; Bishop and Walker 2010, fn. 13, p. 251.

31 Bishop and Walker 2010, fn. 13, p. 251.

32 Gehrig and Stenbacka 2005, fn. 11, p. 131.
3 O’Donoghue and Padilla 2006, fn. 3, p. 558.
3* Peeperkorn 2009, fn. 12, p. 620.

3 Geradin and Petit 2006, fn. 2, p. 483.
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price discrimination applied by firms which have a certain degree of market
power, explaining pricing behaviour of a monopolist will be useful to give an
insight.

The figure below demonstrates the optimal pricing behaviour of a monopolist
selling its single product at a uniform price.

Figure 1-Lost Revenue Under Uniform Pricing3
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As it is known, optimum output level (q™) of a monopoly is determined by the
intersection of the marginal revenue (MR) curve with marginal cost (MC) curve,
and the optimal price (p™) is given by the demand curve (D) and the optimum
output level (q™). The output-price combination (q™ -p™is the profit maximizing
point of a uniform pricing monopolist and it enables the monopolist to make a
profit, without considering fixed costs, given by (p™-c)q™.*’

Nevertheless, in this situation the seller is “leaving money on the table”
because of two reasons. Firstly, there are consumers, demonstrated with the blue
triangle in the above figure, who pay p™ but would be willing to pay more than
that. Secondly, there are consumers, depicted by the pink triangle in the figure,
who would be willing to pay more than cost ¢ but do not buy at all because their
valuation is lower than p™.3*

However, it is clear that the ideal case for the monopolist would be to be able
to sell every unit to every customer at the maximum price that customer is willing

3¢ Armstrong 2006, fn. 24, p. 2.
37 Armstrong 2006, fn. 24, p. 1.
3 Armstrong 2006, fn. 24, p. 1.
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to pay for that unit and extract the entire consumer surplus as profits.* Thus, price
discrimination is a way of achieving this ideal to some extent by enabling the seller
to capture more consumer surplus than he would if he charged a uniform price.*

Besides, in industries that encounter the problem of fixed cost recovery such
as new economy or information based industries, since any positive price above
marginal cost of production contributes to the fixed costs, price discrimination is
a way of remuneration of firms’ fixed costs.*!

1.5. Welfare Effects of Price Discrimination

In economic literature there are many studies analysing welfare effects of price
discrimination.”” One can infer from these studies that the welfare effects of
price discrimination are ambiguous and directly related to the structure of the
market, demand curvature and elasticity of demand.” Besides, welfare effects
also depend on the type of the price discrimination implemented* and whether
the discrimination is applied to final customers or intermediate customers.*

Below, the welfare effects of price discrimination will be explained in
final markets and intermediate markets respectively. However, it is important
to underline that the aim of this study is merely to provide an insight into the
ambiguity of welfare effects of price discrimination, not to go into the details of
the abundant economic literature in this area.

1.5.1. Price Discrimination in Final Markets

Short-term (static) welfare effects of price discrimination consist of the
misallocation effect and the output effect. Since consumers are charged different

3 Hovenkamp 1999, fn. 14, p. 567.

“ Tirole 1998, fn. 9, p. 133.

4 RIDYARD, D. (2002), “Exclusionary Pricing and Price Discrimination Abuses under Article
82-an Economic Analysis”, ECLR, No:23(6), p. 287; BISHOP, S. (2005), “Delivering Benefits
to Consumers or per se Illegal?: Assessing the Competitive Effects of Loyalty Rebates”, Swedish
Competition Authority (ed.), in The Pros and Cons of Price Discrimination, p. 66.

2 Economic studies generally analyse effects of price discrimination on total welfare that consist
of consumer surplus and producer surplus. In such an approach producer surplus can be thought
as a measure of long term consumer surplus, since it induces firms to invest and innovate in the
long run (Klein 2008, fn. 18, fn. 21). However, it should be stressed that assessment of the welfare
effects depends on the type of welfare standard actually pursued. EU competition law has adopted
the consumer welfare standard.

# LANGENFELD, J., L. WENQING and G. SCHINK (2003), “Economic Literature on Price
Discrimination and Its Application to the Uniform Pricing of Gasoline”, Int J Econ Bus, No:10(2),
p- 180.

“ NAZZINI, R. (2011), The Foundations of European Union Competition Law, Oxford University
Press, p. 81.

4 PERROT, A. (2005), “Towards an Effects-Based Approach of Price Discrimination”, Swedish
Competition Authority (ed.), in The Pros and Cons of Price Discrimination, p. 161.
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prices in different markets, price discrimination causes an inefficient distribution
of output. However, in some cases this allocative inefficiency may be weighted
by an increase in output.* Thus, economic studies of price discrimination in final
markets generally concentrate on output effects of price discrimination. +’

About the output effects of discrimination there is consensus among economists
that price discrimination unambiguously reduces welfare only when it does not
increase total output,” because in such a situation price discrimination merely
transfers consumer surplus to the firm without rising output level.* However, in
all other cases the direction of welfare change is indeterminate. *

As mentioned above, welfare effects of price discrimination are related to
the type of discrimination implemented. Merely perfect price discrimination is
allocatively efficient and maintains output at the perfectly competitive level.”
However, it transfers the entire consumer surplus to the firm as profits.

The self-selecting mechanism inherent in second degree price discrimination
is considered to be likely to cause welfare losses for low type consumers (small,
less informed etc), whereas it may be efficiency-improving by increasing output
level for high consumption consumers.

In third-degree price discrimination, consumers in low-elasticity markets will
pay higher and suffer from welfare losses, whereas consumers in high-elasticity
markets will pay lower prices. Discrimination may also enable the firm to serve
an entirely new group of customers.*

Thus, it is clear that the welfare effects of imperfect price discrimination are
indeterminate, unless it allows a firm to supply a group of consumers that would
not be supplied in the absence of price disrimination.*

4 AGUIRRE, I., S. COWAN and J. VICKERS (2010), “Monopoly Price Discrimination and
Demand Curvature”, Am Econ Rev, No:100(4), p. 1601.

T SCHAMALANSEE, R. (1981), “Output and Welfare Implications of Monopolistic Third-
Degree Price Discrimination”, Am Econ Rev, No:71(1), p. 242; VARIAN, H. R. (1985), “Price
Discrimination and Social Welfare”, 4m Econ Rev, No: 75(4), p. 870; SCHWARTZ, M. (1990),
“Third Degree Price Discrimination and Output: Generalizing a Welfare Result”, 4m Econ Rev,
No:80(5), p. 1259; NAHATA, B., K. OSTASZEWSKI and P. K. SAHOO (1990), “Direction of
Price Changes in Third-Degree Price Discrimination”, Am Econ Rev, No:80(5), p. 1254. For a brief
summary of these studies see Langenfeld et al. (2003), fn. 43, p. 182-183.

4 Motta 2004, fn. 30, p. 496.
4 Perrot 2005, fn. 45, p. 171.
0 Motta 2004, fn. 30, p. 496.
S Hovenkamp 1999, fn. 14, p. 569.

32 GERARD, D. (2005), “Price Discrimination under Article 82(2)(C) EC: Clearing up the Ambiguities”,
GCLC Research Paper, http:/ssr.com/abstract=1113354, Date Accessed: 10.7.2013, p. 6.

3 Gerard 2005, fn. 52, p.7.
3 Geradin and Petit 2006, fn. 2, p. 484.
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Besides the short-term welfare effects of price discrimination it is necessary
to evaluate its long-term (dynamic) effects on welfare.” In addition to being an
efficient way of recovering fixed costs, price discrimination enables firms to make
higher profits which are considered as a reward of investments.>® Such a reward
mechanism may improve long-term welfare by modifying firm’s incentives to
invest and innovate.’

1.5.2. Price Discrimination in Intermediate Markets

It is argued that the economic analysis of price discrimination in intermediate
markets differs to a great extent from the analysis of price discrimination against
final customers.® One of the reasons for the difference is the interdependent
behaviour of intermediate buyers. Since they compete on a final market, their
demand depends not only on the price this particular firm faces, but also on the
prices charged to others.® Another reason is that their strategic behaviour plays
a role in the analysis.® Finally, the analysis cannot be limited to the effect on
seller and buyer surplus on the intermediate markets. The implications for the
downstream markets are also relevant to the assessment.*!

There are also several studies® that examine the welfare and competitive
effects of price discrimination on intermediate markets. By relying on these
studies, Nazzini suggests that the welfare effects of price discrimination on
intermediate markets are directly related to three factors: the first one is the
effect of price discrimination on the productive and dynamic efficiency of the
intermediate firms. The second factor is whether the output is higher or lower in
the absence of price discrimination. The last factor is the impact of a prohibiton
of price discrimination on the dynamic efficiency of the discriminating firm both
ex ante and ex post.® Thus, one can conclude that both short-term and long-
term welfare effects of price discrimination on intermediate markets are directly
related to several factors and cannot be predicted a priori.

3 EACGP 2005, fn. 1, p. 33.
¢ Nazzini 2011, fn. 44, p. 86.
57 Motta 2004, fn. 30, p. 496.
8 Nazzini 2011, fn. 44, p. 87.
% Perrot 2005, fn. 45, p. 168.
¢ Perrot 2005, fn. 45, p. 168.
" Nazzini 2011, fn. 44, p. 83.

2 KATZ, M. (1987), “The Welfare Effects of Third-Degree Price Discrimination in Intermediate
Good Market”, Am Econ Rev, No:77(1), p. 154; DeGRABA, P. (1990), “Input Market Price
Discrimination and the Choice of Technology”, Am Econ Rev, No:80(5), p.1246; P’BRIEN, D. P. and
G. SCHAFFER (1994), “The Welfare Effects of Forbidding Discriminatory Discounts: A Secondary
Line Analysis of Robinson-Patman”, J Law Econ, No: 10(2), p. 296; YOSHIDA, Y. (2000), “Third-
Degree Price Discrimination in Input Markets: Output and Welfare”, Am Econ Rev, No: 90(1), p.
240. For a brief summary of these studies see Langenfeld et al. 2003, fn. 43, p. 184-185.

% Nazzini 2011, fn. 44, p. 92.
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1.6. Consequences of Banning Discrimination

As summarized above, economic studies show that price discrimination is likely
to be welfare enhancing where it increases output in comparison with uniform
prices. This implies that banning price discrimination may be detrimental to
consumers if total output decreases.* Output reductions may occur in two
situations: Firstly, forcing uniform pricing may lead to raising of prices above
the reservation price of some consumers who therefore stop purchasing the
go0d.** Secondly, uniform pricing may induce exit of firms from markets serving
consumers with low reservation prices in order to serve those consumers who
have higher reservation prices. ®

Since price discrimination is seen as an efficient way of fixed cost recovery,
forcing firms to adopt uniform pricing may discourage firms from investing and
innovating, and thereby in the long run may be detrimental for consumers.’

Banning price discrimination on intermediate markets may also cause detrimental
effects for consumers. On intermediate markets, negotiations with suppliers are
considered as the key component of competition because of the fact that they lead
to decreases in the profits of the suppliers and also bring down the prices for final
consumers.® Thus, a ban on price discrimination will cause the supplier to reject
requests for lower prices and allow it to exploit its market power.®

To conclude, it is obvious that there are instances in which it is uniform
pricing as opposed to discriminatory pricing that will have negative effects on
welfare that cannot be determined a priori. This implies that a per se prohibition
of price discrimination either on final markets or intermediate markets may be
detrimental for consumers. Thus, the assessment of price discrimination requires
a case-by-case approach that relies on the economic effects of it.

2. EU CASE LAW ON SECONDARY-LINE PRICE
DISCRIMINATION

Discrimination is considered as an abuse under EU competition law. Although a
clear definition of discrimination has not been provided, Article 102(c) prohibits
dominant undertakings from “applying dissimilar conditions to equivalent

¢ Bishop 2005, fn. 41, p. 66.

¢ Bishop 2005, fn. 41, p. 66.

 Perrot 2005, fn. 45, p. 162; Armstrong 2006, fn. 24, p. 9.
7 Ridyard 2002, fn. 41, p. 287.

% FLETCHER, A. (2005), “The Reform of Article 82: Recommendations on Key Policy
Objectives”, Competition Law Forum, Brussels, 15 March 2005, http://www.oft.gov.uk/shared oft/
speeches/spe0205.pdf, Date Accessed: 28.6.2013, p. 2.

% EACGP 2005, fn. 1, p. 33.
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transactions with other trading parties, thereby placing them at a competitive
disadvantage”. In line with the economic definition of discrimination, the Court
of Justice of the European Union (ColJ) has broadened this prohibition to the
application of similar conditions to unequal transactions.”” However, in the
literature, it is argued that the exact scope of the Article 102(c) is not clear and
that EU competition law enforcement does not provide a systematic analytical
framework for assessing discriminatory practices. "

The main aim of this section is to shed light on the scope of Article 102(c)
by considering the relevant literature and to present an overview of the case
law on secondary-line price discrimination. In order to do this, firstly the notion
of secondary-line price discrimination and its position in EU competition law
enforcement will be discussed. Then, the decisional practice and the case law on
secondary-line price discrimination will be analyzed.

2.1. Secondary-line Price Discrimination Under EU Competition
Law

Price discrimination may take the form of different abusive practices that have
different objectives and effects.”” Under EU competition law, with regard to its
objectives and effects, unilateral price discrimination is generally classified as:

 exploitative price discrimination vis-a-vis final consumers that reduces
consumer welfare by extracting consumer surplus without any exclusionary
effect,

» price discrimination that segments markets against the internal market
objective,

 exclusionary price discrimination that may either affect the rivals of the
dominant firm or the downstream customers or the upstream suppliers of
the dominant firm.”

Exclusionary price discrimination includes practices of the dominant firm
that cause exclusion of its rivals, so-called primary-line discrimination, and

" O’Donoghue and Padilla 2006, fn. 3, p. 567 (citing Case 13/63 Italy v Commission [1963] ECR
165, para. 6).

"I Geradin and Petit 2006, fn. 2, p. 480.

72 Geradin and Petit 2006, fn. 2, p. 489.

7 PAPANDROPOULOS, P. (2007), “How Should Price Discrimination be Dealt with by
Competition Authorities?”, Concurrences, No:3, p. 34. Since price discrimination vis-a-vis
downstream customers is a more common practice, hereinafter, such kind of discrimination will be
examined. However, all explanations and comments made in the context of this study with regard
to discrimination between downstream customers may also adapted to the discrimination between
upstream suppliers.
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the practices that distort competition between the customers of it, so-called
secondary-line discrimination. Primary-line discrimination arises when the
discriminating undertaking sets its prices lower in certain markets in order to
inflict competitive harm on its competitiors.” Secondary-line discrimination
occurs when an upstream undertaking sells its products or provides services at
different prices to downstream undertakings that compete with one another, and
putting the downstream undertaking who received the higher price in a position
of competitive disadvantage.”™

With regard to secondary-line discrimination, it is argued that an important
distinction exists depending on whether the dominant firm is vertically integrated.
The distinction arises from the fact that price discrimination by a vertically
integrated undertaking involves a strategy of leveraging aimed at excluding the
rivals of the dominant undertaking’s downstream operations.”

Since both primary-line discrimination and the discriminatory practices of
vertically integrated undertakings aim at exclusion of dominant undertaking’s
rivals, it is argued in the literature that they raise different legal and economic
issues from discriminatory practices of non-vertically integrated undertakings.”™
Thus, in the literature it is generally suggested that, Article 102(c) should only be
applied to the circumstances in which a non-vertically integrated dominant firm
price discriminates against its customers.”

2.2. Case Law on Secondary-Line Price Discrimination

In contrast with the consensus among scholars, the Commission and the
Courts applied Article 102(c), also, to cases involving the segmentation of
the internal market and to cases dealing with exclusion of the rivals of the

“BEARD T. R., D. L. KASERMAN and M. L. STERN (2008), “Price Discrimination and
Secondary-Line Competitive Injury: The Law versus the Economics”, The Antitrust Bulletin,
No:53(1), p. 76.

> BULMASH, H. (2012), “An Empirical Analysis of Secondary Line Price Discrimination
Motivations”, JCLE, No: 8(2), p. 365.

¢ Papandropoulos 2007, fn. 73, p. 34.

7 Geradin and Petit 2006, fn. 2, p. 517.

8 O’Donoghue and Padilla 2006, fn. 3, fn. 107, p. 205; Nazzini 2011, fn. 44, fn 126. In the
context of this study, the term “secondary-line price discrimination” will be used merely to refer
discrimination implemented by non-vertically integrated dominant undertakings.

 LANG, J. T. and R. O’'DONOGHUE (2002), “Defining Legitimate Competition: How to Clarify
Pricing Abuses Under Article 82 EC”, Fordham Int’l LJ, No:26(1), p. 86; Gerard 2005, tn. 52, p. 17;
Geradin and Petit 2006, fn. 2); LAGE, S. M. and R. ALLENDESALAZAR (2006), “Community
Policy on Discriminatory Pricing: A Practitioner’s Perspective”, C. D. Ehlermann and 1. Atanasiu
(eds.), in What is an Abuse of a Dominant Position?, Hart Publishing, p. 340; O’Donoghue and
Padilla 2006, fn. 3; PACE, L. F. (2007), European Antitrust Law, Edward Elgar Publishing, p. 153;
Jones and Sufrin 2011, fn. 12, p. 538; Nazzini 2011, fn. 44, fn. 126.
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dominant undertaking. In a limited number of cases concerning secondary-line
discrimination, other considerations were at stake besides discrimination between
customers. In several of these cases, discrimination was motivated by willingness
to favor domestic undertakings, that is to say they involved discrimination on
the grounds of nationality.®* In others, discrimination arose between customers
as merely an ancillary effect of the dominant firm’s conduct. The main issue in
these cases was that the dominant firm’s conduct excluded its rivals.®! Thus, the
fact that pure secondary-line discrimination is extremely rarely examined as a
stand-alone abuse is regarded as a “striking feature” of the decisional practice
and the case law.®

The decisional practice and the case law are criticised by scholars for creating
confusion by not clearly distinguishing between different types of discriminatory
practices® and for offering limited guidance on the interpretation of the issues
related to the enforcement of Article 102(c).** In line with the consensus
among scholars that this provision should only be applied to secondary-line
discrimination, in the context of this study, the focus of discussion will be on
enforcement of Article 102(c) to secondary-line discrimination.

Main issues in enforcement of Article 102(c) to secondary-line discrimination
are: the role of incentives in the assessment; evaluation of the equivalence of
transactions and the dissimilarity of conditions; interpretation of the competitive
disadvantage requirement, and applicable objective justification criteria.

How these issues have been addressed in the decisional practice and the case
law will be analyzed below. Although the aim is to present a framework for
secondary-line discrimination, due to the limitations of the case law on it, other
cases under Article 102(c) will also be mentioned where relevant.

2.2.1. Role of Incentives

One of the most frequently asked questions related to secondary-line price
discrimination in the literature is what may be the incentives of a dominant firm
to harm competition among its downstream customers.*

As explained in Section 1, undertakings, dominant or not, may have an incentive
to discriminate between their customers in order to extract more consumer surplus
or recover their fixed-costs. However, when it comes to placing customers at a
competitive disadvantage which is a requirement under Article 102(c), it is

80 Geradin and Petit 2006, fn. 2, p. 516.

81 O’Donoghue and Padilla 2006, fn. 3, p. 555.

82 O’Donoghue and Padilla 2006, fn. 3, p. 574.

8 Lage and Allendesalazar 2006, fn. 79, p. 339, 340; O’Donoghue and Padilla 2006, fn. 3, p. 202.
8 O’Donoghue and Padilla 2006, fn. 3, p. 562.

8 Bishop 2005, fn. 41, p. 79, Beard et al. 2008, fn. 74, p. 77.
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generally argued that a rational non-vertically integrated undertaking would have
no incentive to affect the competitiveness of one customer vis-a-vis others.*

Economic theory suggests that, a non-vertically integrated upstream firm
generally benefits from a competitive market since tougher competition
at downstream market means more sales for its product.’” Thus, creating a
competitive disadvantage for some of its customers may cause reduction in its
sales.*® Besides, a competitive downstream market is seen as an efficient way
of distributing goods. Therefore, insulating the distributor from competitive
pressures may negatively affect its efficiency to the detriment of the dominant
undertaking in the long term.* Placing some of the downstream customers at a
competitive disadvantage may also lead to exclusion of disfavored customers and
in turn to increase concentration on the downstream market. Concentration, then,
increases the countervailing buyer power on the downstream market and limits
the market power of the dominant undertaking.” As a result, it can be said that
the dominant firm has no interest in distorting competition among its customers
because it gains no economic advantage from the distortion of downstream
competition and may even suffer a disadvantage in doing so.”

Although it is obvious that there are no economic incentives for dominant
undertaings to distort downstream competition, some non-economic
considerations, such as nationality, may motivate firms to favor some customers
vis-a-vis others. Hence, most of the secondary-line price discrimination cases
involved discrimination by state-owned or state-affiliated companies aimed at
favoring domestic activities over international or non-domestic ones.”

However, the existence or non-existence of an incentive to distort competition
or the provision of an advantage was regarded as irrelevant by the Commission
and the Courts to condemn a practice as an abuse. For example in 1998 Football
World Cup, the Commission clearly stated that “[w]hile evidence that a dominant
undertaking has secured for itself a financial or competitive advantage as a result
of its actions may support a conclusion of abuse, it is not essential to a finding
of abuse”.” In Aéroports de Paris, the General Court (GC) stated that “[...], it
should be recalled that the concept of abuse is an objective concept and implies
no intention to cause harm” and therefore it found the fact that the dominant

8 O’Donoghue and Padilla 2006, fn. 3, p. 554.

87 Bishop 20035, fn. 41, p. 79.

8 O’Donoghue and Padilla 2006, fn. 3, p. 554.

% Geradin and Petit 2006, fn. 2, p. 518.

% Geradin and Petit 2006, fn. 2, p. 518.

1 O’Donoghue and Padilla 2006, fn. 3, p. 554.

2 Gerard 2005, fn. 52, p. 4; Geradin and Petit 2006, fn. 2, p. 519.

% 1998 Football World Cup (Case TV/36.888) Commission Decision 2000/12/EC [1999] OJ 2000
L5/55, para. 102.
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undertaking has no interest in distorting competition on a market to be irrelevant
for establishing abuse.*

Thus, it can be concluded that the existence of an incentive to harm downstream
competition has not been considered as an essential condition in the case law for
an infringement of Article 102(c).

2.2.2. Assessment of Equivalence of Transactions

In the assessment of secondary-line discrimination, determination of whether two
transactions are equivalent is regarded as the core test.”> However, identifying
the equivalence of transactions is generally seen as a difficult task, because the
components of a transaction are generally complex.” The decisional practice and
the case law have not provided a definition of a situation in which two transactions
are regarded as similar. The only definition of equivalent transactions can be found
in a decision under the European Coal and Steel Community (ECSC) Treaty.
According to the decision, “transactions are comparable if they are concluded
with competing purchasers, involve the same or similar products and their other
relevant commercial futures do not essentially differ”.”” However, since every
case is very fact specific, this broad definition does not provide adequate guidance
in the assessment of equivalance of transactions. The most common factors that
were considered in equivalence evaluation will be exemplified below.

Case law demonstrates that physical or functional similarity, that is to say
“substitutability’® between the supplied products or services and costs of supply
are the most relevant factors in assessing equivalence.” For example in United
Brands, where the dominant undertaking’s selling of the same bananas at the
same ports at different prices to different ripeners who were active in different
Member States was considered as infringement of Article 102(c), the ColJ stated
that the transactions are equivalent since “bananas sold by UBC are all freighted
in the same ships, are unloaded at the same cost in Rotterdam or Bremerhaven
and the price differences relate to substantially similar quantities of bananas of
the same variety, which have been brought to the same degree of ripening, are of

% Case T-128/98 Aeroports de Paris v Commission [2000] ECR 11-3933, para. 173.

% Gerard 2005, fn. 52, p. 16, GORMSEN, L. L. (2010), 4 Principled Approach to Abuse of
Dominance In European Competition Law, Cambridge University Press, p. 105.

% Geradin and Petit 2006, fn. 2, p. 487; Jones and Sufrin 2011, fn. 12, p. 538.

7 O’Donoghue and Padilla 2006, fn. , p. 563 (citing the Decision 30-53 of the High Authority, OJ
1953 L6/111).

% HOV SVZ/MCN (Case 1V/33.941) Commission Decision 94/210/EC [1994] OJ 1994 1104/34,
para. 160; Scandlines v Port of Helsingborg (Case COMP/A.36.568) [2006] 4 CMLR 1298, para. 257.

* O’Donoghue and Padilla 2006, fn. 3, p. 563; WHISH, R. and D. BAILEY (2012), Competition
Law, Seventh Edition, Oxford University Press, p. 761.
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similar quality and sold under the same “Chiquita” brand name under the same
conditions of sale and payment ... 7.1

In the cases that involved provision of services, the equivalence of transactions
was assessed by relying on the nature and the cost of the services provided to
customers that had different features. For example in Alpha Flight/Aéroports de
Paris, where it was concluded that Article 102(c) was infringed by imposing
discriminatory fees on providers of third party groundhandling services and
self-handling services, the Commission took the view that the transactions were
equivalent since both groups of customers receive the same management services
from the airport operator.'”! In Clearstream, where the dominant undertaking on
the market for primary clearing and settlement services applied different service
fees for cross-border transactions, when assessing the equivalence of transactions
the Commission stated that the nature of the services supplied to these customers
and the functions of these customers were comparable. Thus, the transactions
were found equivalent in terms of Article 102(c).!*

In Scandlines, where it was claimed that the prices charged by the Port of
Helsingborg to ferry operators for several port services were discriminatory when
compared with the prices charged to certain cargo operators, the Commission
concluded that the services provided by the port to ferry and cargo operators
were not equivalent since different equipment was used in provision of these
services.'” Thus, after also assessing other conditions, the Commission found
that the conduct in question was not an abuse under Article 102(c).

When the products or services supplied are exactly the same, the quantity
purchased was considered as a factor in assessing the equivalence of transactions.
For example in Suiker Unie and in Hoffiman-La Roche, where the primary objection
was the dominant undertaking’s exclusivity and requirements contracts, the Col
concluded that such contracts resulted in customers that purchased the same
amounts paying different prices depending on whether they purchase exclusively
from the dominant supplier or not.'™ In Virgin/British Airways, where the
dominant firm paid a bonus commission to travel agents who had increased their
sales relative to the sales in a past period, the Commission found that it caused

100 Case 27/76 United Brands v Commission [1978] ECR 207, paras. 224, 225.

" Qlpha Flight Services/Aéroports de Paris (Case 1V/35.613) Commission Decision 98/513/EC
[1998] OJ L 230/10; Aeroports de Paris (n 94), paras. 206, 214-216; See Case 18/93 Corsica Ferries
v Corpo dei Piloti del Porto di Genovo [1994] ECR 1-1783, Opinion of AG Van Gerven, para. 34.

192 Clearstream (Case COMP/38.096) Commission Decision 2009/C165/05 [2005] 5 CMLR 1302,
paras. 307-312.

183 Scandlines, fn. 98, paras. 252, 278, 279.

104 Joined Cases 40 to 48, 50, 54 to 56, 111, 113 and 114/73 Codperatieve Vereniging “Suiker Unie”
v Commission [1975] ECR 1663, para. 522; Case 85/76 Hoffinan-La Roche v Commission [1979]
ECR 461, para. 90. For a similar approach see Case T-228/97 Irish Sugar v Commission [1999]
ECR 11-2969.
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unlawful discrimination, since two agents selling the same absolute number of
tickets would receive different commissions if one agent had increased its sales
by a greater proportion of its past sales relative to the other agent.'” Similarly,
in Portuguese Airports, the application of different tariff systems for the same
number of landings of aircraft of the same type was found discriminatory under
Article 102(c).'

It is considered essential that the transactions must be reasonably proximate in
time, to be identified as equivalent.!” This does not require the transactions to be
concluded exactly at the same time, but the time period between the transactions
must not be so long as to allow other factors that affect the undertaking’s pricing
behaviour such as changes in cost, demand or competitive situation on the market,
to render the comparison meaningless.!® For instance in British Airways, the GC
considered that identical services “supplied during the same reference period” as
equivalent.!”

It can be concluded from the foregoing that the Commission and the Courts
have applied an approach that focused on the features of the product or service
concerned, rather than the transaction as a whole. Moreover, it can be argued
that buyer-specific issues have been generally neglected when assessing the
equivalence of transactions.!

2.2.3. Assessment of Dissimilarity of Conditions

Determination of whether the conditions applied are dissimilar relies on
the comparison of the terms of the equivalent transactions. In line with the
economic concept of discrimination, the core test here is whether the equivalent
transactions produce different rates of return for the dominant undertaking.'!
As explained above, applying similar conditions to non-equivalent transactions
is also considered as an abuse. Thus, where the compared transactions are not
equivalent, the similarity of the terms applied to these transactions may also
constitute an abuse, if other conditions of the Article 102(c) are satisfied.

It is accepted that dissimilar conditions include various trading terms which
can be translated into a price advantage, thus price discrimination is considered
as a suitable proxy for any type of dissimilar conditions.''?

195 Virgin/British Airways (Case 1V/D-2/34.780) Commission Decision 2000/74/EC [2000] OJ L
30/1, para. 109.

106 Case C-163/99 Portugal v Commission [2001] ECR 1-2613, para. 66.

17 0’Donoghue and Padilla 2006, fn. 3, p. 562.

108 Peeperkorn 2009, fn. 12, p. 630.

19 T-219/99 British Airways v Commission [2003] ECR 11-5917, para. 236.
110 Gerard 2005, fn. 52, p. 16.

" O’Donoghue and Padilla 2006, fn. 3, p. 567.

12 Gerard 2005, fn. 52, p. 16.
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Since the application of different conditions is generally obvious from the
facts of the case, assessment of dissimilar conditions may be regarded as the least
problematic issue in the assessment of secondary-line discrimination.

2.2.4. Interpretation of Competitive Disadvantage

The competitive disadvantage condition is expressly mentioned in the text of
Article 102(c). However, the exact meaning and the role of this condition in
establishing abuse are highly controversial. This controversy mainly arises
from the inconsistency in the decisional practice and in the case law regarding
competitive disadvantage. The reason for this inconsistency is different
interpretations of competitive disadvantage condition. In the literature, these
different interpretations are examined under three groups.''

The first group consists of cases in which merely the existence of discrimination
was seen sufficient to raise a presumption of disadvantage. For example, in
Suiker Unie the CoJ considered that the customers of the dominant undertaking
are in competition with each other and therefore must have been affected by the
different prices that they received without analysing why paying different prices
affected competition between customers.'* Similarly, in Hoffman-La Roche and
in [rish Sugar the Courts held that the conduct of the dominant undertaking is
discriminatory without analysing how competition between customers would be
distorted by the different prices paid.'*

In the second group of cases, competitive disadvantage is logically inferred
from the total evaluation of the facts of the case. For example in British Airways,
the GC, by emphasizing the fact that British Airways was at the time an obligatory
business partner for travel agents for many routes and agents had no choice but to
deal with it,"'° concluded that differences in commission for the absolute amount
ofticket sales “naturally” affected competition between agents.!” In Clearstream,
the fact that the disadvantaged party had no choice but to deal with the dominant
company, because the latter had a de facto monopoly for primary clearing and
settlement services with no realistic prospect for new entry,'® was considered
as an indicator of competitive disadvantage by the Commission. In that case the
extent'” and the duration of discrimination (five years),'? were among the factors

3 O’Donoghue and Padilla 2006, fn. 3, p. 568-573.

14 Suiker Unie, fn. 104, paras. 522-525.

S Jrish Sugar, fn. 104, para. 188; Hoffinan-La Roche, fn. 104, paras. 122, 123.
16 British Airways, fn. 109, para. 127.

"7 British Airways, fn. 109, para. 238.

18 Clearstream, fn. 102, para. 208.

119 Clearstream, fn. 102, para. 341. Since it was kept as confidential in the decision, extent
of discrimination can be inferred from the fact that 50% reduction was required to terminate
discrimination.

120 Clearstream, fn. 102, para. 194.
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that led the Commission to logically infer the competitive disadvantage arising
from discrimination.

In the last group of cases, evidence of actual or likely competitive disadvantage
was sought in order to establish an abuse under Article 102(c). For example in
Soda-Ash-Solvay, where Solvay was granting rebates to customers who purchased
all or the major part of their requirements from Solvay, the rebate system was
found discriminatory under Article 102(c) as well as exclusionary. As a result of
different prices, disfavored customers of dominant undertaking paid substantially
different prices. Since the input concerned was 70% of the raw material batch
cost and 13% of the finished product, the Commission concluded that the price
discrimination had a considerable effect upon costs of the undertakings affected
and therefore it affected the profitability and competitive positions of customers.'?!

A similar interpretation of competitive disadvantage can be found in Alpha
Flight Services/Aéroports de Paris. By considering the fact that the fees in
question were an important part of a supplier’s cost structure, the Commission
concluded that they had a significant effect on competition on the groundhandling
services market.'?> Besides, the Commission took into account that artificial cost
differences created via discriminatory fees would be reflected in downstream
prices, and thereby affecting competition on the air transport market. Since the
groundhandling constitutes a large proportion of the airlines’ costs, it was mentioned
that the distortion of competition on that market would also be significant.'?

In a more recent case, Scandlines, in its assessment with regard to competitive
disadvantage, the Commission first mentioned that the ferry and cargo operators
were not competing on the same market for transportation of goods.'** Second,
since the port charges constituted a relatively small part of the costs of shippers
who were the customers of transportation services, the Commission stated that
difference in port charges would have no effect on shippers’ decisions in deciding
to use whether ferry or cargo in transportation. Thus, the Commission took the
view that alleged discriminatory fees would not distort competition between ferry
and cargo operators.'?

It can be concluded from the given examples that the notion of competitive

disadvantage, in many cases, was interpreted broadly by the Commission and the
Courts without elaborating on the way how the distortion of competition between

121 Soda-Ash-Solvay (Case 1V/33.133) Commission Decision C 91/299/EEC [2003] OJ L10/10,
paras. 181-185.

122 Alpha Flight Services/Aéeroports de Paris, fn. 101, paras. 109, 110.
123 Alpha Flight Services/Aéeroports de Paris, fn. 101, paras.125, 126.
124 Scandlines, fn. 98, paras. 257, 284.

125 Scandlines, fn. 98, paras. 255, 285, 286.
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customers occurred. However, interpretation of competitive disadvantage
condition is given great importance in the assessment of secondary-line
discrimination and such an interpretation has been highly criticised by scholars.

2.2.5. Application of the Objective Justification Criterion

A dominant firm may argue that its discriminatory practice is objectively justified
or enhances efficiency.'* The objective justification criterion is considered vital
with regard to discrimination because in most cases discrimination has welfare
improving effects. Thus, if properly applied, the criterion ensures that the
enforcement of Article 102(c) does not lead to anti-competitive results.'”’

However, objective justification criterion has so far been applied narrowly.!?* In
most cases, it has been understood as cost-related justifications.'? In Clearstream,
the Commission implied that a difference in the costs of serving different customer
groups is a valid defence.'* In line with this approach, discounts and rebates that
reasonably reflect anticipated cost savings or economies of scale have generally
been regarded as objectively justified. For example in Brussels National Airport,
where the dominant undertaking on the aircraft landing and take-off services
market applied a discount system for landing fees depending on the number
of landings, the Commission stated that the discount system could be justified
by economies of scale.”®! Also in Virgin/British Airways, it was accepted that a
dominant supplier can give discounts related to the efficiencies, i.e. discounts for
large orders that allow the supplier to produce large batches of product.'*?

Since quantity discounts are deemed to reflect gains in efficiency and
economies of scale achieved by the dominant undertaking,'* it is accepted in
the case law that quantity discounts linked solely to the purchasing volume of
customers and enabling dominant undertakings to achieve economies of scale
are permissible.’** Thus, difference in quantities bought was considered as a valid
objective justification.

Price reductions may also be given by dominant undertakings in return for
services provided by the buyer. In case law such discounts are also considered as

126 Whish and Bailey 2012, fn. 99, p. 763.

127 Geradin and Petit, 2006, fn. 2, p. 592

128 Gerard 2005, fn. 52, p. 28.

129 Akman 2012, fn. 7, p. 239.

130 Clearstream, fn. 102, para. 313.

31 Brussels National Airport, Commission Decision 95/364/EC [1995] OJ L216/8, para. 16.
132 Virgin/British Airways, fn. 105, para. 101.

133 Case T-203/01 Michelin v Commission [2003] ECR 11-4082, para. 58 (Michelin II).

134 Case 322/81 Michelin v Commission [1983] ECR 3461, paras. 71, 72; Michelin II, fn. 133) para.
58; Irish Sugar, fn. 104) para. 173; Portuguese Airports, fn. 106, para. 49.
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an objective justification. In Irish Sugar, for example, “promotional, warehousing,
servicing or other functions” performed by the customer were considered among
the factors that justify a discount.’® However, it is clear from the statements of
the Commission, the criteria which must be met to qualify the discounts must
be objectively defined and be made known to customers in order to objectively
justify service discounts or bonuses.** Thus, in Michelin 11, the GC condemned
the service bonus provided by Michelin because it was found subjective and thus
inevitably led to discrimination.'”’

Asitwill beunderstood from given examples above, the assessment of objective
justification is in line with the assessment of equivalence of transactions. In other
words, in both assessments the Commission and the Courts have concentrated on
the factors that are related to the properties of the product or service supplied and
costs of supply. Thus, buyer-specific justifications have not played a notable role
in the application of objective justification criteria.

A framework for the Commission’s and the Courts’ approach to the prominent
issues in the assessment of secondary-line discrimination was sought to be established
above. A broader criticism of this approach will be provided in the next section.

3. ASSESSMENT OF SECONDARY-LINE PRICE
DISCRIMINATION FROM AN EFFECTS-BASED
PERSPECTIVE

In order to review the policy on abuse of dominance and improve its efficiency
and transparency,'*® in 2003, the Commission launched a modernisation process'*
with regard to Article 102. Within this process, in July 2005 EAGCP prepared
the Report entitled “An Economic Approach to Article 82”.'* This report argued
in favor of an economic and effects-based approach to Article 102. Following
that, in December 2005, DG Competition of the Commission published a staff
discussion paper on the application of Article 102 to exclusionary abuses by
dominant undertakings."' The Discussion Paper stated that in applying Article

135 Irish Sugar, fn. 104, para. 173.

136 Michelin (Case 1V.29.491) Commission Decision 81/969/EEC [1981] OJ L353/33, para. 45.

137 Michelin II, fn. 133, para. 145.

138 MONTI, M. (2006), “Speech at 8" EU Competition Law and Policy Workshop, Florence, 6-7
June 20037, C. D. Ehlermann and 1. Atanasiu (eds.), in What is an abuse of a dominant position?,
Hart Publishing.

139 For the details of the modernisation process see http://ec.europa.eu/competition/antitrust/art82/
index.html, Date Accessed: 21.06.2013.

140 EAGCP 2005, fn. 1.

141 DG Competition Discussion Paper on the Application of the Treaty to Exclusionary Abuses
(Discussion Paper) (2005), http://ec.europa.eu/competition/antitrust/art82/discpaper2005.pdf, Date
Accessed: 21.06.2013.
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102, the Commission would adopt an approach that is based on the likely effects of
the conduct on the market.'* Finally in 2009, the Commission issued a Guidance
on the enforcement priorities in applying Article 102 to abusive exclusionary
conduct by dominant undertakings.!%

The Guidance sets out an effects-based approach to exclusionary conduct under EU
competition law and outlines the analytical framework that the Commission employs
when assessing the most commonly encountered forms of exclusionary conduct.

Exploitative and discriminatory conduct have not been so far dealt with during
the modernisation process and not covered in the Guidance.'* This is interpreted
as a lacunae and limitation of the Guidance, since price discrimination is regarded
as one of the most confusing and unsettled areas of EU competition law.!#

The author agrees with this view for several reasons. First, although pure
secondary-line price discrimination is an extremely rare practice because of
the absence of the incentives of the firms to distort downstream competition, it
is obvious that it cannot be disregarded in the presence of the provision of the
Article 102(c). Moreover, it is accepted in the literature that, even if it is seldom,
occurance of such a practice may harm welfare through reduction of competition.'*
Second, when it is considered that the aim of the Guidance is to provide greater
clarity and predictability, secondary-line price discrimination arises as an area
in competition law that needs to be clarified because it is an ubiquitous business
practice and the case law does not provide enough guidance for its assessment.
Thirdly, in the absence of predictability dominant undertakings may refrain
from price discriminating with the fear of being accused of breaching Article
102. Since in most cases price discrimination has welfare enhancing effects,
this may lead to detrimental outcomes for consumers. Finally, as economics of

142 Discussion Paper, fn.141, para. 4.

143 Guidance on the Commission’s Enforcement Priorities in Applying Article 82 EC Treaty to
Abusive Exclusionary Conduct by Dominant Undertakings, 24.2.2009, 2009/C45/02 (Guidance),
http://eur-lex.curopa.eu/LexUriServ/LexUriServ.do?uri=0J:C:2009:045:0007:0020:EN:PDF, Date
Accessed: 20.06.2013.

14 KROES, N. (2005), “Preliminary Thoughts on Policy Review of Article 82”, Fordham Corporate
Law Institute, New York, 23 November 2005, http://europa.eu/rapid/pressReleasesAction.do?r
eference=SPEECH/05/537&format=HTML &aged=0&language=EN&guil anguage=en, Date
Accessed: 22.06.2013.

5 GERADIN D. and D. HENRY (2009), “Abuse of Dominance in the Postal Sector — The
Contribution of the Guidance Paper on Article 82 EC”, http:/papers.ssrn.com/sol3/papers.
cfm?abstract id=1435362, Date Accessed: 23.06.2013, p. 2; GERADIN, D. (2010), “Is the
Guidance Paper on the Commission’s Enforcement Priorities in Applying Article 102 TFEU to
Abusive Exclusionary Conduct Useful?”, http://papers.ssrn.com/sol3/papers.cfm?abstract
1d=1569502, Date Accessed: 10.06.2013, p. 8.

146 Nazzini 2011, fn. 44, p. 80.
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price discrimination demonstrates that it is a practice that should be assessed with
regard to its effects on welfare,'¥” secondary-line price discrimination cannot be
abstracted from the application of an effects-based approach that the Commission
has adopted in all areas of competition law. Thus, it is thought that a systematic
analytical framework should be set out for the assessment of secondary-line price
discrimination with an effects-based approach.

The main aim of this section is to propose an analytical framework for
assessing secondary-line price discrimination from an effects-based perspective.
In order to do this, first, the general framework of the effects-based approach will
be presented. Second, the decisional practice and the case law on secondary-line
discrimination will be analyzed with an effects-based view. Finally, a framework
for evaluating secondary-line discrimination will be suggested.

3.1. General Framework of the Effects-Based Approach to Article 102

The focus of the effects-based approach is regarded as consumer welfare.'** Thus,
the main feature of this approach can be identified as protecting consumers and
protecting the process of competition, not protecting individual competitors. When
assessing whether the conduct in question actually harms competition, likely
effects of the conduct on the competitive process and on consumers are regarded
as sufficent by the Commission. Since foreclosure of rivals that are as efficient
as the dominant undertaking is seen as the most harmful to consumer welfare,
effects-based approach mainly aims at preventing this kind of foreclosure. As a
result of the fact that the focus of the approach is on consumers, the conduct in
question may be justified by the dominant undertakings on efficiency grounds.'®

These main features of the effects-based approach are reflected in the Guidance
in relation to exclusionary conduct. With the aim of improving consumer welfare,
the Guidance states that the Commission will focus on those types of conduct
which are most harmful for the consumers.”*® It is also mentioned that the
emphasis of the Commission’s enforcement activity will be on “safeguarding the
competitive process in the internal market and ensuring that undertakings which
hold a dominant position do not exclude their competitors by other means than
competing on the merits of the products or services they provide. In doing so
the Commission is mindful that what really matters is protecting an effective
competitive process and not simply protecting competitors”."! In the Guidance,

147 Akman 2012, fn. 7, 257.
148 EAGCP 2005, fn. 1, p. 2.

149 Press Release IP/08/1877 3 December 2008, http://europa.eu/rapid/press-release IP-08-1877
en.htm?locale=en, Date Accessed: 20.06.2013.

130 Guidance, para. 5.
51 Guidance, para. 6.
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anti-competitive foreclosure, that is to say foreclosure leading to consumer harm,
is defined as “a situation where effective access of actual or potential competitors
to supplies or markets is hampered or eliminated as a result of the conduct of
the dominant undertaking whereby the dominant undertaking is likely to be in a
position to profitably increase prices to the detriment of consumers”.!*> Moreover,
the aim of the enforcement activity is declared as ensuring that the dominant
undertakings do not impair effective competition by foreclosing their rivals in an
anti-competitive manner, thereby having a negative impact on consumer welfare.
According to the Guidance, such a negative impact may occur in the form of
higher prices than would have otherwise been or in some other form such as
decreasing quality or limiting consumer choice.'

The position of the dominant undertaking, the conditions on the relevant
market, the position of the dominant undertaking’s competitors, the position of the
customers or input suppliers, the extent of the allegedly abusive conduct, possible
evidence of actual foreclosure and the direct evidence of any exclusionary strategy
are considered as the relevant factors to the assessment of anti-competitive
foreclosure.!*

With a view to preventing anti-competitive foreclosure, the Commission
stated that it will normally intervene only in circumstances in which the conduct
in question has led to or is likely to lead to foreclosure of the rivals that are as
efficient as the dominant undertaking.'*

According to the Guidance, in its assessment, the Commission will take into
account the justifications claimed by the dominant undertaking. Thus, a dominant
undertaking may justify its conduct by demonstrating that it is objectively
necessary or it produces efficiencies that outweigh any anti-competitive effects
on consumers.'*

3.2. Assessment of the Case Law From an Effects-Based Approach

As elaborated in Section 2, enforcement of Article 102(c) to secondary-line
price discrimination has been limited to date and has been confined mainly to
two situations. One is the situation in which a state-owned or state-related firm
discriminates between domestic and foreign customers or transactions, and the
other is the situation in which secondary-line discrimination occurs as an ancillary

152 Guidance, para. 19.

153 Guidance, para. 19.
15 Guidance, para. 20.
155 Guidance, para. 23.
156 Guidance, para. 28.
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effect of a conduct that leads to primary-line injury.’” Since the cases arised
under these two situations were not pure secondary-line discrimination cases and
issues related to nationality and exclusion of rivals played a significant role in the
assessment of the conduct involved in, the precedential value of them for the cases
involved pure secondary-line may be seen as questionable.'* However, within the
limitations of the relevant case law, these cases are considered as appropriate
resources that enable one to make inferences from the Commission’s and the
Courts’ approach to secondary-line discrimination in the context of this study.

To start with the first condition, “existence of equivalent transactions”, required
to invoke Article 102(c), it is argued that the Commission and the Courts have
generally assumed that transactions are equivalent without much analysis.!* In
particular, the circumstances that are specific to the customers have generally been
disregarded when assessing equivalence of transactions.'®® However, economics
shows that the customers’ demand function is an inseparable element of the
transaction.'®! Thus, a superficial assessment of equivalence of transactions does
not correspond to economics of price discrimination. Besides, an assumption of
equivalence has probably increased the number of the cases of intervention under
Article 102(c). When this assumption merges with the superficial analysis of the
“competitive disadvantage” condition, that will be explained below, it creates the
risk of prohibition of price discrimination that will improve consumer welfare.
Since the aim of an effects-based approach is protecting consumer welfare, relying
the assessment of equivalence of transactions merely on assumptions cannot be
regarded as consistent with the effects-based approach.

The most controversial area of the Article 102(c) enforcement, the “competitive
disadvantage” condition, constitutes the second and the most important point
of the assessment of the relevant case law. Although it is explicit from the
wording of Article 102(c) that price discrimination must lead to a competitive
disadvantage between customers, analysis of this point by the Commission and
the Courts has been criticised for being “purely formal”.'®> The reason for such
criticism is the fact that as soon as there are different prices not directly justified
by a cost difference the Commission and the Courts have presumed that there

157 O’Donoghue and Padilla 2006, fn. 3, p. 573, 574.

8 O’DONOGHUE, R. (2006), “Over-Regulating Lower Prices-Time for a Rethink on Pricing
Abuses under Article 82 EC”, C. D. Ehlermann and I. Atanasiu (eds.), in What is an abuse of a
dominant position, Hart Publishing, p. 377.

139 Jones and Sufrin 2011, fn. 12, p. 538.
160 Gerard 2005, fn. 52, p. 16.

160 FURSE, M. (2001), “Monopoly Price Discrimination, Article 82 and the Competition Act”,
ECLR, No:22(5), p. 153.

162 Lage and Allendesalazar 2006, fn. 79, p. 341.
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is competitive disadvantage. However, the economics of price discrimination
provides no support for the presumption that mere price differentials distort
downstream competition.!®* As the effects-based approach requires the analysis of
actual or likely effects of the conduct, it cannot be argued that such a superficial
assessment of competitive disadvantage is in line with the effects-based approach.

However, in several cases the Commission and the Courts have attempted
to show the competitive disadvantage. In these cases some related factors
such as whether the customers have any other available suppliers, duration
of the discriminatory practice, proportion of the product or service supplied
by the dominant firm to the disadvantaged customers’ total costs, extent of
the discrimination have been taken into account as indicators of competitive
disadvantage.'** While considering these factors as indicators of distortion
of competition, the actual distortion has never been quantified. In contrast,
in British Airways, the Col stated that it must be shown that the competitive
position of business partners is distorted to some extent, although quantification
of this deterioration is not required.'® Such a view is criticised for leading the
Commission and the Courts to condemn discrimination where it distorts the
competitive position of individual customers.!®® The emphasis of the effects-
based approach is on protecting the effectiveness of the competitive process,
not protecting individual customers. Thus, such an assessment of competitive
disadvantage condition is seen completely in contrast with effects-based approach.

Third point in the assessment is “objective justification”. As explained
above, a rational dominant undertaking has no incentive to distort downstream
competition. Thus, considering secondary-line discrimination as a stand-alone
abuse is seen as contrary to economic logic'® and competition law rationale.!* This
implies the fact that when a dominant firm discriminates between its customers,
it is likely to have a valid reason for doing so.'® However, the notion of objective
justification has been narrowly interpreted by the Commission and the Courts,
and understood to a great extent as cost-related justifications. Buyer-specific
conditions'” and the reasons why firms engage in price discrimination'” have
generally not been regarded as possible objective justifications. As the concept

16 Akman 2012, fn. 7, p. 245.

164 See the text between fn. 116-120.

165 Case C-95/04P British Airways v Commission [2006] ECR 11-2969, paras. 144, 145.
1% Gormsen 2010, fn. 95, p. 110.

167 Bishop 2005, fn. 41, p. 79.

1% O’Donoghue and Padilla 2006, fn. 3, p. 554.
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7! Geradin and Petit 2006, fn. 2, p. 505.
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of objective justification is directly related to the equivalence of transactions, a
similar criticism can be raised here. Such a narrow interpretation of objective
justification may lead to banning consumer welfare improving discrimination.
Thus, it cannot be regarded as consistent with effects-based approach.

To summarize, it can be said that although there has been limited efforts to analyze
the effects of discrimination on downstream customers, the enforcement policy
generally has resulted in protecting particular customers rather than protecting the
competitive process. Besides, a broad interpretation of equivalence of transactions
and the narrow interpretation of objective justification carry the risk of prohibiting
pro-competitive discrimination. Thus, it can be argued that the enforcement policy
implemented so far is not in line with the effects-based approach.

3.3. An Analytical Framework for the Assessment of Secondary-Line
Price Discrimination

Asitis clearly stated in the above-mentioned policy documents of the Commission,
the core of the effects-based approach is consumer welfare. Thus, it is obvious
that the effects-based assessment of secondary-line price discrimination should
focus on whether the dominant firm’s conduct in question causes consumer harm,
that is to say whether it enables the favored downstream customer to profitably
increase prices, decrease quality or limit consumer choice.

Since the aim of the effects-based approach is protecting effective competitive
process and not protecting individual competitors, the notion of “competitive
disadvantage” in the wording of Article 102(c) should be interpreted as
requiring that competition be distorted by the discriminatory conduct of the
dominant undertaking rather than customers be merely disadvantaged.'” That
means merely a decrease in a customer’s market share or exit of it without
harming competition should not be seen adequate for existence of competitive
disadvantage. Rather, whether the conduct has led to actual or is likely to lead to
potential anti-competitive foreclosure effects, thereby harming consumers should
be analysed.!” Since the concept of foreclosure relates to the market as a whole,
not to any particular customer,'” such an analysis necessitates the determination
of the relevant market in which a competitive harm occurs.'”

Since it is accepted within the effects-based approach that only the foreclosure
of the rivals, which are as efficient as the dominant firm, leads to consumer harm,

172 Gerard 2005, fn. 52, p. 28.
173 Akman 2012, fn. 7, p. 266.
174 Bishop 20035, fn. 41, p. 82; Beard et al. 2008, fn. 74, p. 85, 86.
175 Perrot 2005, fn. 45, p. 167.
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as efficiency criterion should also be considered in the assessment of secondary-
line discrimination. However, in this situation, the dominant undertaking is not
appropriate as an efficiency benchmark since it does not operate in the market
where the foreclosure occurs. Instead, the efficiency benchmark should be the
customers benefiting from the discriminatory practice.'”

The Guidance provides several factors to be considered in the assessment of
anti-competitive foreclosure. In our opinion, these factors should also be taken
into account in the assessment of secondary-line discrimination. For example,
the position of the dominant undertaking and other factors related to its degree of
dominance such as the existence of entry and expansion barriers, the position of
its competitiors, customers and suppliers may demonstrate whether the dominant
undertaking is an unavoidable trading partner or customers have available
alternative suppliers. Also factors related to the extent of conduct may give
an idea about the possible foreclosure effect on the downstream market. If the
discrimination has prevailed for a sufficient time, evidence of actual foreclosure
should also be evaluated.

Within the framework of the effects-based approach, as stated in the
Guidance, objective necessity and efficiency defence are considered as possible
justifications of the anti-competitive conduct. For both of them, it is required that
the allegedly abusive conduct must be indispensable. Besides, for the efficiency
defence to be applicable the conduct must cause likely harm to consumers.!”” At
first glance, it may be thought that this approach to objective justification should
be implemented for secondary-line price discrimination as well. However, in the
literature it is argued that this understanding is not a suitable tool for assessing
secondary-line price discrimination for two reasons.'” First, since a dominant
undertaking can always charge non-discriminatory prices, price discrimination
will be indispensible only in extremely rare circumstances. Secondly, as price
discrimination that improves consumer welfare would not be likely to cause
consumer harm and therefore would not be anti-competitive, efficiency defence
which firstly requires the conduct to be anti-competitive is not appropriate for
secondary-line discrimination. Thus, it is suggested that such an assessment
should be done in the stage in which the abuse is established.!”

Following this view and also considering the absence of the economic
incentives of undertakings to harm downstream competition, it is thought that

176 Nazzini 2011, fn. 44, p. 222.
177 Guidance, para. 28.

178 Akman 2012, fn. 7, p. 263.
17 Akman 2012, fn. 7, p. 263.
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under the effects-based approach, the notion of objective justification, which
greatly overlaps with equivalence of transactions, should be interpreted with a
broad perspective when assessing whether the conduct is anti-competitive.

To conclude, it can be said that the effects-based approach that is elaborated
for exclusionary conduct in the Guidance should be adopted for secondary-line
discrimination as well. Similar to exclusionary conduct, the focus should be on
the effects of the allegedly abusive conduct on the effective competitive process
and consumer welfare. Thus, as put forward in Section 1, a case-by-case analysis
of secondary-line discrimination will be appropriate from an effects-based
perspective to abuse of dominance.

CONCLUSION

Article 102(c) TFEU prohibits dominant undertakings from “applying dissimilar
conditions to equivalent transactions with other trading parties, thereby placing
them at a competitive disadvantage”. Prohibition of discrimination under EU
competition law mainly relies on fairness grounds. However, in recent years,
with the aim of adopting an effects-based approach to EU competition law, it has
been suggested by some economists to assess discrimination, in particular price
discrimination, less in terms of fairness and more in terms of welfare.

The underlying reason behind such a suggestion is the ambiguity of the welfare
effects of price discrimination. Economic studies show that the welfare effects
of price discrimination are primarily related to its output effects. It is accepted
by the economists that price discrimination is welfare reducing if it does not
increase output. However, in other cases the direction of the welfare change is
indeterminate and depends on several factors, i.e. structure of the market, demand
curvature, elasticity of demand, type of the price discrimination implemented,
whether the discrimination is applied to final customers or intermediate customers
and its effects on dynamic efficiency.

Ambiguity of welfare effects implies that a per se prohibition of price
discrimination may be detrimental for consumers. Thus, economics clearly
demonstrates that the assessment of price discrimination, be it primary- or
secondary-line, requires a case-by-case analysis relying on the economic effects
of it.

With regard to price discrimination under EU competition law, it is widely
argued in the literature that enforcement of Article 102(¢) should be limited to
secondary-line discrimination, that is to say to the cases in which a non-vertically
integrated dominant undertaking price discriminates against its customers with
whom it does not compete. However, review of the decisional practice and the
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case law shows that the Commission and the Courts have applied Article 102(c)
also to the cases that dealt with primary-line injury and segmentation of the
internal market. In several cases that involved secondary-line discrimination,
other considerations such as nationality and exclusion of rivals were at stake
besides secondary-line injury. Thus, it can be argued that pure secondary-line
discrimination cases are extremely rare in practice.

The reason underlying this rarity is the absence of incentives of a rational
dominant undertaking to distort downstream competition among its customers.
Since a dominant undertaking gains no economic advantage from such a
distortion, it is generally argued in the literature that considering secondary-
line discrimination as a stand-alone abuse is contrary to economic logic and
competition law rationale. However, the wording of the provision of Article
102(c) is clear. Besides, the Commission and the Courts have not considered
the existence of an incentive to harm downstream competition as an essential
condition for an infringement of Article 102(c). Thus, it is obvious that in certain
circumstances, secondary-line price discrimination may constitute an abuse under
EU competition law.

Having said that, the decisional practice and the case law to date do not
provide adequate guidance on the circumstances in which secondary-line price
discrimination constitutes an abuse. Moreover, secondary-line discrimination
was left outside the modernisation process and has not been addresed by the
Commission’s Guidance that adopted an effects-based approach to Article 102
enforcement. These facts make secondary-line discrimination an unsettled area
of EU competition law.

Given that providing clarity and predictability has been considered among
the aims of modernisation process, the fact that an analytical framework for
the assessment of an ubiquitous business practice has not been set out can be
regarded as a lacunae in the Article 102 enforcement. In our opinion, secondary-
line price discrimination cannot be abstracted from the effects-based approach
and a systematic analytical framework for the assessment should be set out with
an effects-based perspective.

In the context of this study, an analytical framework adopted from the
Commission’s Guidance on exclusionary conduct is proposed for the assessment
of secondary-line discrimination from an effects-based perspective. According
to this proposal, since the core of the effects-based approach is consumer
welfare, an effects-based assessment of secondary-line discrimination should
concentrate on whether the conduct in question causes consumer harm via
higher prices, lower quality or limited consumer choice. As the aim of the effects
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based approach has been declared as protecting an effective competitive process
rather than protecting individual competitors, the “competitive disadvantage”
condition required to invoke Article 102(c) should be interpreted as distortion
of competition in the relevant downstream market, not merely as particular
customers being disadvantaged. Such an interpretation requires analysing
whether the conduct of the dominant undertaking has led to or is likely to lead to
potential anti-competitive foreclosure of downstream customers. As it is accepted
under the effects-based approach that only the foreclosure of as efficient rivals of
dominant undertaking leads to consumer harm, foreclosure of as efficient rivals
of the advantaged customer should be sought as a necessity for establishing an
abuse in the effects-based assessment of secondary-line discrimination.

One point of the proposal that differs from the assessment presented by the
Guidance is the application of the objective justification criteria. Under an effects-
based approach, application of objective necessity and efficiency defence requires
the conduct to be indispensible and anti-competitive. Since price discrimination
will rarely be indispensible and anti-competitive such a requirement cannot be
adopted with regard to secondary-line discrimination. Thus, by also considering
the fact that discrimination generally has an efficiency rationale, it is suggested
that the objective justification criteria should be taken into account in the stage in
which the abuse is established.

In our opinion, such an assessment of secondary-line discrimination adopted
from the Guidance will also be consistent with the case-by-case approach that is
suggested by economics.
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