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Saymn Bagkan, Sayin Oturum Baskani, degerli katilimcilar; beni davet
ettikleri i¢in Tirk Rekabet Kurumuna tesekkiirlerimi sunuyorum. Burada
bulunmaktan biiylik mutluluk duyuyorum. Sizlere diizenleyici hukuk ve rekabet
hukukunun ilkeleri ile ilgili bir konugma yapmak benim igin biiyiik bir onur ve
zevktir.

Serbest rekabet sisteminin amaci, mal ve hizmetlerin tiiketicilere
olabilecek en iyi sekilde temin edilmesini saglamaktir. Tarih bize rekabetin devlet
tarafindan kurumsal olarak korunmasmin gerekli oldugunu gostermistir ¢iinkii
serbest piyasa sisteminin katilimecilar1 piyasa ekonomisinin imajini tersine
cevirebilmektedirler ve bu ¢abalar agik bir sekilde basar1 olarak kabul edilmistir.
Rekabet kanunlarinin yiiriirliige girmesinden uzun yillar sonra, rekabeti sinirlama
ve ekonomik gii¢ haline gelme firsatinin ortaya ¢iktigi her yerde giinahin tath ve
erdemin ac1 gelmeye basgladigi gorilmiistiir. Rekabeti diizenleyici kanunlar,
rekabetin herhangi bir sekilde siirlandirilmasini veya bozulmasini engelleyerek ve
mevcut sinirlama veya bozulmalar1 ortadan kaldirarak piyasa ekonomisinin
yapisinda var olan yanlisliklar1 diizeltmeye ¢alismaktadir.

Enerji hukuku ve telekomiinikasyon hukuku, rekabet hukuku ile aym
hedefe ulagmay1 amaglamaktadir. Enerji hukuku ve telekomiinikasyon hukukunun
amaci, rekabeti korumak ve desteklemektir. Burada nihai hedef, hakim durum ve
kotliye kullanma uygulamalarindan belirgin bigimde etkilenen mal ve hizmet
piyasalarinda sozlesme serbestisinin saglanmasidir. Bu nedenle, hem tiiketiciler
hem de rakipler, kotiiye kullanma, engelleme veya ayrimcilik yapma yoluyla
uygunsuz hareket eden sebeke isletmecilerine karsi tazminat veya ihtiyati tedbir
talebinde bulunabilmektedirler. Uygunsuz sekilde yiiksek fiyatlandirma igeren
sozlesmeler, ahlaka uygun olmayan sekilde yiiksek fiyatlandirma igeren
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sozlesmeler kadar gegersiz kabul edilmektedir. Diizenleyici kurumlar ve antitrost
kurumlar1 hukuki davalarda yer almamaktadir.

Telekomiinikasyon ve enerji kanunlarmin amaci, tiiketicilerin yararina
olacak sekilde etkin, rekabet odakli ve giivenli enerji ve telekomiinikasyon
piyasalar1 saglamaktir. Ayrimeci olmayan, rekabetgi ve etkin piyasalari garanti
eden kanunlarm uygulanmasi diizenleyici kurumlarin gérevidir. Sebeke
isletmecilerinin sektorde gilivenli, giivenilir ve etkin bir sebeke temin etmeleri
gerekmektedir. Etkin ve giivenli sebekelerde gercek rekabetin saglamasi, sebeke
isletmecisinin sebeke isletmesinden tekel kaynakli kar elde ederek kendi sebekesi
disindaki enerji ve telekomiinikasyon hizmeti sunan diger isletmelere istiinlik
saglamadigi durumlarda miimkiin olmaktadir. Sebeke isletmesinden elde edilen
tekel kaynakli karin hizmet sunucunun yikicr fiyatlama stratejisi igin kullanilmasi,
gercek rekabetin ortaya ¢ikmasini engellemektedir.

Sebekelerin yasal olarak agilmasi gerekmektedir ¢iinki tiiketici talebinin
arz edilmesi yalnizca yerel hizmet sebekelerinin dogal tekeli ile miimkiin
olmaktadir. Tiim hizmet sunucularin sebekelere erisimi saglanmalidir. Dogal
tekel, tek bir sirketin, sirastyla 6lgek ekonomisi veya kapsam ekonomisi nedeniyle,
bir hizmet talebini birden fazla sirketin sagladigindan daha diisiik bir fiyata
sagladigi durumlarda ortaya ¢ikmaktadir. Elektrik, dogalgaz, su, kanalizasyon ve
elektronik sebekelerinin yani sira rayli sistemler dogal tekel olusturabilmektedir
¢linkii bu sebekeler igin birden fazla altyap1 saglanmasi ekonomik acidan kabul
edilemez maliyetlere yol acacaktir. Bir dogal tekelin sahibi olan bir sebeke
isletmecisinin sundugu hizmetler baska isletmeler tarafindan sunulamaz ve
dolayisiyla boyle bir isletmeci, bagka sebeke isletmecileri ile rekabet eden bir
sebeke isletmecisinden daha fazla sosyal hesap verme yiikiimliiliigiine sahiptir.

Sebeke altyapisina iligkin diizenlemelerin amaci, tiiketicilerin yararina
olacak sekilde etkin ve rekabet odakli piyasalar saglamaktir. Buradaki ilke budur.
Sistem isletmecilerinin kendi sektorlerinde mallar igin isleyen bir rekabet ortamina
kosul olarak giivenli ve etkin bir gsebeke saglamasi gerekmektedir. Gergek rekabet
yalmizca, sebeke sahibinin sebeke disindaki diger enerji tedarikgilerine ustiinliik
saglayamadigi durumlarda miimkiin olmaktadir.

Diizenleyici hukuk tarafindan  engellememesi halinde, sebeke
isletmesinden elde edilen karlar dikey olarak biitiinlesmeyen enerji tesebbiislerine
kars1 yikicr fiyatlandirma stratejisini finanse etmek amaciyla kullanilabilmektedir.
Bu nedenle, her hizmet tedarikgisinin sebekelere erisiminin saglanmasi ve hizmet
tedarik¢ilerinin  hepsinin ayrimci olmayan esit kosullara sahip olmalari
gereckmektedir.
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Enerji hukuku, devletin genel ekonomik yarar saglayan hizmetlerin kamu
yararima sunumuna iligkin sorumluluklarim yerine getirdiginden emin olmalidir.
Bunun yani sira, enerji hukuku &zel sirketlerin kamuya karsi gorevlerini yerine
getirmeleri ve devletin yiikiinii hafifletmeleri i¢in yeterli tesviki saglamalidir.

Bu temelde, sebeke sektorlerine iligskin diizenlemelerin bir yandan &zel
sirketlerin kamuya karsi gorevlerini yerine getirmelerini saglarken bir yandan da
hizmetlerin kamu yararina sunumunu saglamalidir. Avrupa’da etkin ve aym
zamanda giivenli ve giivenilir sebeke altyapilarimin garanti edilmesine iliskin bu
iki kutuplu islev, “diizenleyici hukuk” terimi veya bazi kisilerin deyimiyle
“Ozellestirme sonrasi hukuk” terimi ile ifade edilmektedir. Devletin sebeke
altyapisini diizenleme gorevi, ozel bir sirketteki doniisiim siireglerini iceren kisa
stireli bir gorev degildir. Bu gorev, devletin etkin bir altyapmin garantorliigiinii
iistlendigi uzun siireli bir gérevdir. Bu gercekten yola ¢ikarak, diizenleyici hukuk
ve rekabet hukukunun aym hedefe ulasmay1 amaglayan ikiz kardesler olduklari
sOylenebilir. Diizenleyici hukuk ve rekabet hukukunun ulagmak istedigi bu hedef,
sebeke igletmecilerinin kotiiye kullanimina karsi korunan adil ve oOzerk c¢ikar
dengesinin saglanmasidir. Diizenleyici hukuk kotiye kullammm engelleyici,
koruyucu, 6n (ex-ante) diizenleyici 6nlemler kullanirken, rekabet hukuku kotiiye
kullanimi bastiran uygulama sonrasi (ex-post) bir yaklasim kullanmaktadir.
Diizenleyici hukuk, altyap1 sebekelerinin kullanimina yonelik rekabetci bir tasarim
ortaya koymayr amacglayan 6zel bir tiir rekabet hukuku degildir. Diizenleyici
hukuk, ilkeleri sebekeler yoluyla aktarilan mallarin mantig1 tarafindan degil,
sebekelerin mantig1 tarafindan belirlenen sebeke ekonomisini yasal ydnden
tamamlamaktadir.

Devlet, genel yarar saglayan hizmetlere yonelik karmasik bir hiikiimet
politikalar1 sistemi niteligindeki ve Almanya’da Erfiillungsverantwortung olarak
isimlendirilen “dogru uygulama sorumlulugundan” gittikce daha fazla
uzaklagmaktadir. Bu durum, etkinligin iyilestirilmesine iliskin nedenlerken
kaynaklanmaktadir ve etkinligin iyilestirilmesinin yalnizca 6zel sirketler yoluyla
saglanabilecegi diisiiniilmektedir. Devlet, yalnizca genel kamu yararini olumsuz
etkileyecek bir sorunun tehlikeli boyutlara ulagsmasi durumunda, denetleme ve
destek saglama sorumlulugunu {stlenmektedir. Bu kavramin uygulanmasi
sirasinda, ¢agdas devlet kolaylastirici ve garantdr devlet haline gelmektedir. Bu
durum, devletin roliiniin degistirdigini agik bir sekilde ortaya koymaktadir ve
devletin mimarisindeki degisimi igeren devletin roliine iliskin bir degisim yasasini
ortaya koymaktadir. lgili AB Yénergeleri iizerine temellendirilmis ulusal
telekomiinikasyon ve enerji hukuku, devletin roliindeki degisimi ortaya
koymaktadir. Devletin kamu hizmet taleplerini karsilama sorumlulugunu
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azaltmasma ragmen, devletin tiim vatandaslarin temel kamu hizmetlerine
ulagmalarmi garanti etme sorumlulugu devam etmektedir.

Enerji hukuku devletin sorumluluklarii yerine getirdiginden emin
olmalidir. Enerji tedarik sistemlerinin igletmecilerinin erisim ticretlerinin bir tegvik
diizenlemesi tarafindan belirlenmesi durumunda, aymni ilke diizenleyici hukuk i¢in
de fiyatlarin benzer olmasi hali nde fiyat rekabetinin saglanmasi anlaminda
gecerlidir. Bu uygulama, hizmetlerin etkin bir sekilde sunulmasi amaciyla
tesviklerin belirlendigi ikinci bir yontemdir.

Uciincii semada isletmecilerin sistemlerine erisim icin belirlenen iicret ve
kosullar yer almaktadir. Ikinci maddede belirtildigi iizere, iicretler etkin ve yapisal
olarak karsilastirilabilir bir sistem isletmecisine uygun isletme yonetim maliyetleri
iizerine temellendirilir. Burada ilke olarak, etkin ve yapisal olarak
karsilastirilabilir bir igletim sisteminden bahsedilmektedir.

Tesvik diizenlemesi, bir diizenleme doénemi igin etkinlik standartlar:
dikkate alinarak sistem erigim ficretleri veya sistem erigim {icretlerinden elde
edilen toplam gelir igin belirlenen iist smurlar seklindeki kilavuz ilkeleri
icermektedir.

Etkinlik standartlari, bir diizenleme donemi siiresince, ilgili sistem
isletmecisi veya ilgili sistem isletmecileri grubunun olast ve makul Onlemleri
kullanarak kilavuz ilkelerin gerekliliklerini yerine getirmesi veya bunlarin {izerine
cikmasini saglayacak sekilde olusturulmali ve dagitilmalidir. Bu sekilde,
mallardan sorumlu olan sirketlerin etkinligi gii¢lendirilmektedir.

Gerekliliklere uygunluk yasal agidan ister ex-ante ister ex-post olarak
izlensin, fiyatlarm ex-ante ve ex-post kontrollerine iliskin standartlar
degismemektedir c¢ilinkii rekabet odakli bir kontrolin séz konusu oldugu
durumlarda her zaman rekabetgi ve benzer fiyatlarin uygulanmasi gerekmektedir.
Bununla birlikte, ekonomik agidan, bazi durumlarda genel ex-ante kontrol rekabet
kurumunun gergeklestirdigi ex-post kontrolden daha anlamli ve etkili olmaktadir.
Diizenleyici kurumlar uzun siire i¢in olusturulan altyap: sebekesinin etkili ve
giivenilir bir sekilde islemesinin yani sira es zamanli olarak ayrimeilik
yapilmamasini, dogru rekabeti ve piyasalarm etkin bir sekilde islemesini garanti
etmekten sorumludur. Bu durumun miimkiin olmadig1 darbogaz zamanlarinda,
fiyat artiglarinin ex-ante kontroliiniin yapilmasi uygun olmaktadir.

Rekabet hukuku, daha fazla rekabetin etkin bir sekilde desteklenmesini
veya piyasalarda daha fazla etkinlik veya rekabetin saglanmasii degil, gercekte
var olan somut bir rekabetin saglanmasi hedefini korumaktadir.
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Diizenleyici kurumlarm gorev kapsami daha genistir. Bu kurumlar, dogal
tekellerin sahiplerinin sebekelerini ayrimcilik yapmadan erisime agma ve Avrupa
ortak piyasalarinda ve iklim degisikligi nedeniyle rekabetin desteklenmesi icin
gerekli olmasi halinde yeni ve akilli sebekelere yatirim yapma yiikiimliiliiklerini
yerine getirdiklerinden emin olmalidir.

Sebeke sektorlerinin  rekabetgi bir sekilde diizenlenmesi ig¢in neye
gereksinim vardir? Burada etkin hizmet sunumunun maliyeti kavrami ortaya
cikmaktadir. Ucretlerin rekabete atifta bulunulmaksizin ve bir kiyaslama
yaklagimi benimsenmeden yalnizca maliyet odakli bir sekilde kontrol edilmesi, bu
kavram ile uyusmamaktadir. Mevcut duruma odaklanilmasi ne etkili bir rekabet
saglar ne de piyasalarin AB kilavuz ilkeleri agisindan etkin bir sekilde islemesini
saglar. Kotliye kullanimin  denetlenmesi  baglaminda rekabete atifta
bulunulmamasi ve taban maliyetlerde etkinligi olup olmadigina bakilmaksizin
sektorde siiregelen maliyet standartlarimin takip edilmesi, dogru ve gergek
rekabetin saglanmasma iliskin AB Yonergelerinin ihlal edilmesi anlamina
gelecektir. Bu nedenle, bu kavramin dogrulanmasi tarafsiz ve piyasa yapisim
dikkate almayan standartlarin karsilastirilmasi yoluyla yapilamamaktadir. Bu
yiizden, sebeke sektorlerine iligkin diizenlemelerin bir yandan kamuya karsi
gorevlerini yerine getiren Ozel sirketlerin rekabet odakli hareket etmelerini
saglarken, bir yandan da hizmetlerin kamu yararina olacak sekilde sunuldugundan
emin olmasi gerekmektedir.

Enerji hukukunda belirlenen standartlar Avrupa Toplulugu Antlagmasinin
102. Maddesine karsilik gelmektedir. Bunlarin ortak amaci, kétiiye kullanimin ve
ayrimciligin  6nlenmesidir. Bu kavram, karsilastirilabilir piyasa yaklagim ile
islerlik kazanmakta ve maliyet esash ama aym zamanda etkinlik odakli bir
yaklasim ile uygulanir hale gelmektedir. Ucretlerin rekabet odakli bir sekilde
kontrol edilmesinin amaci, gilivenli sebekeler icin etkin bir sekilde gerceklesen
maliyetler ilizerine temellendirilmis fiyatlar olusturmaktir. Maliyetlerin etkin ve
yapisal olarak Kkarsilastirilabilir bir isletmecinin maliyetlerine denk olmasi
gereckmektedir.

Almanya’da ex-ante olarak kontrol edilen fiyatlarin ex-post olarak kontrol
edilen fiyatlardan daha yiiksek olduguna yonelik bir goriis soz konusudur.
Fiyatlarin ex-post olarak kontrol edildigi yontemlerde fiyatlarin daha diisiik
olduguna iligkin kuramin dogru olmadigma inaniyorum ¢iinkii hem ex-ante hem
de ex-post kontrollerin temeli 102. Maddedir. Ex-ante ve ex-post kontrollerin
temelini hakim durumun kotiiye kullanimi olusturmaktadir. Bu nedenle,
piyasalarin karsilagtirilmas: yontemi ve etkinlik odakli kontrol yaklagimi, 102.
Maddenin uygulanmasinda ve rekabet hukukunun ex-post kontrolii ve diizenleyici
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hukukun ex-ante kontroliinde kullanilan iki yontemdir. Bunlarin ikisi i¢in de
Olgilitler aynidir. Bu yiizden, isletmeler igin gecerli olan fiyat aymi olmalidir.
Rekabet hukuku daha disiik bir fiyattan sorumlu olmamalidir. Bu kavramsal
cercevede, rekabetci fiyat Fransiz kamu hizmeti doktrini baglamindaki adil fiyat
degil, AB’de mevcut bir karsilagtirilabilir piyasanin yardimiyla belirlenen ve etkin
rekabetgiler tarafindan uyulan fiyattir.

Rekabet kurumlarinin  ve sektdre 0Ozel diizenleyici kurumlarin
sorumluluklari yalnizca Avrupa’da ve dzellikle Almanya’da degil, aym zamanda
ABD’de de sorunlu bir konudur. Bu agidan ABD o6rneginden pek ¢ok sey
ogrendik.

Oncelikle ABD’deki yasal durumu agiklamak istiyorum. Federal Enerji
Yasasi, Amerikan Antitrost Kanununun enerji ve telekomiinikasyon igletmeleri
tarafindan uygulanmasmi miimkiin kilmaktadir. Amerikan Telekomiinikasyon
Yasasina gore, “Yasadaki hicbir agiklama antitrost kanunlarinin higbirisini
degistirmez, ihlal etmez veya yerini almaz”. ABD mahkemeleri tarafindan
getirilen ve istisnai durumlarda sektore 6zel diizenlemenin antitrost kanunun yerini
almasini miimkiin kilan “Ustii Kapali Dokunulmazlik Doktrini”, bu nedenle
elektronik iletigim sektorii i¢in gegerli olmamaktadir. Yalnizca bir siyasi merci
tarafindan alman dogrudan, baglayict ve acik bir sekilde dile getirilmis bir
diizenleme karar1 antitrost kanunun yerini alabilmektedir.

Bununla birlikte, antitrost kanununa iligkin yasal siire¢, diizenleyici
kurum konuyla yakindan iligkili ve yeterli uzmanlik bilgisi ile donatilmis bir
kurumun siireci tamamlamasini saglayana kadar askiya alimmalidir. Bu uygulama
“llk Yargi Yetkisi Doktrini” olarak isimlendirilmektedir. Bununla birlikte,
sirketler agisindan, diizenleyici kurumlarin idari uygulamalar1 siiresince elde
edilen olumlu bulgular, antitrést kurumlarimin uygulamalari {izerinde baglayici bir
etkiye sahip degildir ¢iinkii diizenleyici kurumlar i¢in temel olusturan gercek ve
yasal bulgular kararin baglayici etkisi iizerinde bir rol oynamamaktadir. Yargi
yetkisi bulunan bir mahkemenin yasal etkisi olan bir karar1 tizerine temellendirilen
“Collateral Estoppel Doktroni” boylesi bir durumda gecerli olmamaktadir.
ABD’nin “Kamusal Miidahale Doktrininin” uygulanmadigi durumlarda, bir
diizenleyici kurum kararina yapilan itiraz rekabeti kisitlayan bir davranigin kabul
edilmesi i¢in gerek¢e olmamaktadir. Buna karsin, Verizon Communications ve
Pacific Bell Telephone kararinda, Yiiksek Mahkeme konuya iliskin gereklilikleri
Sherman Yasasimn 2. Boliimiinde ele alinan tekellesme ile ilgili olarak ve biiyiik
oranda diizenlenen tekeller alaninda belirlemistir. Yiiksek Mahkeme bu karari
verirken bir tekelin gilivenligi i¢in anlagsmanin reddinin gebeke isletmecisinin
sundugu temel hizmetlere erigim i¢in yeterli bir neden olarak kabul etmemistir.
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Almanya’daki  durum  nedir?  Alman  diizenleyici  kurumun
(Bundesnetzagentur) sektore 0zel sorumlulugu ve Federal Alman Kartel
Ajansinin (Bundeskartellamt) sorumlulugu nedir? Almanya’da erigim {icretleri
tilketicilerin enerji i¢in Odedikleri toplam miktarin tgte birinden fazlasim
olusturmaktadir. Bu durum ex-ante kontrol yapilmasim gerektirmektedir ¢iinkii
dagitim sistemlerinin sahibi bir dogal tekel sahibidir. Uretim ve ticaret maliyetleri
gibi diger maliyetler kartel kurumlar1 tarafindan ex-post olarak kontrol
edilmektedir. Ikinci maddede belirtildigi {izere, 111. Madde geregince, diizenleyici
kurumlar tarafindan onaylanan sistem erigim {icretleri kartel kurumlar tarafindan
denetlenememektedir.

Rekabetin Kisitlanmasimi Engellemeye Yonelik Alman Yasasmnin 19. ve
29. Boliimleri geregince, enerji iicretleri izlenirken, 6zel uygulama siirecinde
kartel kurumlar ve tiiketiciler yalnizca 21. ve 21(8). Boliim geregince diizenleyici
kurumlar tarafindan onaylanan erisim iicretlerini kabul etmektedir. Buna karsin,
kartel kurumlar1 dagitim sistemlerine erigim {icretlerini izleyebilir. Bu durum
Avrupa Rekabet Hukukuna uygundur. Ulusal hukuk, kartel kurumunun AB
tarafindan saglanan bu yetkisini goéz ardi edemez. Enerji dagitim sistemi
kullanicilari, enerji dagitim saglayicilarina sistem isletmecisi tarafindan verilen
yanlis bilgiler nedeniyle enerji fiyatlarimin bir parcasi olan sistem erisim
ticretlerinin ¢ok yiiksek oldugu ve AB Antlagsmasmim 102. Maddesine gére bunun
kotliye kullanim oldugu konusunda sikayette bulunabilmektedir.

Elektronik iletisim alanindaki durum enerji hukukundaki durumdan
kuramsal olarak farkhdir. Fiyatlarin ex-ante olarak diizenleyici kurumlar
tarafindan onaylanmasi gerekse de, rekabet hukuku da gegerliligini korumaktadir.
Iletisim Yasasinm 2. Paragrafinda belirtildigi iizere, “Yasada kesin bir ayarlama
yapilmadig1 takdirde, Rekabet Yasasinin hiikiimleri gecerli sayilir. Kartel
kurumlarinin gérevleri ve sorumluluklar: degigsmez.”

Avrupa Adalet Divani, baz1 kararlarinda telekomiinikasyon diizenleme
kurumlar1 tarafindan belirlenen fiyatlarn rekabet hukukunun kontrollerinden
muaf olmadigim belirtmistir. Avrupa Adalet Divaninin Aralik ay1 2010 yilinda
aldig1 karar bunu destekler niteliktedir. Telekomiinikasyon kurumlarinin yiiksek
fiyatlar i¢in kismen sorumlu sayilmasi, AB Antlagmasmin 102. Maddesinin ihlali
ile para cezalarinin disiirilmesini kabul edilebilir hale gitmektedir. Kararda
cezalar ylizde 10 oraninda diistiriilmiistiir.

En yiliksek Alman mahkemesi bir diizenleyici kurumun bir sabit
sebekeden bir mobil sebekeye yapilan uzun mesafe aramalarin aktarilmasi igin
alman tcreti iki mobil sebeke arasindaki aramalar icin alman iicretten ¢cok daha
yiiksek belirlemek zorunda kaldigi bir davada karar vermistir. Bir kullanici, sabit
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aramalar1 diger mobil sebekeye aktarmadan 6nce mobil aramalara doniistiiren
yeni bir teknik evrensel sistem kullanarak bu uygulamaya tepki goéstermistir.
Mobil sebeke alaninda tekel olan mobil sebeke isletmecisi, aramalar1 sebekeye
daha diisiik bir fiyattan aktarmaya itiraz etmistir. Bunun sonucunda, Alman
Adalet Divam ilgili diizenleyici hukuk hiikiimlerinin yam siwra 102. Madde ve
Rekabetin ~ Kisitlanmasim1 ~ Engellemeye ~ Yonelik  Alman  Yasasmin
19. Boliimiiniin gegerli oldugu kararina varmustir. Bunun yani sira, Alman Adalet
Divani, piyasa giicliniin kotliye kullanilip kullanilmadiginin degerlendirilmesinde
diizenleyici kurumun mobil sebekeye erisim igin kabul edilebilir bir sabit sebeke
erisim Ucreti belirlemis oldugunun dikkate alinmasi gerektigini belirtmistir. Bu
temelde, yeni bir kiiresel sistem ile mobil iletisime erisimin kabul edilmemesi,
piyasa giiciiniin kotiiye kullanimi olarak goriilemez. Boylece Alman Adalet Divani
fiyatlar1 kendisi incelememistir.

Bagka bir davada, Federal Adalet Divani rekabet hukukunun yalmzca
girisimcilik ile ilgili kararlar1 kartel kurumlarinin diizenlemesine tabi tuttugu
kararmi almigtir. Bu nedenle, AB Antlagsmasinin 102. Maddesi devlet tarafindan
alman idari kararlar igin gegerli degildir. Devlet tarafindan alinan kararin
tesebbiis tarafindan verilen yanlis bilgiler iizerine temellenmesi durumunda, bu
sekilde yanlis bilgi saglanmasi1 uygunsuz davranis olarak kabul edilmektedir. Bu
durum, 102. Maddenin ihlalidir ve Alman Yasast bunun i¢in tazminat
yikiimliiliigi getirmektedir.

Bu ornekler rekabet hukukunun tiiketicileri ve rakipleri uygunsuz sistem
erigim {icretlerine karsi kapsamli bir sekilde korumadigini géstermektedir. Burada
ama¢ uygulamada olasi ¢ift diizenlemekten kacinmaktir. Rekabet hukuku ve
rekabet kurumlar1 yalnizca arka sirada gozetleyici kurum roliinii iistlenmektedir.
Bunlar, diizenleyici kurumlar etkin bir sekilde ¢alismadigi ve bu kurumlarin
caligmalarimin islevlerini yerine getirmeye yetmedigi durumlarda devreye
girmektedir.

Konugmami burada tamamlamak istiyorum. Bdylece bu temel bilesenleri
tartigabiliriz ve daha sonra sizlere kartel kurumunun sorusturmasina konu olan
isletmenin fiyati ile karsilastirilabilir fiyat ile ilgili yontemler hakkinda bilgi
verebilirim ¢iinkii sorusturma siirecindeki isletmenin fiyati ile yapisal olarak
karsilastirilabilir fiyatin belirlenmesinde ¢ok fazla sorun yasanmaktadir.
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COORDINATION BETWEEN COMPETITiON AUTHORITIES
AND SECTOR REGULATORS IN THE LIBERALIZATIiON OF
ENERGY SECTOR

Prof. Dr. Franz Jiirgen SACKER

Berlin Freie University and Head of the Institute for German and European
Economy, Regulation and Competition Law

Dear President, Dear Chairman, dear participants of this lecture; many
thanks for the invitation to your office. I am very happy to be here. It is a big
honor and pleasure for me to give you a lecture about some principles of
regulatory law and of competition law.

The system of free competition aims to achieve the best possible supply
of goods and services to consumers. Historically we know that the state-sponsored
institutional protection of competition has proved to be necessary because the
participants of a free market system turn the image of the market economy upside
down and the effort is called unmistakable success. Many years after the
competition laws came into force, it was noted that wherever there is an
opportunity given to restrict competition and to implement economic position of
power, sin turns out to be sweet and virtue bitter. Competition regulatory law tries
to correct the faults inherent in the construction of the market economy by
preventing and removing any limitations or distortions of competition.

Energy law and telecommunications law have the same goal as the
competition law. They wish to protect and promote competition. The ultimate
goal is to ensure that freedom of contract exists in markets for goods and services
that are typically affected by domination and exploitation. For this reason, both
consumers and competitors can claim for damages and injunctive relief from
network operators who act improperly in forms of exploitation, obstruction and
distortion and discrimination. And agreements containing improperly excessive
charges is as invalid as any other agreement containing immorally excessive
charges. Regulatory or antitrust authorities are not involved in civil actions.

Telecommunication and energy law aims at efficiency, establishing
competitively oriented and safe energy and telecommunication markets in the
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interest of consumers. It is a regulatory task to implement laws securing non-
discrimination, effective competition and efficient markets. Network operators
have to maintain the secure, reliable and efficient network in the sector. Real
competition -in efficient and secure networks- only exists if the network operator
cannot achieve an advantage over other energy or telecommunication service
providers without an own network, by drawing on monopoly-based profits from
the network operations. True competition does not exist, for example, if
monopoly-based network operation profits can be used to finance the service
providers predatory pricing strategy.

Opening of networks in a legal sense was necessary because the supply to
consumer is only possible via the natural of monopoly of local service networks.
Every service provider must receive access to the networks. A natural monopoly
exists when a single company -for reasons of economies of scale or economies of
scope respectively- can satisfy the demands for service at a lower price than
multiple companies could. Public electricity, gas, water, sewage, and electronic
networks as well as a railway system constitute national monopolies since
duplication of network infrastructure would cause economically unjustified costs.
The owner of a natural monopoly in form of a network cannot be duplicated and
therefore bears greater obligations and social accountability than the owner of a
network in competition with other networks.

The network infrastructure regulation aims to efficiently establish
competitively orientated markets in the interest of consumers. This is the
principle. System operators have to maintain a secure and efficient network in
their sector as a condition for workable competition of the goods which are
depended upon. Real competition only exists if the network owner cannot achieve
an advantage over other energy service providers without a network.

Network operation profits can be used to finance a predatory pricing
strategy against other non-vertically integrated energy undertakings if regulatory
law doesn’t inhibit it. Every service provider must therefore receive access to the
networks through the same nondiscriminatory conditions.

Energy laws must ensure that the state meets its responsibilities for the
public benefit of the services of general economic interest. At the same time, the
energy laws must create a sufficient incentive for private companies to fulfill
public duties and to relieve the state of the burden.

Therefore the regulation of the network industries has to ensure the
competitive orientation of private individuals fulfilling public duties on the one
hand; on the other hand it has to ensure the public benefit of services. This bipolar
function of guaranteeing efficient as well as reliable and secure networks
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infrastructure in Europe is expressed by the term “regulatory law” or as some
people say “post-privatization law”. The governmental task of regulating the
network infrastructure is not a transitory, short-term task accompanying the
processes of transformation in private company. It is a long-term task of the state
to be a guarantor of efficient infrastructure. In the light of this fact, regulatory
law and competition law appear as twin sisters pursuing the same goal to achieve
a fair, autonomous balance of interests protected against misuse of network
operators. Whereas regulatory law applies an abuse-preventing, prophylactic ex
ante regulation method, competition law employs an expost abuse-repressive
approach. Regulatory law is not a specialized type of competition law on the way
to competitive design for the use of infrastructural networks. It is the judicial
complementation of the network economy the principles of which are defined by
the logic of the network principles, not by the logic of the goods that are
transported by the network.

The state is withdrawing more and more from the responsibility of true,
real implementation, Erfiillungsverantwortung as we say in German, which is
characterized by a complex system of governmental policies for services on behalf
of general good. This is due to reasons pertaining to the importance of efficiency
which can only be expected of private individuals. The state is increasingly only
accepting the responsibility of supervision and support which becomes relevant if
an issue that is detrimental to the general good becomes threatening in the precise
implementation of this concept. So modern state becomes an enabling and
guarantor state. This concept obviously expresses the state’s transition to a new
role and a code for a change in the state’s role which involves a changed
architecture of statehood. National telecommunication and energy laws based on
the respective European directives are an expression of the state’s reduced law.
Although the state reduces its responsibility to fulfill public service demands
itself, it continues to guarantee that all citizens receive essential public services.

The energy laws must make sure that the state meets its responsibilities.
The same principle is true for the regulatory law to ensure price competition for
analogous prices, if the access fees of the operators of energy supply systems may
too be determined by incentive regulations. This is a second method that sets
incentives for the efficient provision of services.

You will see on the chart three, the condition and fees for the access to the
systems of operators. Point two, the fees shall be based upon the costs of
operations management that must comport with an efficient, structurally
comparable system operator. This is the principle here: efficient and structurally
comparable operating system.
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Incentive regulation involves guidelines as to upper limits that are usually
set before the amount of system access fees or total revenues from system access
fees for a regulation period, taking into account efficiency standards.

The efficiency standards must be formulated and distributed across a
regulation period in such a way that the system operator concerned or the group
of system operators concerned can achieve or exceed the guidelines using its on
the possible and reasonable measures . It is an instrument to strengthen the
efficiency of the companies which are responsible for the goods.

There is a legal requirement, monitored ex ante or ex post from a legal
point of view, the standards for exante or expost control of prices cannot be
different because in competition oriented control it is always about ascertainment
and implementation of standards of competitively analogous prices. However,
from a practical, economic point of view, general ex ante control is more
significant and more effective than ex post, softer control of competition office in
individual cases. So regulatory authorities have the task of guaranteeing
nondiscrimination, true competition, and efficient functioning of markets. There is
a simultaneous assurance of an effective and reliable operation of the
infrastructure networks created for the long-term. If this is not the case, as during
bottleneck situations, an ex ante control of prices is appropriate.

The object protected by competition law is tangible competition existing
in reality and not active promotion of more competition and responsibility for
more efficiency and more competition in the market.

The scope of the regulatory authorities task is more. They permanently
have to secure that owners of natural monopolies fulfill their obligations to open
their networks without any discrimination and to invest in new and smart
networks if it is necessary for promotion of competition, the single European
markets and for climate change.

What is needed for the competitive regulation of networked industries?
That is a workable concept of the cost of efficient service provision. A purely
cost-oriented control of these without reference to competition and without a
benchmark approach is incompatible with this concept. An orientation towards a
respective status quo would ensure neither effective competition nor efficient
functioning of the markets in terms of the EU guidelines. Eliminating the reference
to competition in connection with the supervision of abuse and following the cost
standards customary in the industry regardless of whether or not there are no
efficiency in the base costs would be a violation of the EU Directives to establish
true and real competition. Therefore, a substantiation of the concept cannot be
attained by a comparison with impartial, market-structure-blind standards.
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Therefore, the regulation of networked industries has to ensure the competitive
orientation of private individuals fulfilling public duties on the one hand; on the
other hand it has to ensure the public benefit of services.

The standards set in the Energy Law correspond to Article 102 of the
Treaty of European Community. The common objective is the prevention of
abusive practices, exploitation and discrimination. This concept is operational
with the help of the comparable market standard as well as feasible with the help
of a cost-based efficiency controlling approach. The purpose of the competitive
control of fees is to establish prices that are based upon efficient and good costs
for secure networks. Costs must correspond to those of an efficient and
structurally comparable operator.

In Germany they say that the ex ante controlled price is harder and lower
than an ex-post controlled price. The Cartel Office says these are the same
methods. I think that the theory that the method of controlling the price in an ex-
post proceeding, that these proceedings are softer than an ex-post proceeding is
not correct in theoretical words, because Article 102 has the same basis for two
proceedings. The misuse of dominant position is the basis for an ex-post and ex-
ante control. Therefore the method of comparison of markets and the efficiency
controlling approach are two methods in application of Article 102. In the ex-post
control of the competition law and in the ex-ante control of the regulatory law we
find the same criteria. Therefore price which is valid for the enterprises must be
the same. The competition law should not be held responsible for a soft price. In
this conceptual design the competitive price is not a "fair price" in the French
service public doctrine, but rather a price that is to be determined with the help of
an existing comparable market in the EU, which can be acted upon by efficient
competitors.

The responsibilities of the competition agencies and the sector-specific
regulation authorities are not only problematic in Europe, especially in Germany,
but also in the USA. We have learned a lot from the USA in this respect. In the
following, I will therefore first describe the legal situation in the USA.

The Federal Power Act explicitly allows application of US antitrust law
by Energy and Telecommunication Utilities. The American Telecommu nications
Act declares that "Nothing in this Act shall be construed to modify, impair or
supersede the applicability of any of the antitrust laws." So the doctrine of
"Implied Immunity," which was developed by US Courts and under which, in
exceptional cases, a sector-specific regulation replaces the application of the
antitrust law, cannot therefore be carried over to the electronic communications
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sector. Only a direct, binding and clearly articulated regulation decision, made by
a political authority ousts the antitrust law.

However, the antitrust court proceedings have to be suspended until the
regulatory authority has the agency closest to the matter and equipped with
specialized expert knowledge complete its proceedings: the so-called "Primary
Jurisdiction Doctrine". For the corporations, however, favorable findings during
the regulatory authority's administrative proceedings do not have any binding
effect for the antitrust authority's proceedings. Because the actual legal findings
used as the basis by the regulatory authorities do not play a role in the binding
effect of the decision. The additional "Collateral Estoppel Doctrine” which
attributes the decisions of a court of competent jurisdiction with material legal
effect is therefore not applicable in this case. When the "US State Action
Doctrine" is not applicable, the appeal to a decision made by a regulatory
authority is not a reason for justifying anticompetitive behavior. But in its
judgment "Verizon Communication and Pacific-Bell Telephone," the Supreme
Court set the requisites for the matters of fact in relation to monopolization in
Section 2 of the Sherman Act and also in the area of regulated monopolies at a
very high level. And it did not consider out of hand a refusal to deal for the safety
of a monopole as sufficient reason for access to essential facilities of the network
operator.

What is the situation in Germany? The sector-specific responsibility of
the German regulatory authority Bundesnetzagentur and the responsibility of the
Federal German cartel agency, Bundeskartellamt? Access fees make up one third
and more of the total amount the consumers pay in Germany for energy. This
requires ex-ante monitoring because the owner of the distribution systems has a
natural monopoly. The other costs, production and trading costs that determine
the amount, are monitored ex-post by the cartel authorities. The cartel authorities
cannot audit system access fees approved by the regulatory authorities — Article
111, if you read the point 2.

When monitoring energy prices under Section 19 and 29 of the German
Act against Restriction of Competition, cartel authorities and consumers in
private enforcement proceedings must accept must accept the access fees only
approved under Section 21 and 21(8) of the Energy Act by the regulatory
authorities. The cartel authorities can, however, monitor distribution system
access fees in conformity with European competition law. National law cannot
eliminate this EU-based competence of the cartel agency. Users of energy
distribution systems can therefore address energy suppliers with the objection that
system access fees as a component of the all-inclusive energy price are too high,
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for example because of wrong information given by the system operator and
therefore abusive under Article 102 of the EU Treaty.

This situation in the area of electronic communication is theoretically
different from the situation in energy law. Also prices must be approved ex-ante
by regulatory authorities. The competition law remains applicable. You'll see it in
paragraph 2 of Communications Act, "Unless this Act expressively makes definite
arrangements, the provisions of the Competition Act remain applicable. The
duties and responsibilities of the cartel authorities remain unaffected."

In numerous rulings the European Court of Justice has established that
prices determined by telecommunication regulation authorities are not exempt
from control under competition law per se. The Court confirms its position in a
ruling of December 2010. The telecommunication authorities' partial
responsibility for prices set too high, however, justify reducing fines, in part by a
bridge of Article 102 of the EC Treaty. In the ruling the fines were lowered by 10
per cent.

The highest German court had to rule in a case in which the regulatory
authority had set a significantly higher price for transfers of long distance calls
from a fixed to a mobile network and for the connection of two mobile networks.
The user reacted by converting landline calls to mobile calls using a new technical
global system for mobile communications before transferring the calls to another
mobile network. The operator of the mobile network, who has a monopoly in
relation to this mobile network refused to add protocols into the network at a
lower price. So German Court of Justice ruled that Article 102 and Section 19 of
the German Act against Restraints on Competition are generally applicable
alongside the relevant regulatory law provisions. The Court also ruled, however,
that in this specific case, the assessment of whether market power had been
abused must take into account the fact that the regulation authority had already
granted a fixed network access to the mobile network. Any justifiable conditions
denying further access, as a new global system for mobile communications, could
therefore not be constructed as an abuse of market power. So the Court did not
view the prices themselves.

In a different case, The Federal Court of Justice ruled that competition
law only subjects entrepreneurial decisions to regulation by the cartel authorities
"The State Action Doctrine". Article 102 of the European Treaty can therefore
not be applied to administrative decisions made by the state. If the decision made
by the state is based on false information given by the undertaking, the supply of
false information must be deemed a tortuous act. It's a breach of Article 102 and
the German Tort law establishes damages liability.



124 Prof. Dr. Franz Jirgen SACKER

These examples show that competition law does not comprehensively
protect competitors and consumers against improper system access fees. The
intention is to avoid possible double regulation in practice the competition law and
the competition authorities only play the role of watchdog on the backseat. They
have to work when the regulation authorities don't work efficiently or when they
don't work enough to fulfill their functions.

I think I should, first of all, end my lecture. Because we can discuss about
this principle components and then I can give you some information about the
methods for the comparable price of the same structure as enterprise which is the
object of the investigation of the cartel authority. Because we have a lot of
detailed problems to define the price which is structurally comparable with the
price of the enterprise in the investigation proceedings.



