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Gizli Anlasma: Iktisadi Temelleri ve
Rekabeti Kisitlayici Anlagmalar
Rejimi Icin Cikarimlar

20 Ocak 2020°de alindi; 01 Temmuz 2020°de kabul edildi.
Arastirma Makalesi

', Ebru iNCE*
3

Oz

Iktisat literatiiriine gore “gizli anlasma” (tacit collusion), firmalarin aym
piyasada siirekli rekabet halinde olmalarima bagly olarak, herhangi bir ile-
tisim/irtibat olmaksizin ortaya ¢ikan koordinasyon sonucunda fiyatlarn re-
kabetgi seviyenin dizerinde olusmasiny ifade eder. Yarattigi sonug itibaruyla,
rekabet hukukunda temel rekabet ihlali kabul edilen ve dogrudan karteller-
den fark: olmayan ‘gizli anlasma” bakimindan, kullanilan terminolojiden
baglaysp rekabet ihlali teskil edip etmedigine, miicadelenin hangi araglarla
ve nasil yapilmasi gerektigine kadar uzanan tartismalar on yillardir gerck
wygulayicilarin gerekse akademinin giindemini mesgul etmektediy.

Rekabeti sinirlayict anlasmalar rejimi genel itibariyla rekabeti engelleme,
bozma ya da kisitlama amacini tasryan veya bu etkiyi doguran veya dogu-
rabilecek nitelikte olan tesebbiisler aras: anlasma ve wyumlu eylemleri yasak-
lamaktadyr. Ancak, bu genel kabul itibartyla, “gizli anlasma” her ne kadar
rekabetin kisitlanmasi sonucunu dogursa da, rekabet hukukunun “anlasma”
kavramin islevsel kilmakta kullandigi “iletisim/irtibat” unsurunu barin-
dirmamast sebebiyle rekabeti sinirlayict anlasmalar rejimi kapsaminda iblal
olarak kabul edilmemektedir.

“Gizli anlasma” dengesinin kurulmast ve siirdiiriilmesi bakimindan, paza-
rin yapisal olarak iletisime ihtiyag duyulmadan koordinasyonun saglanmas
ve siirdiiriilmesine elverisli olmas: gerektigi kabul edilmektedir. Bu ¢erce-
ve déhilinde calismamizda “gizli anlasma’™a sebebiyet veren temel pazar
parametreleri iktisadi temeller iizerinden ortaya konularak, gizli anlasma
kavraminin rekabet hukuku wygulamasindaki yeri ile rekabeti sinirlayict
anlagsmalar rejimi cikarimlar: ele alimacaknr.

Anahtar Kelimeler: Gizli anlasma, gizli danssiklilik, bilingli paralellik,
oligopolistik bagimlilik, wyumlu eylem karinesi

" Rekabet Kurumu, Rekabet Baguzmani, eince@rekabet.gov.tr, Orcid Id: 0000-0002-
1379-073X. Calismada yer verilen goriisler, yazarin kendi goriisleri olup Rekabet Kuru-
mu'nu baglayici degildir.



Tacit Collusion: Economics and
Implications for Anti-Competitive
Agreements Regime

Received 20 January 2020; accepted 01 July 2020
Original Article

Ebru iNCE/

Abstract

Tacit collusion is defined by the economic literature as the case where mar-
ket players set their prices (market outcome) above the competitive level
without any communication or contact. This market outcome is not a re-
sult of communication among market participants but rather the repeat-
ed/dynamic interaction (competition) between the same companies in the
same market(s). Even though the market outcome of tacit collusion is very
much like per se prohibited cartels, the controversy about tacit collusion has
remained on the agenda of antitrust enforcers and academia. The contro-
versial nature of tacit collusion ranges from its terminology to whether it
constitutes an infringement and so how to deal with it.

Anticompetitive agreements regime, on general, prohibits agreements and
concerted practices of undertakings, which have as their object or effect or
likely effect the prevention, distortion or restriction of competition. How-
ever, according to overall approach in anticompetitive agreements regime,
tacit collusion is not illegal despite its anticompetitive market outcome,
since the existing legal framework functionalizes the ‘agreement/concerted
practice” with ‘communication/contact” between undertakings, which is
not present in case of tacit collusion.

In order to form and sustain tacit collusion equilibria, the market struc-
ture should be as such that coordination can be attained and sustained
without the need for communication. In this respect the aim of this Paper
is to identify the structural factors that give rise to tacit collusion, from an
economic perspective and to provide the implications for anticompetitive
agreements regime

Keywords: Zacit collusion, tacit coordination, conscious parallelism, oli-
gopolistic interdependence, presumption of concerted practice
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Rakip firmalarin fiyat, arz miktar1 gibi rekabetgi parametreleri birlikte
belirlemelerine yonelik anlasmalar, rekabet hukukunda ¢ok istisnai du-
rumlar disinda per se (amag bakimindan rekabeti kisitlayicr) ihlal kabul
edilir. Firmalarin pazar davraniglarindaki koordinasyon, temelde fiyat-
larin rekabetgi seviyenin tizerinde belirlenmesi ve miktarin kisitlanmasi
suretiyle rekabetin engellenmesi, bozulmasi ve/ya kisitlanmasi sonu-
cunu dogurur. Pazardaki rekabetci dengenin bozulmasina bagl olarak
tiiketici refahi kaybinin olugmasi da haliyle kaginilmazdir.

Iktisadi agidan piyasada ortaya gikan rekabetin kisitlanmast sonucu-
nun pazar etkilesimine -gizli anlasma/danisiklik (zacit collusion)'- veya
iletisime/irtibata -acik anlagsma/danisiklik (explicit collusion) - dayali
olarak gerceklesmesi arasinda fark bulunmazken, hukuki agidan bu
ayrim 6nem arz etmekrtedir (Simonsson 2010, s.70). Nitekim rekabet
hukuku iletisime dayali bu yoniiyle acik olarak tabir edilen danigikli-
liklar1 yasaklayip yaptirima tabi tutarken, dogrudan veya dolayl: bir
iletisim/irtibat olmaksizin pazarda siirekli rakip olarak yer almaya bagli
etkilesim ile ortaya ¢ikan ve sonucunda “agik anlasma”da oldugu gibi
fiyatlarin rekabetgi seviyenin tizerinde olustugu “gizli anlasma” denge-
sine kural olarak yaptirim uygulayamamakta, dogrudan miidahalede
bulunamamaktadir®.

“Gizli anlasma” dengesi, karsilikli bagimlilik halinden, yani rakip
davranglarinin diger oyuncular tizerinde belirgin etki dogurabilme-
sinden beslenmekte, bu ise pazarin gorece az sayida firma tarafindan
yonetildigine isaret etmektedir. Bu yoniiyle “gizli anlasma” literatiir-
de biiyiik 6l¢iide oligopol pazarlar 6zelinde tartisilagelmekeedir. “Gizli
anlagma” dengesine viicut veren pazar davranglarindaki bilingli para-
lellik, firmalar arasinda koordinasyon sonucu dogurmakta ve firmala-
ra rekabet kurallarini ihlal etmeden rekabetci seviyenin tizerinde fiyat
belirleme imk4ni sunmaktadir. Firmalar kendi davranislarinin rakiple-

! Kanimizca, her ne kadar “tacit collusion” kavraminin “gizli danigiklik” kavrami ile
kargilanmasinin terminoloji bakimindan anlam kargagasini en aza indirgeyen segenck olsa
da (Bkz. Boliim 3) “gizli anlagma” kavraminin yaygin kullanim oldugu dikkate alinarak
bu ¢alismada “gizli anlasma” ve “gizli danigiklik” eg anlamli olarak kullanilmistir.

? Rekabet hukukunda rekabeti sinirlayict anlagmalar rejimi bakimindan genel kabul,
tesebbiisler arast rekabet kargiti anlagmalar ve uyumlu eylemlerin yani agik danigikliklarin
yasaklamaya tabi olmasidir.
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ri Uizerinde belirgin etki doguracaginin bilinciyle, rekabetten kaginma
yoluna gidebilmekte veya bu karsilikli bagimlilik hali gizli bir agik an-
lasmanin siirdiiriilmesinin gerekgesi de olabilmektedir. Gizli anlagma
bu gercevede 6zellikle oligopol pazarlarin zayif rekabetci isleyisinin bir
nedeni olarak giindemde kalmaya devam etmekte, “gizli anlasma”ya
iliskin tartismalarin temelini olusturmaktadir (OECD, 2012).

“Gizli anlagma” kavrami, rakipler arasindaki bir nevi isbirligine isa-
ret etse de, mevcut rekabet hukuku uygulamasi baglaminda cezaland:-
rilabilir bir “agik danisiklik” teskil etmemektedir. Zira, gizli anlasmada
rakipler arasinda iletisim yoktur ve gizli anlagsma pazarda siiregelen re-
kabet (yani dinamik etkilesim) sonucunda firmalarin kargilikli bagimli-
lik halini kesfi ve rekabetten bilingli olarak kacinmak suretiyle rekabeti
stnirlayict gizli diizene tek tarafli uyum saglanmast yoluyla ortaya ¢ikan
koordinasyon halidir. Dolayisiyla, firmalarin pazar davransglari her ne
kadar rakip davraniglarina bagimli gelismis ve sonugta koordinasyon ile
rekabetin sinirlandigt bir dengeye sebebiyet verse de, rekabet hukuku
kapsaminda “anlagma” kavramini iglevsel kilacak nitelikte dogrudan ya
da dolayl: iletisim ihtiva etmemesi, dolayisiyla esasen tek tarafli (yani
bagimsiz) olmasi nedeniyle rekabeti sinirlayici anlagmalar rejimi kap-
saminda miidahale edilebilir degildir (OECD 2012, 5.29). Kavramin
“gizli anlagma” olarak tabir edilmesindeki temel neden davranigin tek
tarafli olmakla birlikte rakip pazar davranisina bagimli gelismesi ve pi-
yasa dengesi bakimindan yarattugi sonucun (fiyatin rekabetci diizeyden
yiiksek ve miktarin diisiik olmast gibi) agik anlasmaya (hatta kartele)
benzemesidir (Ivaldi, Ivaldi, Bruno, Patrick, Paul, ve Tirole, 2003a,
s.4).

Bir pazarda “gizli anlasma” dengesinin olusabilmesi pazarin yapi-
sal olarak iletisime ihtiya¢ duyulmadan koordinasyonun saglanmasi ve
strdiiriilmesine elverisli olmasini gerekli kilmaktadir. Ancak bu elve-
riglilik bir mutlaklik icermez, elverislilik derecesine bagli olarak tam
anlagsma (tekel) dengesi ila rekabet¢i denge arasinda bir yerde gizli an-
lagma dengesinin kurulmasi miimkiindiir’. Bu dogrultuda, bir pazarda
gizli danigiklik dengesi kendiliginden olusabilecek olsa da firmalarin

% Pazar yapisinin gizli anlasma dengesinin kurulmasi ve siirdiiriilmesine miisait olmasi
mutlak suretle anlagma dengesine oynanacagini ifade etmemektedir. Nitekim dengenin
rekabet¢i noktada olusmast da miimkiindiir. Denge icin rekabetci nokea alt sinirt tam
anlagma (tekel) noktasi ise iist siniri olusturmaktadir. Dengenin bu noktalar dahil
herhangi bir yerde olusmasi miimkiindiir. (Harrington, 2005)
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birtakim kolaylastirict eylemler de dahil olmak tizere bir nevi iletisim
ile gizli danisiklik dengesini lehlerine daha da gelistirmeleri s6z konusu
olabilir ve boylelikle tekel dengesine yaklagilmasi temin edilebilir. Bu-
nun yant stra pazarin gizli danigiklik dengesine elverisli olmadig: haller-
de dahi firmalar iletisim veya kolaylastirict eylemler marifetiyle pazar:
anlasma dengesi yaratacak yap1 veya isleyise kavusturabilir. Dolayisiyla,
gizli anlasma dengesini besleyen pazar parametreleri, ayni zamanda il-
gili pazarda agik bir danisikligin kurulmas: ve siirdiiriilmesini de bes-
ler ve kolaylastirir (Bishop ve Walker, 2010, 5.165). Bu nedenledir ki
gliniimiizde yapisal yaklasimi esas alan kartel tarama (cartel screening)
programlari bu nitelikteki pazarlarin belirlenmesi ve bu pazarlarda ola-
st anlasmalarin varliginin arastirilmasi tizerine kurgulanmakeadir (Zlat-
cu ve Suciu, 2017).

Mevcut yasal cerceve bakimindan rekabet otoriteleri* nezdindeki
genel kabul, “gizli anlagmanin” rekabeti sinirlayici anlagmalar rejimi
kapsaminda yapurima tabi olmayacagi, ancak “birlikte hakim durum”
ve “koordinasyon etkileri” cercevesinde gizli anlasma dengesine sebe-
biyet verecek piyasa yapilarinin olugmasinin engellenmesini teminen
birlesme/devralma rejimi kapsaminda miidahalenin s6z konusu olabi-
lecegi seklindedir. Bu baglamda, gerek rakipler arasi rekabeti sinirlayici
anlasmalarin kurulmasi ve stirdiirtilmesi bakimindan pazarlarin potan-
siyelinin belirlenmesi, gerek bu pazarlardaki olast anlagma ve uyumlu
eylemlerin aragtirilmasi ve gerekse birlesme/devralma rejimi dahilinde
“birlikte hikim durum” ve “koordinasyon etkileri” ¢ercevesinde piya-
salarin koordinasyona agik hale gelmesinin engellenmesi ve boylelikle
mal ve hizmet piyasalarinda dengenin rekabetci seviyelerde olusmasi-
nin stirdiiriilmesini teminen “gizli anlagma”in teorik altyapisinin pazar
yapist etmenleri gercevesinde ele alinmasi ve bu dogrultuda rekabet
hukukundaki yerinin anlagilmasi kanimizca uygulama ve tartigma
alanlarinda fayda saglayacakur. Bu ¢alismada “gizli anlasma’ya sebebi-
yet veren temel pazar parametreleri iktisadi temeller iizerinden ortaya
konularak, gizli anlasmanin rekabeti sinirlayict anlasmalar rejimi yan-
simalari ele alinacaktir.

4+ ABD ve AB rekabet hukukunda bahsigecen yasal cerceve benimsenmekle birlikee,
kendine AB rekabet hukukunu mehaz alan Tirkiye bakimindan calismanin {igiincii
boliimiinde detayli olarak ele alindig; tizere AB'den farkli olarak “uyumlu eylem karinesi”
miiessesi gizli anlagmaya rekabeti sinirlayict anlagmalar rejimi dahilinde miidahale imkan:
yaratabilmekredir.
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1. GIZLi ANLASMANIN KURULMASI VE SURDURULMESI

Bir piyasada yer alan rakiplerin bilingli olarak rekabetten kaginacak se-
kilde pazar davraniglarini kurgulamalari koordinasyona neden olabilir.
Bu koordinasyon ister acik isterse gizli danigiklik neticesinde gercekles-
sin, rekabet¢i dengenin terkedilerek bir isbirligi dengesinin kurulmasi
anlamini tasir. Dolayisiyla bu dengenin kurulmasi ve stirdiiriilmesini
saglayan sartlar hem acik hem de gizli anlasma icin ortakur. Bir piya-
sada anlagma dengesinin kurulmasi ve siirdiiriilmesinin sartlari ilk kez
Stigler tarafindan ele almugtir. Stigler'e (1964) gore, anlasma/danisiklik
icin, temel olarak ti¢ sartin saglanmasi gerekmektedir: (i) anlasmanin
kosullarinin/odak noktalarinin belirlenebilmesi (common understan-
ding) (ii)anlasmanin izlenmesi/aldatmanin saptanabilmesi (monitoring
mechanisms) (iii) anlasmaya uyumun temini/cezalandirma (punishment
mechanisms). Stigler tarafindan 6ngoriilen bu sartlardan ilki anlagma-
nin kurulmasina, diger ikisi ise siirdiiriilebilmesine iligkinken bu sart-
larin saglanmasi ile bir anlagma dengesinin ortaya ¢ikmasinin bir 6n
sartt bulunmaktadir: dinamik etkilesim. Zira bu sartlar ancak ortada
kaginilabilecek siiregiden bir rekabet varsa anlamlidir. Aksi halde bah-
sigecen sartlar dayanaksiz ve elde edilemez olacaktir. Bu genel gerceve
itibariyla ¢lismanin devaminda (gizli) anlasma dengesinin kurulmasi ve
stirdiiriilmesinin sartlari ele alinmaktadir.

1.1. Gizli Anlagmanin Kurulmasinin Sartlar:
1.1.1. Dinamik Etkilegim Sart:

Gizli anlagma, iktisatcilara gore, ayni firmalarin ayni pazar(lar)da sii-
rekli rekabet halinde olmalari sebebiyle herhangi bir iletisime/irtibata
dayanmadan ortaya ¢tkan koordinasyon/isbirligi sonucunda fiyatlarin
rekabetci seviyenin iizerinde olusmasidir (Ivaldi vd, 2013a, s.4). Bahsi
gecen mekanizma, oyun kurami dahilinde kaynagini Merrill Flood ve
Melvin Dresher'in 1950°deki ¢alismalarindan alan “mahkéimlar agmazi”
(prisoner’s dilemma) oyunun, Simon Bishop ve Mike Walker tarafindan
onerilen bir versiyonu ile agiklanabilir (Bishop ve Walker, 2010, ss. 33-
35). En basit senaryo d4hilinde bahsigecen oyunun varsayimlari 6zetle
su sekildedir: ayni pazarda rekabet halinde kapasite kisiti olmayan, ho-
mojen {iriin satan, simetrik iki firma bulunmaktadir: A ve B firmalar1.
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Firmalarin her biri tirtinti i¢in yiiksek veya disiik fiyat belirleyebile-
cektir. Bu durumda pazarda denge bakimindan dért durum ortaya ¢i-
kabilecektir: (7) her iki firma da ytiksek fiyat belirleyebilir, (7) her iki
firma da dusiik fiyat belirleyebilir veya (ii7) A yiiksek fiyat belirlerken
B diisiik fiyat belirleyebilir, (72) B yiiksek fiyat belirlerken A diisiik fiyat
belirleyebilir. Bu dért durum igin firmalarin karlart farklilagir. Agagi-
daki tabloda oyunu agiklamak tizere bu dért durum halinde A ve B
firmalarinin elde edecegi varsayimsal karlar, her bir kutudaki ilk say
A’nin, ikincisi B’nin karini gdsterecek sekilde sunulmaktadir.

Sekil. 1:
B Firmasi

Yiiksek Diisiik
(Isbirligi) |(Aldatma)

Yiiksek
A (Isbirligi) 10,10 0,30
Firmas1 |Diisiik

(Aldatma) 30,0 44

Statik Oyun®:

Sekil 1°deki dengeler arasinda her iki firmanin faydasini birlikte engok-

lagtirabilecekleri nokta (10, 10) yani her ikisinin de yiiksek fiyat belir-
ledigi durumdur®. Ancak oyunun tek seferlik” olmasi yani rakiplik du-
rumunun siireklilik arz etmemesi halinde, diger bir ifadeyle firmalarin
pazarda sonlu sayida/siirede rekabette bulunmalari durumunda firma-
lar bakimindan denge, asagida agiklandig tizere her ikisinin de disiik

> Tek seferlik veya sonlu oyun olarak da tabir edilebilmektedir.

¢ Firmalarin tam isbirligi sonucunda temin edilebilecekleri maksimum toplam kar,
tekel karidir. Dolaysstyla bir piyasada firmalarca anlagma dahilinde benimsenebilecek
maksimum fiyat tekel fiyaudur.

7 Tek seferlik varsayimi oyun ¢oziimleme agamalarinin sadelestirilmesi basite indirgeme
amaci tagimaktadir. Sonlu oyunlar bakimindan geriye dogru ¢dziimleme (backward
induction) yontemi uygulanmakta, son dénem oyunu tek seferlik oyun dengesi ile
sonuglanmakta, bunun firmalar tarafindan ongdriilmesi ile denge biitiin agamalardan
geriye dogru ilk ddneme kadar her seferinde rekabetci dengeyle sonu¢lanmakreadir. Sonlu
oyunlarin igbirligi/anlasma dengesi barindirmayacagi sonucu Selten'in 1978'de ortaya
koydugu “chain-store paradox”a dayanmakradir.
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fiyat belirlemesi ile (4,4) noktasinda olusacakur. Bu denge, higbir fir-
ma, digerinin stratejisi/davranigi degismedigi stirece, kendi stratejisini
degistirerek daha iyi bir getiriye ulasamayacagindan istikrarlidir. Bu
dogrultuda da bir Nash dengesidir.

Sekil. 2:

B Firmasi

Yiiksek
(Isbirligi)

Diisiik
(Aldatma)

Yiiksek

10, 10

0,30"

A (Isbirligi)
Firmas1 |Diisiik

(Aldatma)

304, 0 44, 4°

B’nin hangi fiyat diizeyini sececegini bilmeyen —iletisimin/anlasma-
nin yoklugu varsayimi- A firmasi B’nin yiiksek ve diisiik fiyat uygula-
dig1 senaryolar altunda kendi faydasini —karini- engoklagtiran fiyat di-
zeyini segecektir. Bu dogrultuda eger B firmasi yiiksek fiyat belirleyecek
olursa A yiiksek fiyat belirlemek suretiyle 10, disiik fiyat belirlemek
suretiyle 30 kar elde edebilecek olup, A tercihini bu durumda disiik
fiyat belirlemekten yana kullanacakur. B’nin disiik fiyat belirlemesi
halinde A, B firmasi icin sekildeki disiik fiyat kolonundaki karlarini
dikkate alacaktr. Bu durumda A, yiiksek fiyat kargihginda sifir, diisik
fiyat karsiliginda dort kar elde edebilecektir. Bu halde de A tercihini
yine diisiik fiyattan yana kullanacakur. Dolayisiyla A, dengede diisiik
fiyat1 sececektir. Bu strateji A icin baskin strateji olup B’nin hangi fiyat
diizeyini segmesinden bagimsizdir. Yani A, B’'nin hangi stratejiyi be-
nimsediginden bagimsiz olarak, her haliikarda, diisiik fiyati sececektir.
B firmasi da ayn: sekilde A'nin olast fiyat seviyeleri karsiliginda kendi
karini encoklagtiran fiyat seviyesini belirleyecektir. B bakimindan da
baskin strateji “diisiik fiyat” olarak ortaya ¢ikmaktadir. Dolayisiyla fir-
malar Pareto optimum® (10,10) noktasinda degil daha kotii bir nokta-
y1 temsil eden (4,4) noktasinda dengeye gelecektir. Bahsigecen denge,
firmalarin distik fiyat belirledikleri rekabet¢i dengeyi temsil etmekte

8 Pareto optimum, taraflardan birinin durumunun digerinin durumu kétiilestirilmeden
iyilestirilemeyecegi kaynak dagilimi durumunu ifade etmek tizere kullanilmakradir.
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olup, pazar davranislarinda koordinasyonun s6z konusu olmadigy, re-
kabetin kisitlanmadigt dolayisiyla toplumsal agidan arzu edilen denge-

dir’.

Dinamik Oyun'’

Statik oyunda, disiik fiyat stratejisinin her iki firma bakimindan da
baskin karakterde olmasi, yani anlasma dengesinden sapmanin/aldat-
manin her zaman daha karli secenek olmasi rekabetci dengeyi ayni za-
manda istikrarli kilmaktadir''. O halde tiiketici refahi acisindan arzu
edilen bu rekabet¢i dengenin (disiik fiyat, diisiik fiyat) kirilip, firma-
larin kendileri bakimindan optimum olan (ytiksek fiyat, yiiksek fiyat)
noktasina gecisi ve bu noktada dengede kalmalart miimkiin midiir?
Burada dengenin degismesini tetikleyecek durum, rekabetci dengenin
firmalar bakimindan Pareto optimum olmayisidir. Firmalarin her ikisi-
nin de yiiksek fiyat stratejisini belirlemek suretiyle kendileri agisindan
daha iyi bir duruma gegisleri, yani durumlarini iyilestirmeleri miim-
kiindiir. Dolayisiyla bu soruya verilen cevaba oncelikle gecisin nasil
miimkiin olacag ile baglanilmast uygun olacakur. Firmalarin baskin
stratejileri olan rekabetgi/disiik fiyatlamadan vazgegip yiiksek fiyat
stratejisi uygulamast ancak firmalar arasinda buna yénelik bir ortak
anlayis gelisirse soz konusu olabilecektir. Rekabetin sinirlandigy bir
dengenin kurulmasini saglayacak bu ortak anlayisin, ister acik ister-
se gizli bir danigiklik dahilinde kurulmus olsun, 6n kosulu firmalar
arasinda dinamik etkilesimin (yani siiregelen rekabetin) olmasidir. Re-
kabette gelecek donemlerin varligs firmalari rasyonel bir tercih olarak
kisa dénem yerine uzun dénemde saglanacak karlilig1 gézetmeye yon-
lendirir. Ilgili pazardaki rekabette dinamik etkilesimin olmamasi veya

? Rekabetgi fiyat ve dengeden kasit, fiyatlarin mutlak suretle marjinal maliyete esit olmasi
degildir. Piyasa fiyat teorik olarak tam rekabet piyasalari ile homojen {iriin ve kapasite
kisitsiz Bertrand fiyat rekabeti modelinde maliyete esit olusmakeadir. Diger bir¢ok piyasa
yapist ve piyasada benimsenen rekabet tiirii bakimindan teori ve pratikte firmalarin bir
dlciide pazar giicii bulunacagindan denge fiyat: marjinal maliyetin iizerinde olugmakta
ve firmalar ekonomik kar elde etmektedir. Dolayistyla bir piyasada etkin rekabet fiyatlar:
maksimum firmalarin tek seferlik oyunda gelecekleri Nash dengesine yénlendirecektir.
Bu sebeple statik oyunda temin edilen Nash dengesi minimum denge fiyatina tekabiil
etmektedir.

19 Sonsuz, siirekli veya tekrarli oyun olarak da tabir edilebilmektedir.

" Her Nash dengesinde firmalarin mutlak suretle baskin stratejisini oynamast gerekmez.
Baskin strateji rakibin stratejisinden bagimsiz tercih edilen strateji iken, Nash dengesi
rakiplerinin stratejisi veri iken her bir firmanin en iyi stratejisini oynamasidir.
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yeterli diizeyde olmamasi ise haliyle firmalari rekabetin oldugu simdiki
donemde kéri engoklastiran stratejiye yonlendirir. Bu strateji yukarida
agiklanan sonlu oyun ¢oziimiindeki baskin karakeerli rekabetgi strate-
jidir. Oyunun siirekli olmast ve uzun dénemli olarak tekrarlanmasi,
firmalarin kararlarini uzun vade tizerine kurgulamasina ve rakiplerinin
davransglari dogrultusunda strateji gelistirmelerine neden olmaktadir.
Uzun vadeli bakis agist ise kisa vadede karli olan diisiik fiyat strateji-
sinin gorece getirisini azaltmakta, bu anlamda da rekabet¢i davranisi

baskilamaktadir.

Sekil. 3:
B Firmasi

Yiiksek Diisiik
(Isbirligi) |(Aldatma)

Yiiksek
A |(isbicig) [T®10 030
Firmas1 |Diisiik
(Aldatma) 30,0 4,4

Ornegin A firmast B’nin yiiksek fiyat uygulayacag varsayimi altin-
da, tek seferlik oyunda yiiksek fiyata kargilik 10, diisiik fiyata karsilik
30 kar elde edecek ve bunlari kiyaslayarak bir karara varacakken; re-
kabetin sonraki dénemlerde de tekrarlanacagi durumda her iki tarafin
da (gizli) anlasmaya riayet ettigi —igbirligi- miiddetce anlagma devam
edeceginden her donem 10 kar elde edecek, diisiik fiyat uygulamast —
aldatma-durumunda ise sadece ilk donem 30 devam eden donemlerde
ise (gizli) anlasma bozuldugundan rekabetci denge' siiregideceginden
4 kar elde edecektir. Firmalarin gelecek donemleri 6nemseyecek sabir-
da olmalar1 halinde, gelecek donemlerin varligi'® firmalart kisa dénem
yerine uzun dénem fayda maksimizasyonuna iterek her ikisinin de

2 Burada gizli anlagmadan sapma sonucu oyuncularin statik oyun Nash dengesine
dénecekleri varsayilmistr. Ancak ¢alismanin devam eden béliimlerinde agiklandigy iizere,
anlagmadan sapma sonucunda gesitli cezalandirma mekanizmalarinin devreye alinmasi da
miimkiindir.

1 Gelecek dénemlerin varligt kadar bu dénemlerde elde edilecek anlasma getirisinin de
firmalar nezdinde degerli olmasi gerekir. Literatiirde bunu kargilamak tizere, eger firmalar
yeterince sabirli ise dinamik etkilesim sonucunda statik oyunda temin edilen Nash
dengesinden —rekabetci dengeden- daha iyi bir dengenin yani bir anlasma dengesinin
gelisebileceginden bahsedilmektedir (bkz. Green Green, Marshall ve Marx, 2014).
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tercih ettigi dengeye tasiyabilecek bir gizli danigiklik mekanizmasina
viicut verebilecektir.

“Gizli anlasma” dengesine referans olmak tizere literatiirde kayna-
gini Carlton, Gertner ve Rosenfieldin ¢alismasindan (Carlton, Gertner
ve Rosenfield, 1997) alan akaryakit istasyonu farazi ornegi siklikla
kullanilmaktadir. Bu 6rnek, varsayimlar ve ¢ikarimlar temelinde su
sekilde ortaya konulabilir: Bir caddede kargsilikli olarak konumlanmig
iki akaryakit istasyonu bulunmakta, kilometrelerce mesafede baskaca
istasyon yer almamaktadir. Pazara yakin gelecekte giris beklenmemek-
tedir. Pazarda marka bagimliligi olmayip, misteriler dusiik fiyat su-
nan istasyondan aligveris yapmaktadir. Her iki istasyonun da biitiin
misterilerin talebini karsilayacak kapasitesi bulunmaktadir. Ayni fiyat
belirlemeleri halinde her biri satisin yarisini yapacaktir. Istasyonlarin
birlikte pazar giicli varken, bireysel olarak ¢ok sinirli hatta hi¢ pazar
giicti bulunmamaktadir. Bu senaryoda pazarda kari azami kilan kartel
fiyatinin 6rnegin bes TL oldugu ve bunun her iki istasyon tarafindan
da bilindigi -tam bilgi-, halihazirda ise firmalarin her birinin ti¢ TL
tizerinden satis yapugi varsayildiginda, esasen her iki firmanin da kér-
larini azami kilmak tizere fiyatin bes TL seviyesinde olmasini arzulaya-
cagi asikardir. Ancak, birinin fiyatini bes TLye ¢ikarmasi halinde digeri
ti¢ TLde kalirsa, fiyat1 artiran istasyon biitiin misterilerini fiyat diisiik
tutan istasyona kaybedeceginin de farkindadir. Dolayistyla, firmalar-
dan higbirinin aralarinda digerinin fiyat artigini takip edecegine yone-
lik acik veya gizli bir anlasma olmadan fiyat artigina girismek isteme-
yecegi de asikirdir. Bu senaryoda rekabetin tek seferlik olmasi halinde,
Sekil.1’de agiklanan oyunda oldugu tizere her iki istasyon da fiyatini
tic TL olarak belirleyecektir. Oyunun giin igerisinde ve devam eden
glinlerde her gelen miisteri i¢in tekrar tekrar oynandig, yani istasyon-
lar arasindaki rekabetin siireklilik arz ettigi durumda ise, istasyonlarin
her ikisi i¢in de daha fazla karlilik yaratacak bir anlasma dengesinin
kurulmast ihtimali ortaya ¢tkmaktadir. Ancak herhangi bir iletisime ih-
tiya¢ duyulmadan bu dengenin kurulmasi pazarin yapisi ve isleyisinin
elverisliligine baglidur.

Senaryonun devaminda sektér gelenegi veya yasal olarak fiyatla-
rin istasyon 6niindeki tabelalarda goriiniir bicimde ilan edildigi analize
eklendiginde, her bir firma kendi fiyat aruginin diger firma tarafin-
dan takip edip edilmedigini kolayca gézlemleyebileceginin ve takibin
gergeklesmemesi halinde fiyatini eski haline gekebileceginin farkinda
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olacakur. Migteriler akaryakiti depolayamayacagindan sinirli satinal-
ma yapacak, eski fiyata déniilmeden yalnizca ¢ok sinirli satis diger is-
tasyona kayacakur. Dolayisiyla, fiyat artirma girigiminin firmaya ma-
liyeti olduk¢a sinirhidir. Diger firma agisindan ise, fiyat artisini takip
etmemenin kisa dénem getirisi olduk¢a sinirliyken; uzun dénemde
maliyet, diisiik fiyat seviyesinin stirmesidir. Bu halde, ikinci firma ba-
kimindan rakibin fiyat artgini takip etmek ¢ikarina olan segenektir ve
bunun béyle oldugu fiyat artigina girisen firmaca da bilinmektedir. So-
nug, fiyatlarin istasyon tabelalarinda ilan edilmesi iletisim sayilmadig;
miiddetge', piyasa fiyatinin firmalar arasinda herhangi dogrudan ya
da dolayl: bir iletisim/irtibat olmadan bes TLye yonelmesi ve burada
dengede kalabilecek olmasidir. Bes TL ise rekabetgi seviyenin tizerinde
olup, firmalarin bir araya gelip kartel kurdugu kurguda anlasacaklari
fiyat seviyesidir. Haliyle tiiketicilerin piyasada kartel kurulsayd: gore-
cekleri zarari gdrmeleri sonucunu ortaya ¢ikmaktadir.

Bu 6rnekte, her bir istasyonun sanki aralarinda bir kartel anlagmast
varmug gibi rakibinin nasil davranacagi konusunda kendinden emin
olabilecegi goriilmektedir. Ancak burada firmanin gergeklestirecegi fi-

yat artisini rakibinin takip edecegi konusunda duydugu giiven daha

onceki bir iletisim veya anlasmadan degil pivasanin olagan yapisi ve
islevisinden kaynaklanmaktadir. Her bir firma bakimindan davranisi,

oncesinde rakibi ile arasinda herhangi bir iletisim veya rakibince verilen
bir teminat olmasina, yani aralarinda agik bir anlasma/danisiklik olma-
stna bakilmadan rasyonel ve beklenendir. Bu nedenledir ki, 6rnek var-
sayimlari altinda belirtilen firma davranist tizerinden firmalar arasinda
agtk bir anlagmanin varligina dair bir ¢ikarimda bulunmak miimkiin
olmayip, bu minvalde de rekabet hukukunun miidahale edecegi bir

!4 Rekabet hukuku uygulamasinda fiyat ilanlarinin  anlasma dengesinin  temin
edilmesinde sinyalleme niteliginde bir kolaylastiric eylem dolayisiyla iletisim kabul edilip
bu minvaldeki firma davraniglarinin uyumlu eyleme viicut verdigi ve rekabet hukuku
yapurimina tabi kilindigi davalar bulunmakrtadir. Ancak, akaryakit sekeorii 6zelinde,
migterileri bilgilendirmek esas amaciyla hayata gegirilmis ve sekt6r normu haline gelmis
fiyadlarin istasyon dniindeki tabelalarda ilan edilmesinin bu ilanin ayni zamanda rakibe
de bilgi sagladig1 gerekeesiyle iletisim kabul edilip rekabet otoriteleri veya mahkemelerce
yasaklamasinin beklenmeyecegi, dolayisiyla miidahale edilebilir bir firma davranigina
viicut vermeyecegi belirtilmelidir. Bir firma davraniginin yasaklanamayacak nitelikte
olmasi, bu davranigin ihlale dayanak tegkil etmek iizere kullanilamayacags anlamina
gelmekeedir. Dolayisiyla senaryodaki fiyat tabelalari firmalar tarafindan iletisim saglamak
tizere hayata gecirilen sinyalleme araglart degil, sektor normu halindeki siiregelen
uygulamalardir.



/' Rekabet Dergisi

firma davranisi bulunmamaktadir (Hay, 2006, ss. 888-890). Ancak bu
noktada, gercek hayatta 6rnek varsayimlarinin 6nemli 6lgiide geger-
li oldugu dolayisiyla gizli anlasma/danisiklik dengesi gelisebilecek bir
akaryakit piyasasinda dahi tesebbiislerin acik anlasmaya bagvurabilece-
gi ihtimalinin diglanmamasi gerektigi, hatta tesebbiislerin bu gerekge
ile bir a¢ik anlagsmanin gizlice stirdiirtilmesi noktasinda cesaretlerinin
artabilecegi de ifade edilmelidir'®. Nitekim, daha 6nce de agiklandi-
g1 lizere, iletisimin yoklugu koordinasyonu zayiflatan bu anlamda da
pazar yapist ve isleyisi bir gizli anlasma dengesine viicut verse de bu
dengeyi tam anlagsma —tekel- dengesinden uzaklastiran bir unsurdur.
Bunun ger¢ek hayattaki anlami “gizli anlagma/danigiklik” ile temin
edilebilecek azami anlagma fiyatinin, acik anlasma kargiligina nazaran
daha disiik seviyede olacagidir. Dolayisiyla eger rekabet hukuku uygu-
lamasi firmalari agik bir anlagmaya taraf olmaktan caydiracak etkinlik-
te ise ve firmalar bir gekilde hukuki yaptirima tabi olmayan “gizli anlas-
ma/danigiklik” dengesini temin edip siirdiirebilecek olsa da toplumsal
refah acisindan bir kazanimdan hala bahsedilebilecektir (Harrington,
2011). Rekabet hukuku uygulamasinin etkinliginin diisiik olmasi da
bu anlamda firmalar1 kendileri agisindan koordinasyonun daha giiglii
oldugu ve tam anlasma dengesine yaklasan bir noktada dengeyi temin
etmek iizere iletisime bagvurmaya tesvik edebilecektir. Unutulmamali-
dur ki, gizli anlasma dengesine miisait bir piyasa yapist her zaman bir
kartelin kurulmast ve siirdiirtilmesi bakimindan da idealdir.

1.1.2. Anlagmanin Kogullarinin/Odak Parametrelerinin
Belirlenebilmesi Sart1

Gizli anlasmanin kurulmasi, istikrarli bir anlasma dengesinin temin
edilmesini, bu ise 6ncelikle dinamik etkilesimin varligint ardindan fir-
malarin anlasma dengesinin odak parametreleri (focal points) -anlasma
fiyat;, mikrtari, pazar paylari gibi- tizerinde karsilikli kabul edilebilir
bir dengeye ulagilabilmesinin (yani hangi dengeye oynanacaginin) be-
lirlenebilmesini gerekli kilmaktadir (Europe Economics, 2001, s.23).

15 Ornegin Kanada Rekabet Ororitesi 2010 yilinda yerel akaryakit istasyonlarina yonelik
kartel sorusturmast baglatmig ve sorugturma siirecinde firmalarin fiyat ve zamanlama
agisindan koordinasyonu saglamak iizere basta telefon goriismeleri olmak iizere cesitli
iletisim araglarini kullandiklarint ortaya koymustur. htep://www.competitionbureau.
ge.caleic/site/cb-be.nsf/eng/03447 html (Erisim tarihi: 16.01.2020)
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Anlagsmanin mihraki olarak da adlandirilabilecek anlagmanin odak
noktalarinda karsilikli kabul edilebilir bir dengeye varabilme yetenegi
anlasma dengesinin kurulmasi bakimindan gerekli ikinci sartur. Fir-
malar arasinda anlagmanin odak parametrelerinin tespitine yonelik
bir iletisim olmadig: siirece belirsizlige bagli koordinasyon problem-
leri glindeme gelecektir (Fonseca ve Normann, 2012, s.1). Bahsigecen
koordinasyon problemi, dinamik etkilesim d4hilinde deneme-yanilma
yoluyla bertaraf edilebilecegi gibi bunun miimkiin olmadig: halde giz-
li anlagmanin kurulmasini da engelleyebilir. Bu da firmalari rekabetci
dengeye veya dogrudan ya da dolayl: iletisime dolayisiyla agik bir an-
lagmaya yoneltebilir.

Iktisat bilimi agisindan koordinasyon problemi, coklu anlasma den-
gesi (multiplicity of equilibria) ile yakindan ilgilidir. Bu ¢ercevede oyun
teorisi, sadece Sekil.1’teki gibi basite indirgenmis oyunlar: degil, gercek
hayata uygun olarak varsayimlarin farklilastig1 ve karmagiklastigi mo-
deller tizerinden de firma davraniglarinda koordinasyonun hangi sart-
larda ve nasil geligebilecegini calismaktadir. Bu baglamda, genel olarak
model varsayimlarinin degistirilmesi veya stratejilerin gesitlendirilmesi
suretiyle oyunda rekabetgi denge ila tam anlasma dengesi arasinda her-
hangi bir noktada gizli anlasma dengesinin temin edilebilecegi 6ngé-
rillmektedir. Diger bir ifadeyle, gizli anlagma bakimindan teorik olarak
¢oklu denge s6z konusudur (Harrington, 2005). Bu durum akaryakit
istasyonu 6rnegine ait model varsayimlart bir 6l¢iide degistirilerek te-
mel hatlartyla ortaya konulabilecektir. Ornegin modeldeki tam bilgi
varsayimi esnetilip akaryakit firmalarinin piyasadaki tekel fiyatina ilis-
kin 6ngoriilerinin farklilastigi kabul edildiginde, anlasma dengesinin
hangi fiyatta olusacagt konusunda bir belirsizlik olusacakur. Rekabetci
fiyat (ti¢ TL) tizerinde herhangi bir fiyatta firmalarin anlagsma denge-
sine gelmesi miimkiindiir. Istikrarli dengenin temin edilmesi ise her
donemde farkl: fiyatlarin denenmesi ile oyunun belirli sayida tekrar-
lanmasi sonucunda gerceklesebilecektir. Bahsigecen koordinasyon
problemi, bu senaryoda deneme-yanilma yoluyla bertaraf edilebilir
niteliktedir.

1.2. Gizli Anlagmanin Siirdiiriilmesinin Sartlar:

Iktisadi agidan anlagma dengesinin kurulmast dinamik etkilesim ve
anlasmanin odak parametrelerinde karsilikli kabul edilebilir bir den-
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genin -ortak anlayisin- gelistirilebilmesine bagli olmakla birlikte, re-
kabetin sinirlanmast sonucunun etki dogurmast kurulan bu dengenin
korunmast ve siirdiiriilmesine baglidir. Anlasma dengesinin stirdiiriil-
mesi 6niindeki temel sorun ise aldatmanin kisa donemdeki cazibesidir
(Stigler, 1964). Zira aldatma, diger rakiplerin anlagma stratejisine bagli
kalacag: varsayimi altnda firmaya isbirligine nazaran daha fazla geti-
ri sunmaktadir. Ornegin firmalarin kapasite kisitinin olmadig1, tam
bilgi ve simetri varsayimlari altnda firmalarin tekel fiyatini uygulaya-
rak, elde edilecek tekel karini aralarinda esit sekilde paylasacak sekilde
kurduklar: bir anlasmada, diger firmalarin anlasmayi siirdiirdiikleri bir
senaryoda aldatan firma anlagma fiyatunin ¢ok az altinda bir fiyat belir-
lemek suretiyle tekel kirina yaklasan bir kéri tek basina elde edecektir.

Aldatma, kisa dénemde anlagmaya bagli kalmadan daha cazip, o
anlamda da daha giiglii bir giidii olup anlasma dengesinin siirdiirii-
lebilirligi 6ntindeki temel engeldir. Bu nedenle anlasmanin siirdiirii-
lebilmesi, aldatmanin caydirilmasini saglayacak béylelikle anlagmaya
uyumu temin edecek cezalandirma mekanizmalarinin devreye alinabil-
mesine baglidir. Cezalandirma mekanizmalarinin devreye alinmasi ise
oncelikle anlagmanin izlenebilmesini yani aldatmanin belirlenebilme-
sini gerekli kilmaktadir.

1.2.1. Anlagmanin Izlenmesi: Aldatmanin Saptanabilmesi

Anlagsma dengesinin siirdiiriilebilirligi, aldatmanin caydirilmasina bag-
lidir. Aldatmanin caydirilmasi ise aldatmanin saptanacagi ve karsiligin-
da aldatanin (aldatmayi cazip olmaktan ¢ikaracak sekilde) cezalandiri-
lacagy tehdidinin anlagmaya taraf firmalar nezdindeki inandiriciligina
baglidir. Cezalandirma mekanizmalarinin devreye alinabilmesi i¢in 6n-
celikle aldatmanin saptanabilmesi gerekir (Europe Economics, 2001,
s.25). Dolayzsiyla, bir anlasma dengesinin sirdiiriilmesi anlasmanin iz-
lenebilmesini gerekli kilmakta, bu ise anlasmanin siirdiiriilmesi 6niin-
deki engelin esasen bir bilgi problemi oldugunu ortaya koymaktadir
(Stigler, 1964, s.44).

Oyun teorisi siklikla aldatmanin saptanabildigini varsayan model-
ler kullanmakta veya saptanamama durumunu 6zel olarak modelle-
mektedir. Saptanamamanin modellendigi oyunlar, aldatmanin sapta-
namamast durumunda anlagmanin nasil stirdiiriilemeyecegini ortaya
koymaktadir. Gergek hayata tagindiginda ise bu durum, anlasmanin iz-
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lenmesi noktasinda ilgili pazar parametrelerinin (fiyat, pazar pay: gibi)
dogrudan gozlenebilir olmast veya firmalarin kendi saus ve karlilikla-
rindan diger firmalarin aldatip aldatmadigini belli giivenilirlikte sap-
tayabilmeleri anlamini tagimaktadir (Europe Economics, 2001, s.25).
Bu genel cerceve dahilinde aldatmanin saptanabilmesi esasen eksik
bilgiye bagli belirsizlik diizeyi ile dogrudan baglanulidir. Belirsizligin
hi¢ olmadigt tam bilgi hali bir anlagmanin izlenmesi bakimindan en
ideal olanken, belirsizlik diizeyi arttik¢a aldatmanin tespiti imkani da-
ralmakta, paralelinde anlasmanin stirdiirtilmesi de giiglesmektedir. Be-
lirsizlige bagli olarak aldatmanin saptanamamasi durumu hem aldat-
may1 tesvik eden, hem de devaminda cezalandirma mekanizmalarinin
kapsam ve zamanlamasini dolayistyla etkinligini azaltan bir durumdur.
Gergek hayatta eksik bilgiye bagli belirsizligin kaginilmaz oldugu;
belirsizligin bir seviyeye kadar, anlagmanin siirdiiriilmesi noktasinda
cezalandirma mekanizmalarinin bu etkeni dikkate alan kurgusu ile
telafi edilebilecegi ifade edilmelidir. Bu ¢ergevede, Porter tarafindan
1880’lerde Amerikada Chicago ile Atlantik arasinda demiryolu tasi-
macilig alaninda faaliyette bulunan tegebbiislerin dahil oldugu Jjoins
Executive Committee (JEC) karteline yonelik ortaya konulan ampirik
calismaya deginilebilir. Ampirik ¢aligmada, anlasma dahilindeki firma-
larin anlagma fiyatini uygulamaya devam ederken piyasa fiyatindaki
diistisiin aldatmadan m1 yoksa talep daralmasindan mi1 kaynaklandig:-
na y6nelik yasadiklari belirsizligin, kartelin siirdiiriilmesi éniinde ya-
ratug1 engeli, piyasa fiyatinin belirli bir seviyenin altina inmesiyle gegi-
ci fiyat savaglarinin tetiklenmesi seklinde kurguladiklari cezalandirma
mekanizmasi ile agtiklarini ortaya koymugtur (Porter, 1983).

1.2.2. Anlagsmaya Uyumun Temini: Cezalandirma

Anlasma dengesinin stirdiiriilebilirligi icin bu dengenin 6ntindeki en-
gel olan aldatma gtidiisiiniin baskilanmasi ve firmalarin anlasma diizeni
dihilinde isbirligi stratejisine bagli kalmalari saglanmalidir. Bunun sag-
lanabilmesi de, aldatan tarafin temin ettigi kisa donemli fayday1'® orta-
dan kaldirabilecek nitelikte caydirict bir cezalandirma ile miimkiindiir.
Cezalandirma, anlagma diizeninden sapmaya yani aldatmaya karsilik

16 Ornegin, Sekil.3’teki oyunda aldatmanin kisa dénem getirisi rakip yiiksek fiyat
uygularken -anlasmaya bagli kalirken- diisiik fiyat uygulamak suretiyle 10 yerine 30 kar
temin etmeketir.
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diger firmalarin reaksiyonunu konu edinmektedir. Cezalandirmanin,
uygulanabilir olmasi ve uygulanmast ile de aldatan firma tizerinde kisa
vadede temin edilen aldatmaya bagli fayday: asan maliyet yaratabilmesi
gerekmektedir. Uygulanabilir olma, cezalandirmanin hem maddi hem
manevi imk4n dihilinde olmasini gerekli kilmaktadir. Yani, firmalarin
aldatma kargisinda cezalandirmay: hayata gegirecek araglart —maddi-
yant sira egilimi, istegi —manevi- bulunmalidir (Europe Economics,
2001, 5.25).

Cezalandirmanin etkili olmasi, aldatan firma tizerinde anlagmaya
uyumun —igbirliginin- getirisine kiyasen 6nemli kir kayb1 yaratilma-
sina baglidir. En basit cezalandirma tiirii anlasma dengesinin bozulup
firmalarin rekabetci diizene donmeleridir'” (Sekil 3’teki 6rnekte devam
eden dénemlerde rekabetci/diisiik fiyat stratejisine doniis ile 10 yerine
dort kar temin edilmesi). Firmalar boylelikle aralarinda hi¢birinin yiik-
sek fiyat stratejisinden ayrilmadig; siirece, anlasma dengesinin siirece-
gini, aralarindan birinin kisa dénemli kar temin etmek {izere fiyatini
diistirmesi —aldatma- halinde ise gelecekte rekabetgi diizene gegilecegi-
ni ve anlasma dengesinin daha fazla miimkiin olmayacagini 6ngorecek-
lerdir. Bu 6ngorii dogrultusunda anlasma dengesinin stirdiirtilmesini
teminen firmalar anlagmaya bagli kalmakta, aldatma caydirilmaktadir.
Bu isleyis ise anlagsma dengesinin kendi kendine devam eden bir yapiya
kavusmasini saglamakeadir. Bu nitelikteki bir “gizli anlasmanin” yoru-
mu ise oldukea basittir: firmalar anlasma dengesinin korunmasi baki-
mindan birbirlerine giivenmektedir, eger iclerinden biri anlasmadan
saparsa giiven ortadan kalkacak, biitiin firmalar kisa dénem faydalar:
dogrultusunda hareket edecektir (Ivaldi vd, 2003a, s.6).

1.3. Anlagma Giidiisiiniin Iktisadi Formiilasyonu
Bir pazarda anlagma dengesinin kurulmasi dinamik etkilesim ve anlas-

manin odak parametrelerinin belirlenebilmesine baglidir. Bu dengenin
stirdiiriilmesi ise anlagmanin izlenmesini ve anlasmaya uyumu temin

17 Anlagmay1 desteklemek iizere ¢ok daha karmasik cezalandirma mekanizmalarinin
kurgulanmast da miimkiindiir. Ornegin cezalandirma, kirlarin rekabetsi seviyenin de
altinda indigi gegici fiyat savaglari niteliginde olabilecegi gibi, dogrudan anlasmadan sapan
firmanin karini azaltacak eylemleri de konu alabilecektir. Cezalandirma mekanizmalarinin
etkinligi bakimindan kritik olan husus, cezalandirmanin firmalarin anlagmadan sapmay:
firmalar i¢in rasyonel bir strateji olmaktan ¢ikaracak nitelikte olmasidir.
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edecek cezalandirma mekanizmalarinin varligini gerekli kilmakeadir.
Gizli anlagma bakimindan iletisim bulunmamas: sebebiyle bahsigecen
kosullarin saglanmasi ilgili pazar yapisinin anlasma dengesine elveris-
liligiyle dogrudan ilintilidir. Gizli anlasma dengesine etki eden yapisal
faktorler gerek pazarin yapisina gerekse pazardaki arz ve talebe iliskin
unsurlari icermektedir. Devam eden boliimde ele alinacak olan gizli
anlasma dengesine etki ettikleri genel kabul géren bu pazar etmenleri-
nin dogurduklar: etki itibariyla gizli anlasmay1 kolaylastirdiklar: veya
zorlastirdiklari ifade edilebilir. Bu itibarla gizli anlasma dengesinin ko-
laylagmasi firmalar bakimindan anlagma yani isbirligi gtidiisiiniin giic-
lenmesi tersi ise zayiflamast anlamini tasimakeadir.

Anlagma giidiisii iktisadi olarak firmanin igbirligi stratejisinin bek-
lenen getirisini aldatma stratejisinin beklenen getirisi ile karsilagtirmasi
tizerinden formiile edilebilir. Nihayetinde rasyonel bir firma, strate-
jisini karini encoklastiracak sekilde tayin eder. Anlagmaya uyma (is-
birligi) stratejisi ile anlasmadan sapma (aldatma) stratejisinin bugiine
indirgenmis beklenen getiri degerleri tizerinden yapilacak kargilagtirma
sonucu belirler. Isbirligi stratejisinin getirisi aldatma stratejisinden bii-
yiik oldugu siirece, anlasmaya bagli kalmak optimum strateji olacak ve
anlasma dengesi korunacakur.

Daha once de ifade edildigi {izere, iktisadi sonuglart bakimindan
anlasma dengesinin gizli veya agik danigiklik sonucunda kurulmus ol-
mast arasinda bir fark bulunmamaktadir. Bu baglamda anlasma gii-
diistinii belirleyen faktorler gerek agik gerekse gizli anlagma bakimin-
dan ortakken, firmalar arasinda iletisimin olmast anlagsmaya varmayi
ve anlagmay: stirdiirmeyi kolaylastiran bir unsurdur. “A¢ik danigiklik”
bakimindan firmalar ayrica olast bir rekabet hukuku yaptirimini da bir
etken olarak degerlendireceklerdir. Bu minvalde firmalarin bir anlas-
maya varma ve siirdiirme giidiisiinii belirleyen dort temel faktorden
bahsetmek miimkiindiir (Ivaldi, Bruno, Patrick, Paul ve Tirole, 2003b,
ss. 17-21):

(i) Firma bakimindan anlasma fiyatina uymayarak fiyat kirmanin

getirisi, yani aldatmanin kisa donem getirisi nedir? (")

(i) Aldatma sonucunda rakip firmalarin da fiyatlarini diisiirmesi

halinde, yani aldatma sonucunda rekabetgi fiyatlamaya gecil-
mesi veya bir fiyat savaginin baglamasi halinde aldatan firmanin
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gelecek donemlerde elde edecegi getiri nedir? (7 ?). Bu getiri,
aldatma halinde firma {izerinde yaratlan maliyet ile dogrudan
ilgilidir. Aldatma sonrasi getiri ne kadar diisiikse, aldatmanin
maliyeti o kadar biiyiiktiir demektir. Ornegin, aldatma sonra-
sinda rekabetci kar elde edilebilir veya bir fiyat savagt basladiysa
stfir hatta negatif karlilik s6z konusu olabilir.

(iii) Aldatma kargiliginda rakip firmalarin fiyatlarini diigiirme yani
cezalandirmanin gerceklesmesi ihtimali nedir? (p). Bu ihtimal
aldatmanin belirlenmesi ve kargiliginda cezalandirma mekaniz-
masinin ¢alistirilmasini birlikte kapsamaktadir. Aldatma belir-
lenmesine ragmen diger firmalar cezalandirma mekanizmalari-
n1 ¢alistrmiyor veya caligtiramiyorsa bu ihtimal sifir olacakur.

(iv) Firma aldatma nedeniyle gelecek donemlerde kaybedecegi kéri
(7 “°) bugiin anlasmadan sapmasi sonucunda elde edecegi kara
() kiyasen ne kadar 6nemsemektedir? Bu kiyaslama firma
bakimindan gelecekteki karin bugiin i¢in ne diizeyde karla es-
deger oldugunun belirlenmesi, bu anlamda gelecekteki getiri-
lerin 1skonto faktoriiyle (6) bugiine tasinmast ile yapilacakur.
Iskonto faktorii (6) gelecekteki beklenen getiriye verilen degeri
ifade etmekte ve 6’nin 0 ile 1 araliginda deger almasi beklen-
mektedir. Zira gelecekteki bir TL karin bugiinkii degeri enf-
lasyon, risk gibi etkilerin varlig1 alunda bir TUden dustikeiir. &
degeri arttikga gelecek donemdeki bir T nin bugtinkii degeri
artmaktadir, dolayisiyla & gelecekteki getiriye atfedilen 6nemle
dogru oranulidir. Bu baglamda, uzun vadeli getiriyi geri plana
iten kisa donem kar odakl: firmalar bakimindan iskonto dege-
rinin daha diisiik olmasi beklenir.

Bu dort faktor temelinde bir firmanin gizli anlagmay: siirdiirme
giidiisii iktisadi olarak formiile edilebilir. Nihayetinde, rasyonel firma
davraniginin geregi olarak anlasmaya bagli kalinmasi veya anlagmadan
sapma arasindaki tercih, uzun dénem kart maksimize eden secenek-
ten yana olacakur. Aldatmanin maliyeti uzun dénemde elde edilecek
anlagma kari iken aldatmanin getirisi kisa donemde aldatma ile temin
edilen kardir (Petit, 2003, s5.6). Bu ¢ergevede; temel varsayimlar (iki
firma, simetri, homojen {iriin, kapasite kisitinin olmamasi) alunda yu-
karidaki faktdrler tizerinden isbirligi ve aldatma stratejilerine ait getiri
tablosu asagida sunulmaktadir.
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Sekil.4
B Firmasi

Isbirligi | Aldatma

Isbirligi | mm® | 0m"

A Firmasi
Aldatma w20 mfm?

Isbirligi ve aldatma stratejilerinin uzun dénem getirileri bu degis-
kenler tizerinden,

Isbirligi stratejisinin bugiine indirgenmis getirisi:

T 48 ©O+6 2 o+ (1)

Aldatma stratejisinin bugiine indirgenmis getirisi:

mP+pdmP+pS? wh+- (2)
olarak formiile edilebilir. (1)>(2) oldugu miiddetce isbirligi, yani anlas-
ma, firmanin getirisini maksimize eden strateji olup, firma tarafindan
benimsenecektir. Gizli anlasma dengesi, bu sart biitiin firmalar baki-
mindan saglandigs siirece siirdiiriilecektir. Bu esitsizligin ¢6ziimlenme-
siile &, kritik 1skonto degerinin bulunmasi asagida gosterilmekeedir.

i§birliginin Getirisi > Aldatmanin Getirisi

1€ + 6w + 5210 + . > P + (pSnf + (1 — p)énP) + (p82nf + (1 — p)&2mP) .18

P
Co, t S oD sn_
o T +p1_5
s T[D _T[Co 5
> —
p(nP —mP)

Kritik 1skonto degeri, &', anlasma dengesi bakimindan saglanmas:
gereken asgari gelecek degerleme degeri olup, anlasma dengesinin sag-
lanmasi icin firmalarin & degerinin 6 den biiyiik olmast gerekmekte-
dir. Bu baglamda 6 degeri esasen firmalarin kir maksimizasyonlarinda
gelecek doneme verdigi agirhigr gostermektedir (Europe Economics,
2001, s.43). Bu baglamda 6 degeri iktisatcilar tarafindan sabir para-
metresi olarak da ele alinmaktadir. Firmalarin sabirli olmalari anlasma
dengesini beslemektedir. $6yle ki; firmalar aldatma sonrasinda elde

18 1+5+52+63+~-~=K>>1+5(1+6+62+63+..)=K>>1+5K=K>>K=$)
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edecekleri kisa donem kari gelecekte anlagmanin saglayacag getiriyi
dikkate alarak ne kadar geri plana birakirlarsa, bu anlamda uzun dé-
nem getiriyi daha fazla 6nemseyip, bu getiriye ulasmak i¢in ne kadar
biyiik sabir gosterirlerse o 6l¢iide anlasma dengesinde bulusulmasi ih-
timali artmaktadir.

7TD _n.Co

5> =68 (3)

p(mP—mP) —

(3)’teki sartta yer alan degiskenler iizerinden hesaplanacak & * degeri
temelinde gizli anlagsma dengesi bakimindan, diger sartlar degismez-
ken (ceteris paribus) prensibi altnda, asagidaki ¢ikarimlarda bulunmak
miimkiindar®.

(i) Aldatma ile saglanan bireysel kisa dénem getirisi () ne ka-

dar diistik olursa anlasmanin siirdiiriilmesi o kadar kolay olur.
7 P’ nin diger degiskenler ayni iken azalmasi, § “degerinin dii-
stk olmasina neden olacakur. Bu durum ise 6 degeri daha
disiik, yani gelecegi daha az degerleyen, daha az sabirl fir-
malar bakimindan da gizli anlasma dengesinin miimkiin hale
gelmesi anlamini tasimakeadir.

(i) Aldatma sonrasinda cezalandirmanin gerceklesmesi ihtimali
(p) ne kadar yiiksek olursa, anlasmanin stirdiiriilmesi o kadar
kolay olur. p ’nin yiiksek olmasi cezalandirmanin etkinligini
artiran, dolayisiyla aldatmay: caydiran bir unsurdur. p’nin yiik-
sek olmasi, ceteris paribus, 8" degerini azaltmaktadir.

(iii) Anlagsmanin getirisi (m“°) ne kadar yiiksekse, anlasmanin siir-
diirtilmesi o kadar kolay olur. m’nin yiiksek olmasi firmalarin
gizli anlagmay: siirdiirme gtidiilerini beslemekte, aldatmanin
maliyeti de bu getiri dl¢lisiinde artmakeadir. ° ’nin yiiksek
olmast, ceteris paribus, 8" degerini azaltmaktadir.

(iv) Aldatma sonrasinda cezalandirma ne kadar siddetli ise, yani ce-
zalandirma donemi getirisi (7°) ne kadar dusiikse gizli anlas-
manin siirdiiriilmesi o kadar kolay olur. 7" ’nin disiik olmasi,
ceteris paribus, & degerini azaltmakrtadir.

¥ Ivaldi vd (2003Db, ss.18-20).
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(v) Son olarak, firmalarin gelecegi degerlemeleri & ne denli yiik-
sekse gizli anlasma dengesinin siirdiiriilmesi de o denli kolay
olacakur. Zira, gizli anlasmanin siirdiiriilmesi bakimindan bu
degerleme, yani & degeri, ne kadar yiiksek olursa firmalar ba-
kimindan gelecekeeki getiriler o kadar degerli olacakur. & de-
gerinin yiiksek olmasi aynt zamanda daha yiiksek &" degerle-
rinde gizli anlagsma dengesinin siirdiiriilebilir olmast anlamini

tastmaktadir.

2. GIZLI ANLASMA DENGESINE ETKi EDEN
PAZAR PARAMETRELERI

Gizli anlagma dengesinin kurulmasi ve siirdiiriilmesine yonelik sartla-
rin kolaylikla saglanabildigi pazarlar yapisal olarak anlagma dengesine
elverigli pazarlar olarak adlandirilmakta, bu kapsamda da bu elverislili-
ge zemin olusturan pazar parametreleri {izerinden bir pazarin ne 6l¢ii-
de anlasma dengesine elverisli oldugu ¢alisilabilmektedir. Pazara iliskin
yapisal bir ozelligin gizli anlasma dengesine yol agmast, ilgili 6zelligin
isbirligi stratejisini aldatma stratejisinden daha cazip hale getirmesi an-
lamin: tasimaktadir. Bu gergevede de ilgili pazar parametresi yukarida
yer verilen, strateji getirilerinin tizerinden formiile edildigi d6rt temel
faktorden biri veya birkagina etki etmekte ve buna bagli olarak isbirligi
stratejisi, aldatma stratejisine nazaran gii¢ kazanmak suretiyle firmalar
bakimindan optimal strateji olmaktadir.

Gizli anlasma dengesine etki eden pazar parametreleri ve bu pa-
rametrelerin degisim yoniine bagli olarak anlasma dengesi tizerinde
yaratmalar1 dngoriilen ceteris paribus etki, yine firmalarin isbirligi ve
aldatma strateji getirileri tizerinden, ilgili etmenin kritik 1skonto dege-
rini nasil etkiledigi ile agiklanabilmektedir. Bu etmenleri ve etkilerini
gostermek tizere, yukarida yer verilen genel modelin, ilgili etmenleri
dahil etmek tizere revize edilmesi gerekir. Bu dogrultuda, modelin var-
sayimlari firmalarin ayni birim maliyete sahip oldugu ve pazardaki
rekabetin fiyat tizerine kuruldugu baz modele genisletilmis olarak asa-

gida sunulmakeadir.
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2 Firmalarin fiyat temelinde rekabet etmeleri Bertrand modeli cercevesinde ele alinmaketa,
bu model kapsaminda firmalarin karsilikls fiyat kirmalari sonucunda denge, firmalarin
ayni birim maliyete sahip olmalart halinde fiyatin maliyete esitlendigi, firmalarin normal
ckonomik kar (toplam hasilat=toplam agik/6rtiilii maliyet) elde ettikleri noktada
olusmaktadir.
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2! Bu denklik strateji getirilerinin kargilastirilmasi yerine, aldatmanin kisa dénem net
getirisi ile uzun dénem maliyeti arasinda kargilagtirma yapmak suretiyle de gésterilebilir.
Anlagma dengesi, aldatmanin uzun dénem maliyeti {6(%—0) +62(%— 0) + -} kisa dénem
net getirisinden (% -2 yiiksek oldugu, yani firma bakimindan aldatma karli olmadigi,
dolaystyla anlagma stratejisi iistiin oldugu siirece siirdiiriilecektir.
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2.1.1. Rakip Sayist

Gizli anlagma tanimu itibariyla, ayni pazar(lar)da siiregelen bir reka-
bet igerinde bulunan firmalarin stratejik kararlarinin pazardaki diger
rakipler tizerinde anlamli bir etki dogurdugunu fark etmeleri, yani
aralarindaki kargilikli bagimlilig1 kesfetmeleri tizerine kendi davranis-
larini rakiplerinin davraniglarini dikkate alarak belirlemeleri suretiyle
iletisime dayali olmayan bir koordinasyon sonucunun dogmasini konu
almaktadir (OECD, 2015, s.3). Bu itibarla, bir firmanin pazardaki
davraniginin diger rakipleri tizerinde hissedilebilir etki yaratabilmesi
icin pazardaki oyuncu sayisinin gérece az olmasi gerektigi asikardur.
Bu nedenle, bahsigecen “kargilikli bagimlilik” literatiirde “oligopolistik
bagimlilik” olarak adlandirilmakta, ancak az sayida firmanin oldugu
pazarlarda herhangi bir iletisime gerek olmaksizin pazar davraniglari-
nin tiiketici refahi ve iktisadi etkinlik hilafina koordine edilebilecegi
genel kabul gérmekte (OECD, 2015, s.3), hatta oligopol pazar yapisi
gizli anlasmanin kurucu sartlart arasinda da sayilabilmektedir (Europe
Economics, 2001, s.21).

Rakip sayisinin gizli anlasma dengesi bakimindan sahip oldugu
onemin bir diger nedeni, koordinasyonun herhangi bir irtibat/iletisim
s6z konusu olmadan saglanabilmesi ihtimalinin rakip sayisi arugt ile
birlikte hizla azalacak olmasidir. Zira gizli anlasma bakimindan an-
lagma parametrelerinde ortak bir anlayisa varilmasinda ve anlagsmanin
cercevesinin belirlenmesinde firmalarin dayanag yalnizca rakiplerinin
gecmis ve cari davraniglarindan hareketle vardiklari ¢ikarim ve 6ngo-
rillerdir. Bu anlamda da agik bir anlagmadaki iletisimin ¢ok sayida-
ki firmay1 koordine etme ve koordinasyonu siirdiirmede saglayacag:
kolaylik gizli anlasma bakimindan s6z konusu olmamaktadir. Diger
taraftan, teknolojik gelismelerin daha fazla verinin toplanmas, islen-
mesi ve kullanilmasina imkin vermesine ve elektronik ticaretin pek
cok tiriin ve hizmette yayginlasmasina bagli olarak firmalarin internet
tizerinden rakiplerinin fiyatlarini izleyebilmesi bir¢ok pazarda seffaflig
artiran bir olgu olarak son donemde belirginlik kazanmaktadir. S6z
konusu seffaflik pazardaki belirsizligi azaltan bu anlamda koordinas-
yonu kolaylastiran bir unsurdur. Dolayisiyla, rakip sayisinin anlagma
dengesinin korunmas ve siirdiiriilmesi bakimindan arz ettigi nem de
bu gelismeler ile birlikte gorece azalmaktadir.
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Rakip sayist artigi, anlasmada karsilikli kabul edilebilir bir anlayi-
sa ulasmay1 zorlastirmanin yani sira firmalarin anlagmay: siirdiirme
gudiilerini azaltmak suretiyle de anlasma dengesinin siirdiiriilmesi-
ni zorlasurmaktadir. Bu kapsamda baglanuli iki etkiden bahsetmek
miimkiindiir. {lki, anlagma karinin daha fazla oyuncu arasinda béliisii-
lecek olmasi dolayisiyla firma bazinda anlasmanin beklenen getirisinin
azalmasidir. Tkincisi, bu beklenen getiri dolayisiyla firma anlasmadan
sapma durumunda pazarin tamamini* ele gecireceginden aldatma ile
temin edecegi getirinin gérece olarak yiikselmesi, daha fazla oyuncu-
dan pazar pay1 ¢alinmasidir. Bu etkiler temelinde rakip sayist artst,
anlasmanin stirdiiriilmesinin uzun donem faydasini azaltmakta, an-

lasmadan sapmanin kisa donem faydasini artirmak suretiyle anlagsma
dengesini zorlastirmaktadir. Bu ¢ercevede, diger degiskenler sabitken,
rakip sayisi arttik¢a firmalarin anlasmadan sapma giidiileri giiglenecek,
anlasmaya bagli kalma giidiileri azalacakur.

2 Baz model varsayimi olarak firmalarin tek baslarina toplam talebi karsilayacak kapasitesi
oldugundan hareketle, pazarin tamaminin ele gegirilmesi ifade edilmistir. Diger halde, bir
firmanin aldatma ile ancak kapasitesi talebin tamamini kargilayacak diizeyde ise pazarin
tamamint ele gegirebilecegi 6ne siiriilecektir. Rakip sayisinin artigt ile anlagmanin getirisi
olarak pastadan alinacak pay azalirken, aldatma ile daha fazla rakipten pay calinacagindan
goreceli olarak aldatma daha karli hale gelecekeir.
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2.1.2. Giris Engelleri

Giris engellerinin diisitk oldugu pazarlarda, rekabet tstii fiyatlandirma
(supra-competitive pricing) pazara girisi tetikleyecek onemli bir unsur-
dur. Zira rekabetci fiyatin tizerindeki fiyatlar pazarda ekonomik karin
varligina isaret etmektedir. Firmalarin pazara giris kararlarinda ise pa-
zarda karin varligi 6nemli rol oynamakta, giris uzun donemli olabile-
cegi gibi cikis engelinin olmadig durumlarda kar1 stiptirme amagli kisa
dénemli veya vur-kag seklinde de olabilir.

Anlagmanin siirdiirtilebilirligi bakimindan ise giris engellerinin dii-
stik olmasi, firmalarin anlasma dengesinde rekabet iistii fiyatlama yap-
mak suretiyle temin etmeyi umduklari anlasma getirisini diisiirecek bir
unsur olup, bu durum anlagmanin siirdiiriilebilirligini azaltacakur. Gi-
ris engellerinin disiikliigii ayni zamanda cezalandirmanin etkinliginin
ve kapsaminin azalmasina da yol agacakur. Sayet giris gerceklesecekse,
bugiin anlagmadan sapmanin gelecekte tetikleyecegi kar kaybi goreli
olarak azalacakur. Dolayisiyla giris potansiyeli, anlasmadan sapmanin,
kisa donem getirisini etkilemezken uzun dénemde aldatan firma nez-
dinde yaratacagi maliyeti (kar kaybini) azaltarak anlasmanin siirdiiriil-
mesini zorlagtiracaktir. Bu nedenle, firmalarin gelecege iliskin pazara
giris olacagina yonelik beklentisi arttik¢a anlasmadan sapma motivas-
yonlari da artmaktadir. Girig engellerinin disiikligii, bu baglamda pa-

zara giris beklentisini artirmak dolayisiyla anlasmadan beklenen uzun
donem getiriyi azaltmak suretiyle anlasma dengesi tizerinde rekabetci
baski yaratan bir unsurdur.
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2.1.3. Etkilesim Siklig:

Pazarda rakiplerin ne siklikea kargi karsiya geldigi, yani rekabetin ne
stklikta gerceklestigi gizli anlasma bakimindan 6nemlidir. Etkilesimin
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stkliginin artmast gizli anlagmay1 kolaylagtirir. Zira, gizli anlasma ta-
nimyt itibariyla ayni firmalarin ayni pazarlarda siiregelen rekabet yani
dinamik etkilesimi sonucunda ortaya ¢ikan koordinasyon halidir. Fir-
malarin gelecekte kargt karsiya gelecekleri, yeniden rekabet edecekleri
ongoriisinde bulunmamalart halinde anlagsma dengesinin kurulmasi
ve stirdiiriilmesi miimkiin degildir. Dolayisiyla bu etmen esasen gizli
anlasmanin kurulmasi sart1 olan “dinamik etkilesim” ile dogrudan il-
gilidir.

Rakipler arasindaki etkilesimin sikligi, anlagmanin siirdiirtilmesi
giidiisii bakimindan cezalandirma olanaklarini genisleten, anlasmadan
sapma halinde diger firmalarin hizla tepki gelistirmesine olanak sag-
layan bir parametredir. Bu baglamda firmalarin nadir olarak rekabe-
te girismeleri, cezalandirmanin bir sonraki rekabet doneminde hayata
gecirilebilecek olmast nedeniyle caydiriciligini azaltan bir unsurdur.
Rekabetin talebin toplu olarak kargilanmasina bagli olarak genis ara-
liklarda gerceklesmesi halinde ise anlasmadan sapmanin getirisi top-
lulastirilan dénemler ol¢iistinde artacaktir. Bu cercevede etkilesimin
stk araliklarla giindeme gelmesi, 7k olarak, cezalandirmanin etkinligini
arturir. Bu da aslinda anlasmadan sapmanin uzun dénemdeki maliyeti-
ni artirarak firmalarin anlagmaya sadakatini arurir. Etkilesim sikliginin
artmasl, ikinci olarak, aldatmanin kisa dénem getirisini azaltmaktadr.
Bu da 6ziinde anlagmadan sapma stratejisinin getirisini azaltarak gizli
anlasmay1 daha siirdiiriilebilir kilmaktadir. $6yle ki; anlasmadan sap-
ma stratejisinin getirisinin azalmasi goreli olarak isbirligi stratejisinin
getirisini yiikseltmekte, dolayisiyla gizli anlasma dengesinin stirdiiriil-
mesini kolaylastirmaktadir. Tersi durum, yani etkilesim sikliginin azal-

mast ise anlasmadan sapmay1 gerek kisa gerekse uzun dénem igin cazip

kilmaktadir.
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2.1.4. Piyasa Seffaflig1

Piyasa seffafliginin gizli anlasma dengesinin siirdiiriilmesindeki dog-
rudan etkisi, aldatmanin diger oyuncular tarafindan belirlenmesinde
sagladig1 kolayliktir (Kahraman, 2008, ss.136-137). Seffafliktan kasit
diger firmalarin fiyatlarinin/satiglarinin/pazar paylarinin dogrudan di-
ger firmalarca gozlemlenmesi degil firmalarin bunlar1 pazardaki hazir
bilgiden temin edebilmeleridir (Ivaldi, 2003a, 5.25). Diger bir ifadeyle,
firmalar pazardaki hazir verilerden rakiplerinin fiyatlarini/satglarini/
pazar paylarini ¢ikarabiliyorlarsa geffaflik mevcut demektir. Bu nok-
tada ulagilabilen bilgilerin niteligi kadar bunlara ulasmada harcanan
zamanin da seffafligin derecesini etkiledigi belirtilmelidir.

Seffaflik, aldatmanin belirlenmesini kolaylagtirmak suretiyle ceza-
landirma mekanizmalarinin devreye alinmasina olanak saglar. Bu du-
rum cezalandirmanin gerceklesmesi ihtimalini giiclendirmek suretiyle
anlasmadan sapmanin maliyetini aldatan firma nezdinde artirmakta-
dir. Bu 6ngorii firmalarin anlagmadan sapmasini caydirmak suretiyle
gizli anlasma dengesinin stirdiiriilmesini kolaylastirmaktadir.

Piyasa seffafliginin bulunmamasy; rakiplerin fiyat, satg gibi pazar
parametrelerinin izlenememesi hali anlagma ihtimalini tamamen orta-
dan kaldirmasa da, gerek anlagmanin stirdiirtilmesini gerekse kapsami-
nt sinirlandiran bir etmendir (Stigler, 1964). Rakiplerinin fiyatlarini/
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satiglarini gézlemleyemeyen firma anlagma siirecinde kendi pazar payi-
nin diigmesinin diger firmanin aldatmasinin mi yoksa talebin ilgili d6-
nemde daralmis olmasindan m1 kaynaklandig konusunda belirsizlikle
ylizlesecek, bu belirsizlik hali cezalandirma olanaklarini hiz ve kapsam
bakimindan daraltacakur. Bu 6l¢iide de gizli anlagma dengesinin siir-
diirtilmesi zorlasacaktir.
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Yukarida agiklanan model g¢ikarimlarinin tam bilginin olmadig,
dolayisiyla pazarda belirsizlik yaratan diger etmenlere de genisletilmesi
miimkiindiir. Eksik bilgi durumu gizli anlagsma dengesinin kurulmasi
ve stirdiirtilmesi imkanini daraltmakeadir. Gergek hayata uyarlandigin-
da, piyasa seffafliginin pek ¢cok durumda tam olmadigindan hareketle,
fiyat savaslarinin (agik veya gizli) anlagmanin stirdiiriilebilirligi baki-
mindan vazgecilmez unsur oldugu ortaya ¢tkmaktadir. Zira belirsizlik
altinda anlasmanin takibi konusunda hatalar kaginilmaz olup, anlas-
manin siirdiiriilmesi bakimindan fiyat savaglari periyodik olarak giin-
deme gelecektir (Europe Economics, 2001, 5.18) Buna iliskin politika
cikarimy, bir piyasada gdzlemlenen fiyat savaglart dénemlerinin saglikls
rekabetin isareti olarak gériilmemesi ve anlagma ihtimalinin geri plana
atulmamasi geregidir (Green ve Porter, 1984, ss. 94-95). Nitekim Porzer
(1983), JEC karteline ait veriler tizerinden tam bilginin olmadig du-
rumda —firmalar piyasa fiyatini ve kendi satglarini gozlemleyebilmekee,
piyasa fiyatinin anlagma fiyatinin altinda olusmasinin talep daralma-
sinda mi1 yoksa aldatmadan mi kaynakladigini tespit edememektedir-
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anlasmanin siirdiiriilmesini teminen cezalandirma mekanizmasinin
piyasa fiyatinin belirli bir referans degerin altina inmesi halinde gegici
fiyat savaslarinin tetiklenmesi seklinde kurgulandigini ampirik olarak
ortaya koymustur.

2.1.5. Biiyiiyen Pazar

Yukarida da bahsedildigi tizere, gizli anlasma dengesinin siirdiiriile-
bilirligini belirleyen temel unsur firmalarin anlasma dengesi halinde
uzun donemde elde edecekleri getiriyi, aldatma neticesinde kisa dé-
nemde elde edecekleri getiriye tercih etmeleridir. Bu ¢ercevede, ayni
sayida oyuncunun bulundugu® biiyiiyen pazarlar, gelecek donemlerde
karliligin artacak ve bu nedenle paylasilacak pastanin biiyiiyecek olma-
st nedeniyle isbirligi stratejisinin goreli degerinin daha yiiksek oldugu
pazarlardir. Bu pazarlarda anlagmanin stirdiiriilebilirligi, daralan, bu
anlamda gelecekteki anlagma getirisi azalmakta olan pazarlardan daha
kolaydir. Daha ugta bir 6rnekle aciklanacak olursa, gelecegi olmayan
bir pazar i¢in firmalarin gizli anlagma diizenine uymalarini temin ede-
cek bir neden de bulunmamaktadir.

» Pazarin biiytimesi ile pazara yeni oyuncu girisi olmasi halinde, ulagilan sonug tamamen
degisebilecekrir. Zira, calismanin “giris engelleri” boliimiinde yeni girisin etkisinin
anlagma dengesinin zorlasmast oldugu ortaya konulmugstur. Calismada, parametrelerin
etkisi ceteris paribus varsayimi altinda ele alinmakradir.
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2.1.6. Talep Dalgalanmalar:

Talep dalgalanmalarinin oldugu piyasalarda, yiiksek talep —ekonomik
canlilik- donemlerinde, anlagma dengesinin siirdiiriilmesi zorlagmakta-
dir. Zira bu dénemlerde aldatmanin, ortalama talep ayni kalacagindan
uzun donem maliyeti degismezken kisa dénem getirisi artmaktadir. Bu
anlamda ekonomik canlilik ddnemi, firmanin tek seferlik toplu siparis
ile karst karstya kalmasi gibi bir etki yaratacak, bu siparisi karsilama
istegi aldatma motivasyonunu artiracakuir.
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2 Aldatmanin kisa dénem net getirisi: aldatmanin kisa dénem getirisi (7™)- isbirliginin
i .. oaM_ M
kisa donem getirisi (T )=2
2 72
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2.1.7. Yenilikgi Pazar Yapist

Yenilik¢i pazarlarda anlagma dengesinin stirdiiriilmesindeki temel zor-
luk, inovasyonun firmaya 6nemli rekabetci avantaj saglayacak olmast,
bunun anlagmanin stirdiiriilmesi ile temin edilmesi beklenen gelecek-
teki getirinin gorece 6nemini ve gelecekteki cezalandirmanin imkén ve
kapsamini daraltarak aldatmanin firma nezdinde yaratacagi maliyeti
diisiirmesidir.




Gizli Anlagma: iktisadi Temelleri ve Rekabeti Kmtlayla...\

2.1.8. Asimetri (Maliyet, Iskonto degeri)

Anlagma dengesi bakimindan firmalarin anlagma parametrelerinde or-
tak bir kavrama ve anlayisa varmasi, bu anlamda anlagmanin gerge-
vesinin belirlenmesi gerekmektedir. A¢ik anlasmalar 6zelinde bunun
gerceklestirilmesi, firmalar yapisal veya davranigsal agidan farklilagsa
da gorece kolaydir. Nitekim firmalar iletisime dayali olarak anlagmayi
kurgular. Ancak gizli anlasmanin kurulmas: ve stirdiiriilmesi 6zellikle
firmalar arasinda asimetri s6z konusu oldugunda daha da zorlasmakta-
dir. Zira esitler arasinda gerek daha az belirsizlik gerekse daha az birey-
sel farklilik s6z konusu olacagindan anlasma dengesinin kurulmasi ve
stirdiiriilmesi daha kolay olacakir.

Firmalarin maliyet bakimindan farklilastigi durumda, anlagma fiya-
tinda belirsizlik olusabilecek, etkin firma diger firmalarin stirdiirmeyi
istedikleri fiyattan daha diisiik fiyatta anlagmanin stirdiirtilmesini iste-
yebilecektir. Zira etkin firma icin kar daha diisiik bir fiyat seviyesinde
maksimum kilinmaktadir. Maliyetin farklilagmasi, anlasma paramet-
relerinin belirlenmesi ve bu parametrelerde koordinasyonun saglan-
masint zorlastrir. Bunun yani sira, etkin firma bakimindan aldatma,
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kar marj1 daha yiiksek oldugundan diger firmalara nazaran daha fazla
getiri saglayan bir strateji olacakur. Ayrica, etkin olmayan firmalarin
etkin firmay1 cezalandirma imkan ve kapsami da dar olacaktir. Orne-
gin etkin firmanin aldatmasi sonrasi, bir fiyat savaginda etkin olmayan
firmalarin etkin rakipleri tizerinde 6nemli maliyet yaratmasi ihtima-
li azalmaktadir. Etkin firma bakimindan aldatmanin maliyeti diisik
olacagindan, anlagmanin siirdiiriilmesini teminen etkin firmaya daha
yiiksek pazar pay1 yani anlagma getirisinden daha biiyiik pay verilmesi
gibi bir yontem benimsenebilecektir. Dolayisiyla asimetri anlagmanin
kurulabilmesini teminen anlasmanin odak parametrelerinin belirlen-
mesinde dikkate alinmasi gereken bir unsurdur.

Iskonto degeri, daha dnce de ifade edildigi tizere, firmalarin gelecege
verdikleri degeri ifade etmekte, daha yiiksek 1skonto degeri gelecekteki
getirinin firma nazarinda daha degerli oldugu anlamini tagimakeadir.
Bu baglamda, finansal zorluk icerisindeki firmalarin 1skonto degerle-
rinin diisiik olmasi, bir an énce getiriye ulagsmak arzusunda olmalari
beklenmektedir. Bu 6l¢iide de bu firmalarin aldatma ile saglanacak kisa
donemli getiriyi elde etmek tizere aldatma motivasyonu artmaktadir.
Havayollar1 gibi oligopol pazarlarda fiyat savaglarinin tetiklenmesinde
firmalarin bireysel finansal zorlukla kargilagmasinin bu nedenle 6nemli
rol oynadigi kabul edilmektedir (Busse, 2002, 5.299).

Yukaridaki agiklamalardan hareketle, pazarda maverik firmalarin
varliginin gizli anlasma dengesinin siirdiiriilebilirligi tizerindeki etki-
si de agiklanabilecektir. Maverik firma yapisal veya davranigsal olarak
pazardaki yerlesik diger firmalardan farkli, bu anlamda esitler arasin-
da yer alamayan, dolayisiyla gizli anlasma diizenine riayet etmesi zor
olan firma olarak kabul edilmektedir. Pazarda maverik firmanin varligs,
oyun diizeninde asimetri yaratan, anlasmanin kurulmasini ve siirdii-
ritlmesini zorlagtiran bir unsur olarak belirginlik kazanmaktadir.

Asimetri anlagma dengesini zorlagtirzr (Ivaldi vd., 2003a, ss.37-40).

Iki firmali baz model A firmasinin etkin bu anlamda daha diisiik
maliyete sahip oldugu (c,<c,), talebin sabit (D) oldugu, firmalarin
pazari esit paylastigt varsayimlari ile genisletildiginde, firmalarin isbir-
ligi ve aldatma stratejisi getirileri dogrultusunda kritik iskonto degerle-
ri agagidaki gibi olacakur.
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2.1.9. Coklu Pazar Etkilegimi

Anlagma dengesinin esitler arasinda daha kolay saglanacag seklindeki
genel kabul, firmalarin birden fazla pazarda rekabet halinde olmala-
rina da genisletilebilecektir. Zira ¢oklu etkilesim bireysel pazarlardaki
asimetrileri yumusatmakta, firmalar bakimindan isbirligi dengesinin
stirdiiriilmesi de bu 6l¢iide kolaylagmaktadir. Hatta bu baglamda ¢oklu
pazar etkilesimi yapisal olarak gizli anlasmanin stirdiiriilmesine uygun
olmayan pazarlarda da anlasma dengesinin saglanmasi ve stirdiiriilme-
sini miimkiin kilabilecektir.

Diger taraftan birden fazla pazarda rakiplik hali ayni zamanda fiili
olarak etkilesim sikligini artiran bir unsurdur. Etkilesim sikligi daha
once belirtildigi tizere, aldatmanin hizla belirlenip tepki gelistirilmesi-
ne olanak saglamakta, bu anlamda cezalandirma mekanizmasini etkin
kilan bir unsurdur. Nitekim ¢oklu pazar etkilesiminde cezalandirma
yalnizca aldatmanin gerceklestigi pazarda kalmayip diger pazarlara da
aktarilabilecek, bu anlamda cezalandirma imkan ve kapsami genisleye-

cektir.
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2.1.10. Mevcut Etmenlerin Genigletilebilecegi Unsurlar

Bu ana kadar degerlendirilen etmenler pazara iliskin diger birtakim un-
surlara da genisletilebilecektir. Bu baglamda 6rnegin tirtin farklilasma-
s1, yani anlasmaya konu iiriiniin heterojen olmast, firmalarin asimetrik
olmast tizerinden yorumlanabilir. Bunun anlami tirtin farklilagmasinin
esasen asimetriye yol acacagi, haliyle asimetride oldugu gibi anlagma
dengesinin kurulmasi ve siirdiiriilmesini zorlastiracagidir®.

Alict giictiniin varligy ise etkilesim sikligiyla 6zdeslestirebilecek bir
etmendir. Giiglii alicilar alimlarini toplulastirmak suretiyle anlasmayi
caydirabilirler. Bunun yani sira giiglii alicinin varligs halinde tekel fi-
yatlamasi imkani da daralarak, anlagmanin getirisini azaltacakuir.

Bir diger etmen olan talep esnekligi ise temelde tiiketicilerin fiya-
ta duyarliligint tegkil etmekte, fiyat duyarliliginin yiiksek olmasi talep
esnekliginin de yiiksek olacagy, fiyat degisimlerine tiiketicilerin gorece
daha fazla tepki verecegi anlamini tagimaktadir. Talep esnekligi anlas-
manin siirdiiriilmesi noktasinda denklemin her iki tarafinda da ayni
etkiyi yaratacagindan nétr sonug doguracak olmakla birlikte, anlasma
fiyatinin talep esnekliginin diisiik oldugu senaryoya nazaran daha di-
siik seviyede olusmasina neden olacaktr. Bu halde talep esnekliginin
yiiksek olmasi anlasma stratejisinin getirisini azaltacak boylelikle an-

» Piyasaya sunulan iriinlerin homojen olmasi, gizli anlasmanin yalnizca fiyat ve arz
mikeart tizerinden yiiriitiilmesini gerektirir. Ayni yonde bkz. (Kahraman, 2008, s.137).
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lasma dengesini caydiracak bir etmendir. Talep esnekligi etmeni {iriin
farklilasmasi ve asimetriyle 6zdeslestirilebilir. Nihayetinde tirtin farkli-
lagmasi talep esnekliginin azalmasi anlamini tagimakeadir.

Makalenin bu bolimiinde aktarilan ve anlagsma dengesini kolaylas-
tiran veya zorlastiran temel pazar parametreleri asagidaki tabloda 6zet-

lenmektedir.
Tablo.1
Tiir Parametre Etki
1 |Rakip sayis1 artigt Gizli anlasma dengesini zorlastirir.
2 |Giris engellerinin varlig: Gizli anlasma dengesini kolaylastirir.
3 |Etkilegim siklig: Gizli anlagma dengesini kolaylastirir.
4 |Piyasa seffaflig Gizli anlasma dengesini kolaylastirir.
5 |Biiyiiyen pazar/talep Gizli anlasma dengesini kolaylastirir.
6 |Talep ve konjonktiir dalgalanmalari |Gizli anlasma dengesini zorlastirir.
7 |Yenilikgi pazar yapist Gizli anlagma dengesini zorlastirir.
8 |Asimetri (maliyet, 1skonto degeri) |Gizli anlasma dengesini zorlastirir.
9 |Coklu pazar etkilegimi Gizli anlasma dengesini kolaylastirir.
Mevcut fl'irrl.;uﬁl@tlrmasl Gizli anlasma dengesini zorlastirir.
10 ?gzzi(;llli:irliel;)ilecegi Alic Giicii Gizli anlasma dengesini zorlastirir.
etmenler E::ffldi{;i Gizli anlasma dengesini zorlastirir.

3. GIZLI ANLASMANIN REKABET] SINIRLAYICI
ANLASMALAR REJIMINDEKI YERI

Bilindigi tizere, rakipler arasindaki rekabeti sinirlayict anlasmalar 4054
sayili Kanun’un 4. maddesi hitkmii temelinde ele alinmaktadir. Bu
maddeye gore, belirli bir mal veya hizmet piyasasinda dogrudan veya
dolayly olarak rekabeti engelleme, bozma ya da kisitlama amacins tasiyan
veya bu etkiyi doguran yahut dogurabilecek nitelikte olan tesebbiisler aras:
anlasmalar, wyumlu eylemler ve tesebbiis birliklerinin bu tiir karar ve ey-
lemleri hukuka aykir: ve yasaktir. S6z konusu hitkiim kapsaminda bir
ihlalin olugmas i¢in, iki veya daha fazla tesebbiis ile bu tegebbiisler ara-
st koordineli hareketin mevcudiyeti ve nihayet bu koordineli hareketin
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piyasadaki rekabeti bozucu etkisi veya amact bulunmalidir. Rekabet
hukuku baglaminda anlagsma (agreement) kavrami, klasik anlamindan
cok daha genis yorumlanmaketa, taraflarin kendini bagli hissettigi yazi-
l1, s6zlii, zimni her tiirlii irade uyusmasi anlasma olarak kabul edilmek-
tedir. Anlagmanin mevcudiyeti igin 6nem arz eden husus, taraflarin
samimi bir gekilde kendilerini taahhiitleriyle bagli hissetmesi ve s6z
konusu taahhiitlerin tesebbiisiin pazar davransglarini kisitlamis olma-
sidir. Bu agiklamalardan da anlagildigs tizere, maddenin uygulanmasi
bakimindan “anlasma” kavrami kritik 6nemdedir. Gizli anlasma ko-
nusunda gerek terminoloji gerekse esasa iligkin tartigmalarin temelinde
de uygulamada kritik 6nemde olmakla birlikte tanimlanmasi ve uygu-
lamaya alinmasi oldukga gii¢ olan bu “anlasma” olgusu yatmaktadir.

“Anlagma” rekabet hukukunda firma davranglari dogrultusunda
ortaya ¢ikan sonucu degil, firmalarin bu sonuca y6nelik dahil oldugu
bir siireci tanimlamaktadir. Diger bir ifadeyle, miidahale ve yaptirimin
dogmasi noktasinda genel kabul, piyasada dogan sonucun tek basina
yeterli olmadigy, firmalarin bu sonuca ulasmada birlikte d4hil olduklart
siirecin belirleyici rol oynamasi seklindedir. Dolayisiyla bir pazarda
fiyatlarin rekabetgi seviyenin -ki bu seviyenin de ne olmasi gerekti-
gi konusunda da netlik bulunmamaktadir- {izerinde olusmus olmasi
durumu mutlak suretle rekabet hukukunun miidahale edebilecegi bir
“anlagsma’nin varligina isaret etmemektedir. Mevcut yerlesik uygula-
mada rekabet hukukunun miidahale edebilecegi bir “anlagma’nin var-
lig1, ancak firmalar arasinda bu sonuca yonelen dogrudan veya dolayli
bir iletisim bulunuyorsa s6z konusu olabilmektedir. Yani rekabet hu-
kuku miidahalesi iletisim/irtibat sarti aramaktadir. Bu noktada ise ne-
yin anlasmaya viicut veren bir iletisim kabul edilip edilemeyeceginden
baslayip, bu kapsamda elde edilen delillerin ispat giiciine varana dek
tartismalar hem akademinin hem de uygulayicilarin giindeminde kal-
maya devam etmektedir.

3.1. “Gizli Anlagma” Kavramina Yonelik Terminoloji Sorunsals

Terminoloji bakimindan “gizli anlasma” kavraminin yaratug: karisik-
lik “anlasma/danisiklik” (collusion) ifadesini icermesine dayanmakradir.
Daha 6nce de ifade edildigi tizere, iktisat teorisi pazarda yaratilan so-
nuca odaklanmakta, bu baglamda “gizli anlasma” veya “agik anlagma”
arasinda fark gérmemektedir. Ancak, hukuk teorisi bakimindan yarat-
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lan bu sonuca miidahale edilip edilemeyecegi, dolayisiyla da sonugtan
ziyade rakiplerin hangi araglarla ve nasil anlagmaya vardigs, yani siirece
dahilleri on planda olup (Harrington, 2011, 5.2), “gizli anlagma” kav-
ram1 bu minvalde bir agiklik sunmamaktadir. Transatlantik antitrost*
terminolojisi dahilinde burada agikligin saglanmasini teminen, ikti-
sat¢tlarin bilingli paralellige isaret eden “gizli anlasma” (zacit collusion)
olarak tabir ettigi kavramin yerine “gizli koordinasyon” (tacit coordina-
tion)” kullanilmasinin uygun olacagy, “gizli anlasma” (zacit agreement)
kavraminin ise ispatinin birincil deliller ile saglanamadig ancak reka-
bet hukuku miidahalesinin s6z konusu oldugu anlagmalar: karsilamak
tizere kullanilmasi gerektigi goriisii bulunmaktadir (Green vd, 2014).
AB ve Tiirkiye rekabet hukuku uygulamasinda ise yukarida 6nerilen

tacit coordination-tacit agreement ayriminin “uyumlu eylem” kavrami
ile kargilandig1 gorilmektedir. Uyumlu eylem, ABAD tarafindan ilk
defa Dyestuff’” davasinda anlasma diizeyine ulasmamakla birlikte, teseb-
biislerin rekabetin risklerine karsi bilingli olarak ikame ettikleri, pratik is-
birligi olarak tanimlanmus, kararda tek bagina paralel davranigin uyum-
lu eylem olarak tanimlanamayacag: da ifade edilmistir®®. ABAD, Suiker
Unie”” kararinda uyumlu eylem kararini rakipler arasindaki temasin
birbirlerinin gelecekteki pazar davraniglarina iliskin belirsizlikleri orta-
dan kaldirmasina dayanarak vermistir®®. ABAD bu davada rakipler ara-
sindaki ne tiir iletisimin birbirilerinin gelecekteki pazar davraniglarina
iliskin belirsizlikleri ortadan kaldiracagint dolayisiyla rekabet hukuku
miidahalesinin 6niinii acabilecegini de agiklamaktadir: rakipler arasin-
da amact veya etkisi fiili veya potansiyel bir rakibin pazar davranisin
etkilemek veya rakibe kendi varolan veya tahmini davranisini acik etmek
olan herhangi dogrudan veya dolayly iletisim. ABAD 1n gerek Dyestuff
gerekse Suiker Unie kararinda kullandigt her iki uyumlu eylem tanimi
da rekabet hukuku miidahalesi bakimindan rakipler arasinda gelecek-
teki davranislarina iligkin belirsizligi ortadan kaldiracak bir dogrudan

veya dolayli iletisimin olmasi gerektigini ortaya koymakta, bilingli pa-
ralelligin tek basina ihlal tegkil etmeyecegine isaret etmektedir. Nite-

% ABD’nin bagsini ¢ektigi rekabet hukuku uygulamalarini kargilamak tizere kullanilmistir.
%7 Cases 48/69, ICI v. Commission (Dyestuffs) [1972] ECR 619.

% ICI v. Commission (Dyestuffs) [1972] ECR 619, paragraf 64, 66.

» Cases 40/73., Suiker Unie v. Commission (Sugar) [1975] ECR 1663.

30 Suiker Unie v. Commission (Sugar) [1975] ECR 1663, paragraf 269
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kim, ABAD Zuchner v. Bayerische Vereinsbank AG®' kararinda rakiple-
rin davranislarina akillica ayak uydurmanin bir tesebbiisii ABIDA md.
101 kapsamina sokmayacagini agik sekilde ifade etmistir.

ABAD’in Dyestuff ve Suiker Unie gibi uyumlu eyleme iligkin erken
donem kararlarinda “uyumlu eylem” ile “anlagsma” arasinda bir fark
glitetigti gorilmekle birlikee, Polypropylene® karari ve sonrast donemde
“anlagma ve/ya uyumlu eylem” seklinde ortak vasiflandirma (joins clas-
sification) yoluna gidildigi, anlasma ve uyumlu eylem arasindaki far-
kin ise uygulamada ispat diizeyine indirgendigi goriilmektedir (Ersoy,
2015, s. 15).

Uyumlu eyleme yénelik Tiirkiye uygulamasinin dayanagini ise 4054
sayill Kanun'un 4. maddesinde yer alan “Bir anlasmanin varliginin is-
patlanamadigs durumlarda piyasadaki fiyar degismelerinin veya arz ve
talep dengesinin ya da tesebbiislerin faaliyet bolgelerinin, rekabetin engel-
lendigi, bozuldugu veya kisitlandigr piyasalardakine benzerlik gostermesi,
tesebbiislerin wyumlu eylem icinde olduklarima karine teskil eder” hitkmi
olusturmaktadir’®. Bahsigecen hitkiim dogrudan mehaz AB mevzua-
tindan alinarak degil, ABAD in Dyestuff ve Suiker Unie kararlarindaki
yargilarindan hareketle 4054 sayili Kanun’a der¢ edilmistir. Lafzi ola-
rak ilgili hitkiim, uyumlu eylem sonucuna herhangi bir iletisim delili
olmadan, paralel davranisi gosteren salt iktisadi nitelikli deliller varli-
ginda ulagilabilecegine, dolayisiyla “gizli anlasma®y1 da kapsayan bir
miidahale alanina isaret etmektedir. Nitekim Rekabet Kurulu, Géltas
Cimento® ve Maya III*° kararlarinda iletisim delili olmaksizin paralel

31 Case 172/80 Zuchner v. Bayerische Vereinsbank AG [1981] ECR 2021.

32 Polypropylene [1986] OJ L230/1, paragraf 86.

3 Kurul mubhtelif ictihatlarinda bir fiillin uyumlu eylem olarak nitelenebilmesi icin
gerekli kogullar agiklamigtir. Bunlarin /44, taraflar arasinda genellikle sozlii ya da yazili
sekilde ifade edilen toplanular, tartigmalar, bilgi degisimi veya aragtirmalari igeren olumlu
temaslarin mevcudiyetidir. Zkincisi, taraflar arasindaki olumlu temasin pazar davranisint
etkileme ve ozellikle bir tesebbiisiin gelecekteki rekabet¢i davraniginin belirsizliginin
onceden ortan kaldirma amacina yénelik olmasidir. Ugiincii sart ise, ilgili firmalarin
ticari davranislarini, tam olarak rekabetci etkiler tarafindan belirlenmeyecek bir sekilde
olusturma ya da degistirme etkisi olmasidir. Bu aslinda 6nemli olan hususun tegebbiislerin,
rakiplerinin gelecekteki davraniglarini 6grenmeleri ve pazardaki belirsizligin ortadan
kaldirilmast olduguna isaret eder. Kurul, 26.7.2007 T. ve 07-62/742-269 S. Hirriyet
Gazete karari, para. 710-720. Ayni yonde Kurul'un 25.08.2011 T. ve 11-46/1132-397 S.
Beysehir Akaryakit-LPG karari; 25.08.2011 T. ve 11-46/1131-396 S. Niksar Akaryakit-
LPG karart. (Dogan,2017, s. 401).

34 13.01.2005 ve 05-05/42-17 sayili Rekabet Kurulu karart

3523.9.2005 tarih ve 05-60/896-241 sayili Rekabet Kurulu karari
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davranigi ortaya koyan iktisadi deliller izerinden uyumlu eylem kari-
nesini ¢aligtirmug, tesebbiislerin oligopolistik bagimlilik savunmasi da
kabul edilmeyerek® ihlalde bulunduklari sonucuna varilmistir®”. Do-
layisiyla bahsigecen kararlarda iletisime ihtiya¢ duyulmadan Tiirkiye
rekabet hukukuna 6zgii “uyumlu eylem karinesi” uygulamast ile ihlal
sonucuna ulagilmigtir. Diger taraftan, AB uygulamasi ile paralel Gaze-
te*®, Ege Cimento II* ve Ege Hazir Beton I*° kararlarinda ise Kurul
paralel davranigt gosteren iktisadi delillerin yani sira iletisim delille-
rinin varligs ile uyumlu eyleme hitkmetmistir. Bu yaklagimin karar-
larda agirlikli olarak kabul edilen yaklasim oldugu, buna bagli olarak
Tiirkiye yaklagiminin AB yaklagimi ile ayni dogrultuda oldugu ifade
edilebilecektir. Bu itibarla da “uyumlu eylem”in Tuirkiye ve AB uygula-
masinda yukaridaki ABD ayrimda “tacit agreement’s karsilamak tizere
kullanildigs anlagilmakeadir.

“Gizli anlasma’ya iligkin olarak yukarida yer verilen genel termi-
nolojik belirsizligin Turk¢e kullanim bakimindan daha da fazla oldu-
gu goriilmektedir. Belirsizligi Tiirkge bakimindan arturan husus, hem
“collusion” hem de “agreement” kavraminin Tiirkceye “anlasma” olarak
cevriliyor olmasidir. Dolayisiyla hem “zacit collusion” hem de “racit ag-
reement” Turkgeye “gizli anlasma” olarak gegmekte, “gizli anlagma”’nin

3¢ Géltas Cimento ve Maya-III kararlarinda oligopolistik bagimlilik savunmasinin ilgili
tesebbiislerin kartel siiphesiyle Kurul tarafindan ge¢miste birgok kez incelemeye tabi
tutulmasi ve bu incelemeler dolayisiyla aralarindaki anlagmaya iliskin geride iletisim delili
birakmayacaklart varsayimindan hareketle kabul edilmedigi anlagilmakeadir. Dolayisiyla
Kurul bakimindan ihlal sonucuna ulagilmasinda salt paralel hareket degil, sektdrlerin ve
tesebbiislerin gecmis davraniglarinin belirleyici oldugu ifade edilebilir. Ayni yonde bkz.
(Dogan, 2017, s. 405-400).

37 Kurulun bahsigecen kararlarinda ihlal sonucuna iletisim deliline ihtiya¢ duymadan
varmis olmasi, anlagmanin ortaya konulmasi bakimindan iletisime dayanan mevcut
yerlesik yasal cercevenin digina ¢ikan, bu anlamda da “gizli anlagma” dengesini de
miidahale edilebilir kilan bir yaklagim olup, bu yaklasim kanaatimizce uygulama
butiinliigi ve sonuglar1 bakimindan sakincalidir. Konuya iliskin detayli degerlendirmeye
Calismanin gizli anlagmaya yonelik esasa iliskin yasanan belirsizliklerin ele alindigt 3.2.
boliimiinde yer verilmektedir.

%% 17.07.2000 tarih ve 00-26/291-161 sayilt Rekabet Kurulu karari

3.02.12.2004 tarih ve 04-77/1108-277 sayili Rekabet Kurulu Karari (sorusturmacr tiye
nedeniyle iptali iizerine alinan 19.10.2006 tarih ve 06-77/992- 287 sayili Rekabet Kurulu
karar1)

402.12.2004 ve 04-77/1109-278 sayili Rekabet Kurulu karart (sorusturmact iiye
nedeniyle iptali iizerine alinan 19.10.2006 tarih ve 06-77/991- 286 sayili Rekabet Kurulu
kararr)
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hangisini kargilamak {izere kullanildigt ortadan kalkmaktadir. Kanaa-
timizce “collusion” ifadesinin Tirkceye “danisiklik” olarak cevrilmesi,

“anlasma” kavraminin yalnizca “agreement” terimini kargilamak {izere
kullanilmasi Tirkeeye 6zgili bu terminoloji sorununu énemli dlciide
giderecektir. Zira “agik danisitkhk” (explicit collusion) ve “gizli danisik-
LK™ (zacit collusion) ayrimi, rekabet hukuku miidahalesi bakimindan
da belirleyici nitelik kazanmis olacak, béylelikle “acik danigiklik” reka-
bet hukukunun miidahale alanindaki “anlasma ve uyumlu eylemleri”

karsilayacakur.

3.2. “Gizli Anlagma” Kavramina Yénelik Esas Sorunsali: ihlal mi?

[ktisadi bir kavram olan “gizli anlagma”, firmalarin pazarda siiregelen
rekabete (dinamik etkilesim) bagli olarak kendi pazar davransglarini ra-
kiplerinin ge¢mis ve cari davraniglarindan yola ¢ikarak olusturduklar:
gelecege iliskin ongoriileri dogrultusunda belirlemelerine bagli olarak
pazarda ortaya ¢cikan koordinasyondur. Bu koordinasyon sonucunda ise
pazarda rekabetin sinirlandigs bir denge olugmakta ve bu denge devam
etmektedir. Rekabetin sinirlandigi dengeden kasit, rakiplerin aralarin-
da rekabet hukuku anlaminda bir “anlasma” olmaksizin bilingli olarak
rekabet etmekten kacinmalari, dolayisiyla fiyatlarin rekabetci seviyenin
tizerinde, arzin rekabet¢i seviyeden diisitk olusmasidir. Bu durum hem
tiketici refahi kayb: hem de dara kaybina sebebiyet vererek toplumsal
refahi azaltr*'. Piyasada ortaya ¢ikan sonug bakimindan kartel ile ayni
sonucu doguran gizli anlasma, rekabet karsiti anlasmanin mevcudiye-
ti i¢in aranan iletisim sartinin mevcut olmamast sebebiyle tesebbiisler
arast rekabeti kisitlayict anlagmalar rejiminin miidahale alanina girme-
mektedir. [ste tam da bu noktada esasa iliskin yogun tartismalar ortaya
¢tkmakreadir.

Gizli anlagmanin rakipler arasi anlagmalar rejiminde nerede konum-
landirilmasi ve nasil miicadele edilmesi gerektigi konulari rekabet hu-
kukunun baglangicindan bu yana muglakligini korumaktadir. Posner
(1969, 5.1562) bu durumu “antitrust politikalarinin siirekli ve zor prob-

4 Daha once de ifade edildigi iizere, iktisadi agidan rekabetin kisitlanmasi sonucu
bakimindan koordinasyonun gizli veya acik anlasma sonucunda ger¢eklesmesi arasinda
fark bulunmazken, hukuki acidan bu ayrim mevcut yasal ¢ercevenin rekabet hukuku
miidahalesi bakimindan iletisime dayali anlagmanin ortaya konulmasini &ngdriiyor
olmasi nedeniyle 6nem arz etmekeedir.
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lemi” olarak nitelemis, giiniimiize yaklagildiginda bu tespitin haklilig
OECD (1999) tarafindan 1999 yilinda “firmalarin karsilikls bagimls
olduklarin: bilmeleri durumunda rekabet otoriteleri bu firmalari, isbirli-
gine/koordinasyona yonelik tiirlii yollar bulmak yerine rekabet etmeye
nasil yoneltebilir?” sorusu ile ortaya konulmustur. Konu giiniimiizde
de 6nemli bir giindem maddesi olmaya devam etmekte, firmalarin
oligopol*? pazarlarda toplumsal agidan tercih edilmeyen bir “anlagma”
sonucunu rekabet kurallarini ihlal etmeden yaratabilmelerinin rekabet
hukukundaki potansiyel bir uygulama boslugundan mi kaynaklandig;
konusundaki endiseler siirmektedir (OECD, 2015, s. 3). Harrington
(2005, s.6) ise boslugun, acik ve gizli anlagmay: birbirinden keskin
sekilde ayiran rekabet hukuku uygulamasi ile genel olarak bu ayrimda
bulunmayan iktisat teorisi arasinda oldugunu ifade etmektedir. Nerede
konumlandirilmast gerektigi noktasinda bir fikir birligi bulunmayan
gizli anlagmalarin ihlal tegkil ettigi ve karteller gibi cezalandirilmas: ge-
rektigi yoniinde goriisler (Posner 2001, 5.95) bulundugu gibi, kesin-
likle ihlal olmadig1 miidahale edilemeyecegi yoniinde de goriisler (Van
Den Bergh ve Camesasca, 2012, 5.164) bulunmaktadir.

3.2.1 Rekabet Ihlali Teskil Ettigi Yoniindeki Gériigiin
Temel Dayanaklar:

Gizli anlasmaya rekabet hukuku miidahalesinin gerekli oldugu gorii-
sinii savunanlarin mubtelif gerekgeleri bulunmakeadir. 7k olarak, gizli
anlasma yaratug sonug itibariyle kartellerden farksizdir. Rekabet hu-
kukunun amacinin rakipler arasinda etkin rekabetin korunmasi yo-
luyla toplumsal refahin engoklastirilmasi oldugu dikkate alindiginda,
karteller rekabet hukukunda en vahim ihlal tiirii kabul edilmesine
ragmen gizli anlasmanin farkli bir yaklagimla ele alinmasi rekabet hu-
kukunun amaciyla gelisecektir. Ustelik rekabet hukukunun toplumsal
refahi engoklastirma nihai amacina ulasmada tiiketici refahint dnce-
lemesi gerektigi goriisiiniin agirlik kazaniyor olmasi da, bu yaklagimi
giiclendirir niteliktedir. Bunun nedeni, tiiketici refahinin dl¢iit kabul

# Oligopol pazarlar, literatiirde firma davranslarinin rakipleri tizerinde etki dogurdugu,
dolaystyla gorece az sayida firmanin domine ettigi pazarlar olarak ele alinmaktadir. Bu
tanimlama gercevesinde yogunlagsma diizeyi yiiksek, az sayida firmanin domine ettigi
bir pazarda ¢ok sayida kiiciik oyuncunun olmasi pazarin oligopol niteligini ortadan
kaldirmamakradir.
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edilmesi halinde, ¢ok disiik fiyat artiglarinin dahi kayda deger endise
yaratmasidir. Zira gizli anlagsmaya bagli toplam refah kaybu, tiretici kar-
lart arugindan dolay: tiiketici refah kaybindan her zaman daha disik
olmaktadir. Dolayistyla tiiketici refahini 6lgiit alan bir rekabet politi-
kasi optimalde daha miidahaleci olmay1 gerekli kilmakta, bu ise gizli
anlasmaya miidahale gereksinimini koriiklemektedir (Kaplow, 2013,
$5.219-220).

[lk gerekgeyle ilintili kinci gerekge ise, oligopol piyasa yapilarinin
goriilme sikliginin artmasidir. Bu da haliyle problemin toplam refaha
yansiyan olasi olumsuz etkisini artirmaktadir. Teknolojik gelismelerin
hiz katug kiiresellesme siireci, bircok sektérde konsolidasyonu artir-
makta, piyasalar dev kiiresel oyuncularin domine ettigi oligopol yapi-
lara doniismekte, bu yap: gii¢ kazandik¢a da gizli anlasma dengesine
iligkin refah kaybi endiselerinin daha fazla giindeme geldigi, miida-
hale cagrilarinin yogunlastug goriilmektedir. Gizli anlagmaya rekabet
hukuku miidahalesinin gerekli oldugu gértstindeki sgiinci argiiman
ise dogrudan piyasalarin dijitallesme olgusuyla ilintilidir. Dijital plat-
formlarin sahip olduklar1 veri ve algoritmik fiyatlama yapma yetenegi
onem arz etmektedir. Cok farkli kaynaklardan temin edilen verilerin
anlamli ve islenebilir hale gelmesine imkan veren, Biiyiik Veri olarak
tabir edilen bilgilerin firmalarca fiyat optimizasyonlarinda algoritmalar
vasttasiyla yaygin olarak kullanilmaya baslanmasi, e-ticaretin yaygin-
lagmastyla fiyatlarin gerek tiiketiciler gerekse firmalar tarafindan ko-
laylikla takip edilebilir hale gelmesi piyasalar: seffaflagtiran 6nemli bir
gelismedir. Bu durum mal ve hizmet piyasalarinda gerek acik gerek-
se gizli anlagma olanaklarini genisleten bir durum olarak belirginlik
kazanmaktadir. Bu ¢ercevede 6rnegin, firmalar rakiplerinin fiyatlarini
rahatlikla izleyebilmekte ve daha sik araliklarla fiyat degisimlerine gide-
bilmektedir (European Commission, 2017). Dolayistyla daha 6nce pa-
zarin geffaf olmamasina bagli olarak stirdiiriilmesi zor bir danigikligin
hayata gecirilmesi ve stirdiiriilmesi kolaylasmaktadir. Buna bagli olarak
ayrica, giiniimiize kadar biiyiik 6l¢iide az oyunculu —oligopol- piyasa-
larda olusacag: 6ngoriilen danigiklik, yaratulan seffaflik koordinasyon
problemlerini hafifleteceginden daha fazla oyunculu piyasalar i¢in de
miimkiin hale gelmektedir®®. Bu cer¢evede algoritmalardan kaynakli

# Tesebbiislerin fiyatlama algoritmast kullanmasi ihlal olarak kabul edilen rekabet karsit:
anlagma ile ihlal tegkil etmeyen gizli danigikln iliski arasindaki gri alani genigletmekte
ve rekabetci seviyenin lizerinde fiyatlama yapmak suretiyle, rekabet kargiti anlagma
olmaksizin, karlarini arturabilme yetenegine kavusmaktadir. (Dogan, 2017, s. 423).
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bir fiyat paralelligi sonucunda olusan bir anlasma dengesinin rekabeti
sintrlayicr anlagmalar rejiminde nasil ele alinacag konusundaki tarts-
malar, anlasma kavraminin uygulama alani belirsizligi tizerinden “gizli
anlasma” ve “acik anlagma” eksenlerinde son dénemlerde artan 6nemle
giindemde yer almaya baslamistir (OECD, 2017)*.

Dérdiincii olarak, karteller tespit edilmemek {izere zaman icerisin-
de gizli yontemlere bagvurmaya baslamis ve arkalarinda irtibat delili
birakmama kabiliyetlerini giiclendirmistir. Bu da aslinda, rekabet hu-
kuku araglarinin yukarida yer verilen refah kayb1 endisesini gidermekte
yeterliliginin sorgulanmasina sebebiyet vermektedir. Rekabet hukuku
bir¢ok tilkede uzun yillardir uygulanmakta olan bu anlamda koklii bir
hukuk dalidir. Uygulamanin ilk yillarinda rakipler arasindaki rekabeti
stnirlayict anlagmalar kolaylikla ve dogrudan delillerle ispat edilebilir-
ken, zaman icerisinde karteller faaliyetlerini gizli olarak stirdiirmeye
baslamiglar, dolayistyla dogrudan hatta dolayli delillere ulagmak da
daha zor bir hal almistur®. Su halde, kartellerin giiniimiiz teknolojik
imkénlari ile paralel olarak kendini iz birakmadan gizleme yetenegi ve
karsiliginda rekabet otoritelerinin uygulamalarinda hukuki belirlilik,
ongoriilebilirlik gibi sartlari saglamak sorumlulugu olmasinin etkisiyle
gorece daha dar kapsamli ve yavas gelisen inceleme arag ve yontemleri
dikkate alindiginda, dogrudan veya dolayli iletisim delil olmadiginda
“gizli anlasma dengesi” sonucu ile yetinmek bir yeraltr kartelin faali-
yetlerine goz yumulmasi anlamini tasimayacak midir? (Posner, 1975,
$5.903-904). Dolayisiyla firmalarin gizlilikle yurtctiikleri bir agik an-
lasma, “gizli anlasma” kalkani ile mi korunacakur? Bu argimanin de-
vaminda, gizli anlasmanin ihlal kabul edilmemesi durumunda teseb-
biislerin agik anlagmalar yerine gizli anlasma dengesinin kurulmasi ve
strdiiriilmesini temin edecek stratejileri tercih edecekleri, bu stratejile-
rin zaman igerisinde endiistri normu haline gelebilecegi ve bu sekilde
piyasalarin gizli anlasma dengesi tiretecek sekilde yapilandirilabilecegi
de ifade edilmektedir®. Bu baglamda, AB rekabet hukuku uygulama-

sinda anlagsmanin “uyumlu eyleme” genisletilmesinde esasen bu tartis-

# Bkz. (Dogan, 2017, ss. 389-433); (Dogan, 2018, s. 445-454).

# Joshua ve Jordan (2004, s5.654-655)

% Bu eksendeki tartismalar giiniimiizde Biiyiik Veri ve algoritmalarin sekillendirdigi pazar
yapisinin gizli anlasma dengesi tiretme potansiyeli tizerinden artarak devam etmektedir.
Bkz. Ezrachi ve Stucke (2018); Dogan, C. (2017, s. 389-433); Dogan, C. (2018, s. 445-
454).
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malarin da etkili oldugu ifade edilebilir. Nihayetinde uyumlu eylem
doktrini, dogrudan delillerle ortaya konulamayan ancak kolaylastirici
eylemler gibi firmalar arasinda dogrudan veya dolayli baglanti/iletisim
yaratan birtakim firma uygulama veya davraniglarinin, rakiplerin gele-
cekteki davransglar tizerindeki belirsizligi azaltugi ve bu suretle reka-
beti sinirlayici bir anlasmanin kurulmasini sagladigint konu almaktadir
(Soames, 1996). Uyumlu eylem doktrini ile firma davranislart ve cer-
cevesinde gelisen firmalar arasi baglantlar esasen anlagsmaya dayanak
teskil eden irtibat yani iletisim delili kabul edilmek suretiyle rekabet
hukuku miidahalesinin 6nii acilmaktadir.

Uyumlu eyleme yonelik ictihatta ise esas tartigma olagan irtibat/
iletisim delilinin elde edilemedigi, firma davraniglarinin kolaylastirici
eylem niteliginin ortaya konulamadig ancak iktisadi olarak ilgili piya-
sadaki fiyat olusumunun ve fiyatlama davranislarinin arz, talep, mali-
yet ve benzeri nedenlerle agiklanamadigi durumlarda uyumlu eylem
sonucuna ulagilip ulagilamayacagini konu almaktadir. Bu ¢ergevede,
gizli anlagmay1 konu alan tarugmalarin giinimiizde iktisadi delillerin
tek bagina bir ihlali ortaya koyup koyamayacagi ekseninde yogunlastig
goriilmektedir. Bilgi ve internet teknolojilerindeki gelismelerin gebe
oldugu, firmalarin stratejik sekilde Biiyiik Veri ve algoritmalar aracili-
giyla pazar davraniglarini anlasma dengesi olusturacak sekilde gelistire-
bilecegine yonelik artan kaygilar esliginde (Ezrachi ve Stucke, 2016),
rekabet hukuku miidahalesinde iletisim yerine davraniglarin éncelen-
mesi gerektigi goriisleri dillendirilmekte ve anlasmaya varmada ileti-
simin gerekli sart olmadigi 6ne siiriilmektedir (Andreoli-Versbach ve
Franck, 2015). Bu ¢ercevede de iktisadi analiz ve delillerin firmalarin
rekabeti sinirlamaya yonelen davraniglarini agiga ¢ikarmada kullanila-
bilecegi ifade edilmektedir (Andreoli-Versbach ve Franck, 2015).

Uyumlu eylem doktrini bakimindan Turkiye 6zelinde bu alandaki
tartisma, mehaz AB mevzuatnda yer almayan, ispat yiikiintiin “ayum-
lu eylem karinesi” ¢alistrilarak firmalara yiiklenmesi dolayisiyla ihlal
varsayiminda bulunulup bulunulamayacag: ekseninde yogunlasmakta-
dir. Uyumlu eylem karinesi, lafzi olarak gizli anlagmaya genisleyebile-
cek bir miidahale alanina isaret etmektedir. Nitekim Rekabet Kurulu
Goltas Cimento ve Maya III kararlarinda yerlesik uygulamanin disina
cikarak herhangi bir iletisim delili olmadan “uyumlu eylem karinesi’ni
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calistirmus, tesebbiislerin oligopolistik bagimlilik? savunmalarini ka-
bul etmeyerek ihlal sonucuna ulasmistr®. Dolayisiyla ilgili dosyalarda
ispat standardi fiyat-maliyet analizine indirgenmis, iktisadi delil eliyle
ihlal sonucuna ulagilmistir. Rekabet miidahalesine olanak saglayacak
iletisim deliline ulagilamamisken pazar yapisi ve isleyisi dahilinde olu-
sabilecek (tek tarafli) firma davranislar1 temelinde ihlale karar verilebil-
mesi, rekabet hukukunun anlagmaya yonelik uygulama alanini genisle-
ten, salt bilingli paralleligin dolayisiyla gizli anlasmanin da ihlal kabul
edilmesine varabilecek bir siireci beslemektedir.

3.2.2. Rekabet Ihlali Teskil Etmedigi Yoniindeki Gériigiin
Temel Dayanaklari

Gizli anlagmaya rekabet karsiti anlagmalar rejimiyle miidahalenin
miimkiin olmadig1 yoniindeki goriisiin ilk ve en temel argtimani, gizli
anlasma dengesinin pazar yapisinin bir sonucu olmasidir. Bu konuda
ilk sert elestiriyi Donald Turner 1962 yilinda kaleme aldigi makale-
si (Turner, 1962) ile yapmistir. Zurner, oligopolistik fiyatlama olarak
tanimladig bu bagimli davranis seklinin, yogunlagsma diizeyi yiiksek
pazarlarin yapisina 6zgii oldugunu ve pazar yapist degismedikee en-

7 Oligopol piyasalarda faaliyet gdsteren firmalar, pazardaki oyuncu sayisinin az olmast
(piyasanin yogunlasmis olmasi) sebebiyle, elde edecegi karin kendi davraniglarinin yaninda
rakip firmalarin davranglarina bagli oldugunu bilmesi sebebiyle piyasay: takip eder. Bu
da firmalarin karar alma siirecinde karsilikli bagimliliklarint dogurur. Iste bu duruma
oligopolistik bagimlilik denir. Bu firmalarin fiyatlarinin benzesmesi sonucunu dogrurur.
Yani, oligopol piyasalardaki paralel fiyat artiglart her zaman rekabet karsitt bir dengenin
bulundugu anlamina gelmez. Bu sonug kar elde etmek isteyen firmalarin birbirini takip
etmesinden de kaynakli olabilir. Kurul, 16.1.2014 T. Ve 14-02/40-18 S. Giir-sel Karari,
para. 11; 01.10.2014 T. ve 14-37/713-318 S. Pamukkale/Kamil Kog karari, para. 20.
(Dogan, 2017, s. 403, dpn. 51).

“ Bu yaklagim, Kurul'un oligopolistik bagimlilik savunmasini kategorik olarak reddettigi
seklinde yorumlanmamalidir. Oligopolistik bagimlilik savunmasinin kabul edildigi
birgok karar bulunmaktadir. Ornek kabilinden bkz. Kurul, 01.10.2014 T. ve 14-
37/713-318 S. Pamukkale/Kamil Kog karari; 16.01.2014 T. ve 14-02/40-18 S. Giir-Sel
karari; 20.02.2013 T. ve 13-11/165-87 S. Lider/Yeni Adana karart; 29.12.2011 T. ve
11- 64/1666-596 S. Silopi Otobiis Firmalar: karari; 24.11.2011 T. ve 11-59/1521-546
S. Izmir-Konya Otobiis Firmalart karari; 17.11.2011 T. ve 11-57/1461-519 S. Konya-
Aksehir Otobiis Firmalart karari; 4.11.2010 T. ve 10-69/1466-564 S. Anamur-Ankara
Otobiis Firmalari karar; 17.7.2008 T. ve 08-45/626-238 S. Kiitahya Astur karari.
Kurul, bu kararlarinda oligopolistik bagimlilik savunmasini kabul ederek, ilgili firmalarin
eyleminin ihlal olmadigi sonucuna ulagmistir. (Dogan, 2017, s. 403, dpn. 53).
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gellenemeyecegini ileri siirmistiir. Zurner'a gore oligopolistik fiyatla-
maya kargt 6ngoriilecek herhangi bir rekabet hukuku 6nleminin et-
kili olabilmesi miimkiin degildir zira bu firmalara kendileri a¢isindan
rasyonel olmayani yapmay: emretmek anlamini tasimakeadir. Zurner
(1962), ¢ok sayida oyuncunun oldugu rekabetci bir piyasada firma-
larin “fiyat alicisi” konumunda oldugunu, firmalarin bireysel olarak
fiyat1 etkileme gii¢lerinin olmadigini, buna karsin az sayida oyuncu-
nun oldugu oligopol piyasada ise firmanin fiyatini diigiirmesi halin-
de bu hamlenin diger firmalarca takip edilebilecegi dolayisiyla piyasa
fiyaunin diisebilecegi ve toplam karliliginin azalabileceginin farkinda
oldugunun, bu durumun firmalar arasinda etkin rekabeti caydiracagini
belirtmistir. Gizli anlasmaya rekabet hukukunun rakipler arasi rekabeti
sinirlayict anlagmalar rejimi dahilinde miidahale edilmemesi gerektigi
yoniindeki temel argiiman da esasen 7irner'in belirttigi tizere, firmala-
rin akillica pazar kogullarina uyum saglamak suretiyle pazar davranis-
larint belirlemelerine, bu davranis tek tarafli olarak belirlendigi siirece
rekabet hukuku araglariyla miidahale edilemeyecegidir. Zira, hukuki
agidan anlagma kavrami ancak miidahalenin birlikteligi saglayan dav-
ranisa yoneltilmesi ile islevsellestirilebilmekte, bu baglamda mevcut
yasal cerceve anlasmanin ortaya konulmasi bakimindan iletisim sar-
tint aramaktadir. Diger bir ifadeyle miidahale s6z konusu davranisin
—iletisimin- cezalandirilarak gelecekte tekrarlanmasini engellemeyi
amaglamaktadir. Bu durumda, pazarda bilingli paralellik doguran tek
tarafli rasyonel davranisin yasaklanmasi, firmaya rakibinin davranisini
gozetmemesini yani rasyonel olmayani emretmek anlamini tagtyacaktir
(Areeda ve Hovenkamp, 2003, ss. 205-206). Firmalarin rakiplerinin
davransglarina akillica ayak uydurmasinin tesebbiisler arasi rekabeti si-
nirlayicr anlagmalar rejimi kapsamina alinmasi, tek taraflilik ve birlik-
telik arasindaki sinirin yok olmasi, bu ise firmalar agisindan 6nemli bir
hukuki belirsizlik yaratabilecektir.

Gizli anlasmaya rekabeti sinirlayici anlagmalar rejimi dahilinde mii-
dahale edilmemesine yonelik literatiirde dillendirilen bir diger gerekce
gizli anlagmanin ¢ok nadir ortaya ¢ikacagi, firmalarin rekabetten ka-
¢inarak karlarini engoklagtirma amaglarint pek ¢ok durumda bu yo6n-
de bir iletisime bagvurmak suretiyle gerceklestirecekleridir (Werden,
2004, s. 762)®. Bu baglamda, iletisim olmaksizin bir anlagma denge-

# Dijitallesen ekonomik diizen i¢in bu argiimanin gecerliligi tartismaya agiktir. Nitekim,
firmalarin dogrudan iletisim kurmadan fiyatlama algoritmalari marifetiyle etkin ve daha
az maliyetli bir sekilde sinyallesebildikleri literatiirde siklikla dile getirilmektedir. Bkz.
(Dogan, 2017, s. 421).
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sinin kurulup siirdiiriilmesinin zorluguna dikkat ¢ekilmektedir (Kon-
kurrensverket, 2001, ss.56-70). Dolayisiyla pek ¢cok durumda gizli an-
lasma degil, iyi gizlenmis agik anlagma s6z konusudur’. Bu noktada,
dogrudan veya dolayli herhangi bir iletisim deliline ulagilamamigken
ihlale karar verilebilmesi yolunun agilmasi, yalnizca firmalar agisindan
hukuki belirsizlik yaratmakla kalmayacak, rekabet otoriteleri baki-
mindan ise iletisim delillerini ele gegirmek i¢in kullandiklar inceleme
araglarini gelistirme motivasyonunu azaltacak, yetki gelisimini kadiik
birakabilecektir. Nihayetinde eger ortada iletisim delili birakmayan bir
yeralu karteli sz konusu ise rekabet otoritesinin yetkilerinin s6z ko-
nusu kartelin gizlenme yontemini bertaraf edecek sekilde gelistirilmesi
ancak bu yonde bir ihtiya¢ s6z konusu ise miimniin olacaktir.

Bu konudaki sgiincii ve sonuncu gerekee ise gizli anlagmaya miida-
halenin uygulamadaki zorluklariyla dogrudan ilintilidir. Areeda ve Ho-
venkamp (2003, s. 206), bilingli paralel fiyatlandirmanin tek bagina
fiyat tespitine yonelik bir anlasma olarak ele alinmasi ve yasaklanmasi-
nin tek tarafli kararlagtirilmasi itibariyla tesebbiisler agisindan orantisiz
cezalandirma tegkil edecek olmasinin yani sira mahkeme ve rekabet
otoritelerince fiyatin kontrol edilmesi anlamini tagtyacagini da belirt-
mektedir.

3.2.3. Goriisiimiiz

Gizli anlagmaya yonelik olarak bu noktaya kadar yer verilen agiklamalar
dogrultusunda, bu alandaki sorunlarin iki temel soruya indirgenerek
cevaplanabilecegi distiniilmektedir: Bu sorulardan birincisi, “fzrma-
larn tek tarafly davraniglarwyla bilingli olarak rekabetten kaginmalarina
(gizli anlagmayaldanisikliga) rekabet hukuku miidabale etmeli midir?”
ve ikincisi ise “ davranisin esasen tek tarafli olmayip, tek rarafls oldugu
goriintiisiiniin verildigi durumlar bakimindan, yani olagan iletisim de-
lillerinin mevcur olmadigr durumda miidahale imkin: bulunmakta mi-
dir?” seklinde ifade edilebilir. Bu iki soru “oligopolistik bagimlilik”
ve “gizlilikle yiiriitiilen agcik danigiklilik” arasindaki ince ¢izgiyi 6n
plana ¢ikarmaktadir. Kanaatimizce, miidahale imk4ni bakimindan
kritik olan bu ayrimin belirli giiven araliginda ortaya konulabilmesi

%0 Petit (2003) gizli anlagmanin nadiren s6z konusu olmasi nedeniyle miidahale
gerektirmedigi goriisiine kaulmamakra, sikligindan ziyade 6neminin miidahaleyi mesru
kilacagini vurgulamakrtadir.

59




60

/' Rekabet Dergisi

olup, anlasmanin/uyumlu eylemin varligi bakimindan olagan/somut
iletisim delillerine mutlak ihtiya¢ olmamakla birlikte, asgari iletisime
karine teskil eder sekilde gelismis olan bir firma/pazar davraniginin or-
taya konulabilmesi gerekmektedir. Bu ¢erceve dahilinde meydana ge-
lebilecek senaryolar temelinde miidahale imkén, arag¢ ve yontemlerine
iliskin degerlendirmelerimize asagida yer verilmektedir.

Senaryo 1: Olagan/somut iletisim delillerinin varligi durumunda

Bu senaryo tegebbiisler arasi rekabeti sinirlayici anlagmalar rejiminin
klasik dosya versiyonu olup, dogrudan ve/ya dolayli olagan iletisim/ir-
tibat delilinin s6z konusu oldugu dosyalar bakimindan geleneksel yasal
cerceve dahilinde miidahale giindeme gelecektir. Olagan iletisim delili
ile ispatlanabilen dosyalar, “aik danisiklik” temelinde ve delil standar-
d1 uyarinca anlagma veya uyumlu eylem olarak ele alinabilmektedir.

Senaryo 2: Olagan/somut iletisim delilinin ve/ya iletisime ka-
rine tegkil edebilecek firma/pazar davranisinin bulunmadigi, mali-
yetlerle ve diger arz/talep faktorleriyle aciklanabilen fiyat paralelli-
ginin oldugu durumda

Olagan velya iletisime karine tegkil edebilecek pazar davranisinin,
yani herhangi nitelikte iletisim delilinin olmadig1 ancak fiyat paralel-
liginin (or. paralel fiyat aruglar1) s6z konusu oldugu dosyalarin da ge-
nel itibarla “gizli anlasma” senaryosuna dahil oldugu ifade edilebilir.
Bu dosyalarda fiyat paralelliginin maliyet ve/ya arz/talep faktorleriyle
aciklanabilir nitelikte olmasi halinde mevcut yasal ¢ergeve acisindan
“anlagma/uyumlu eylem” sonucu s6z konusu olmamaktadir.

Senaryo 3: Olagan/somut iletisim delilinin ve/ya iletisime ka-
rine tegkil edebilecek firma/pazar davranisinin bulunmadig: ancak
maliyetlerle ve diger arz/talep faktorleriyle aciklanamayan fiyat pa-
ralelliginin oldugu durumda

Bu senaryo klasik “gizli anlasma” yani “oligopolistik bagimlilik/
bilingli paralellik” senaryosu olup, pazarda meydana gelen rekabetci
olmayan dengenin firmalarin tek tarafli davraniglari ile temin edilmis
olabilecegine isaret etmektedir. Bu senaryo isbu makalenin konusunu
olusturan “gizli anlagma” haline tekabiil etmekte olup, kanimizca fir-
malarin tek tarafli davraniglariyla bilingli olarak rekabetten kaginmalari
anlamini barindiran gizli anlasma dengesine tegebbiisler aras: rekabeti
sinirlayict anlagmalar rejimi dihilinde miidahale edilmesi uygun de-
gildir. Zira bu halde ortada hedef alinabilecek, birlikteligi saglayan bir

firma davranisi olmayip, olasi yasaklama oligopolistik bagimliligi da
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iceren rasyonel firma davraniginin (6rnegin lider’! firmanin fiyatlarinin
takip edilmesine bagli olarak ortaya ¢ikan salt fiyat paralelligi halinin)
yasaklanmast anlamina gelecektir. Davranigi degil sonucu hedef alan
bu miidahale yonteminde rasyonel ve mesru firma davraniginin sor-
gulanmasi giindeme gelecek, firmaya rekabet hukuku eliyle rasyonel
olmayani yapmasinin emredildigi elestirisi 6n plana ¢ikacakur. Firma-
nin tek tarafli davranisini olugmast muhtemel anlagma dengesinden
kaginmak tizere kurgulamasi uygulama bakimindan yarattgi faydanin
otesinde tip 1 (hatali pozitif-anlasma yokken anlagmanin var oldugu
sonucuna ulagilmasi) riski barindirmaktadir. Bu durum uygulamada
onemli hukuki belirsizlik yaratma riski barindirmaktadir.

Fiyatlarin maliyetlerden ve diger arz/talep faktorlerinden bagimsiz
olarak yiikseldigi bir pazarda olagan iletisim delili veya iletisime karine
teskil edebilecek pazar davranigi da soz konusu degilse, ¢ok iyi gizlen-
mis a¢ik anlagma ihtimali tamamen ortadan kalkmayacak olmakla bir-
likte, bu sonucu dogurabilecek olan tek tarafli davranis —liderin takip
edilmesi gibi- ihtimalinin de gérmezden gelinmesi miimkiin degildir.
Diger bir ifadeyle, tek tarafli olarak ortaya konulan pazar davraniglar:
sonucu ortaya ¢tkan pazar dengesi de fiyatlarin maliyetlerden bagimsiz
gelismesine sebebiyet verebilecek niteliktedir. Bu tek taraflilik ihtimali
dislanmadigr siirece —ki bu kanaatimizce mevcut yasal ¢erceve dahi-
linde olagan iletisimin veya davranisin iletisime karine tegkil ettiginin
gosterilmesi ile miimkiindiir- salt fiyat-maliyet analizi temelinde anlas-
ma sonucuna ulasilmast hukukilik sorunlari yani sira inceleme aragla-
rinin gelisiminin kaditk kalmasina sebebiyet verecektir.

Diger taraftan, gizli anlasma dengesine miidahalenin bu dengeyi
besleyen pazar yapisinin engellenmesini teminen birlesme/devralma
rejimi oncill (ex-ante) denetimi dahilinde “koordinasyona bagli etkiler”
ve “birlikte hakim durum” hiikiimleri eliyle s6z konusu olabilecegi, bu
alanlarin giiglendirilmesi suretiyle “gizli anlasma” dengesi yaratan pazar
yapisinin olusmasinin engellenebilecegi degerlendirilmektedir.

Senaryo 4: Olagan/somut iletigim delilinin olmadig: ancak ile-
tisime karine tegkil edebilecek firma/pazar davraniginin oldugu
durumda

°! Lider firmadan kasit fiyat lideri konumundaki firma olup, asimetrik pazar paylarinin
oldugu ve en biiyiik paya sahip firmanin bu anlamda belirgin oldugu pazarlarda lider
firma genellikle en biiyiik pay sahibi firmayken, birbirine yakin paylara sahip firmalar soz
konusu ise farklilagabilecektir.
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Bu senaryo olagan iletisim delillerine ulagilamamis ancak, iletisime
karine tegkil eder sekilde gelisen pazar davranisinin s6z konusu oldugu
ve kanaatimizce Turk rekabet hukukunda yer alan “uyumlu eylem ka-
rinesi’nin yasal dayanak teskil edebilecegi senaryoyu icermektedir. Bu
senaryoda rekabet karsit1 dengeyi hedefleyen ve bu yondeki iletisime
karine tegkil edecek firma davranislarinin “uyumlu eylem karinesi” ara-

ciligiyla incelenmesi suretiyle anlagma sonucuna ulagilabilecektir.

Kartellerin zaman igerisinde gizliliklerini gelistirerek faaliyetlerine
yon vermesinin ve teknolojik imkinlar dogrultusunda anlagma den-
gesinin kurulmasi ve stirdiirtilmesinin kolaylastyor olmasinin buna
kargilik rekabet otoritelerinin gorece yavas ilerleyen inceleme arag geli-
simlerine bagli olarak giindemde artarak yer alan “gizlilikle yiritiilen
agtk danigiklilik” endiselerine cevaben bir politikanin benimsenmesi
kaginilmaz goriilmektedir. Bu noktada inceleme araglarinin olagan ile-
tisim delillerine ulagilmasini teminen gelistirilmesinin optimum politi-
ka secenegi olacagi degerlendirilmekle birlikte, “uyumlu eylem karine-
si’nin firma pazar/fiyatlama davranislarinin iletisime karine tegkil edip
etmedigine yonelik analizler eliyle islevsel kilinabilecegi, bu yaklasimin
hem yukarida yer verilen politika ihtiyacina cevap verebilecegi hem
de inceleme araglarinin gelistirilmesi motivasyonunda bir kayba neden
olmayacag: degerlendirilmektedir.

Uyumlu eylem karinesi eliyle fiyatlama davranisinin incelenmesi
sonucunda firmalarin fiyatlama ve pazardaki davranislari araciligryla
birbirleriyle rekabet karsiti sonucu besler sekilde iletisim halinde olup
olmadiklar: tespit edilebilecektir. Bu yontem sonuca degil firmalarin
stirece dahline odakli oldugundan yasaklanabilecek davranis (6rn. sin-
yalleme davranisr®?) hedef alinmis olacak boylelikle hukukilik kaygilart
da azalacakur.

Uyumlu eylem karinesinin davranigin iletisim niteligini ortaya koy-
mak {izere islevsel kilinmasi kanaatimizce bu aracin hem kullanim alan:

52 Sinyalleme davranisi uyumlu eylem doktrini dahilinde giindeme gelen gelecege doniik
pazar davranisini agtk edecek duyurular ve bilgi degisimleri olabilecegi gibi buradaki
baglami daha ziyade firma davranislarinin ekonomik analizi ile rekabet karsitt sonucu
besleyen bir diizenin firmalar arasinda kurulup kurulmadiginin ortaya konulmasidir. Bu
kapsamda drnegin bir fiyat tespiti dosyasinda firmalarin rakiplerinin fiyat artislarina nasil
tepki verdikleri, verilen tepkinin bir sonraki fiyat artislarina zemin olusturur niteligi ve
diizeninin rekabetci oldugu degerlendirilen diger dénemlerden belirgin sekilde farklilagip
farklilagmadig; incelenebilecektir. Bu inceleme sonucunda uyumlu eylem karinesi ile ispat
yiikii el degistirecektir.
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bakimindan netlik yaratacak hem de “anlasma” kavraminin iglevsel ki-
linmasinda, yani firma davranisini tek tarafli olmaktan ¢ikarmada kul-
lanilan “iletisim” sartina halel getirmeden buradaki uygulama boslugu
kaygilarina bir nevi cevap sunmus olacakur. Boylelikle, uygulamada
“anlagma” kapsami genisleyecek olmakla birlikte, “iletisim” sart1 tama-
men terk edilmemis, dolaysiyla literatiirde “iletisim” aracina ihtiyac
olmadigs, davranisin “anlagma stratejileri” (collusive schemes/strategies)
temelinde iktisadi analizi ile rekabet karsitr amacin ortaya konulabilecegi
gorigiingin® 6ngordugu kokli degisiklik yerine giiniin sartlarina uyum
mekanizmasi devreye alinmis olacakur.

Diger taraftan, uyumlu eylem karinesinin giiniimiize kadarki uy-
gulama gee¢misi incelendiginde, hitkmiin yukarida 6nerilen “iletisime
karine teskil eden pazar davranisinin” incelenmesi amaciyla kullanil-
madigy, hitkmiin lafzi nedeniyle sagladigr genis yorum imkénu ile “gizli
anlasma’ya uzanabilecek sekilde yorumlandigr goriilmektedir. Olagan
iletisim delili bulunmayan Géltas Cimento ve Maya III kararlarinda
ortaya konulan yaklagimda iletisime karine tegkil eden pazar davrani-
sindan ziyade ilgili sektorlerin bircok kez sikayete konu edilmis olma-
lart nedeniyle tegebbiislere kartel stiphesi olarak yaklasilmasinin etkisi
oldugu, Kurulun bu yaklagimla maliyetlerden bagimsiz fiyat arts ve
paralelligini, cok iyi gizlenmis acik bir anlasmanin delili olarak gor-
diigii anlagilmakeadir. Nitekim her iki kararda da “sekzoriin bircok kez
incelemeye tabi tutuldugu ve tesebbiislerin delil saklamada mabir oldukla-
72” vurgusu bulunmakreadir. Ancak, kanaatimizce mevcut yasal ¢erceve
bakimindan herhangi bir iletisim delili —ki buna iletisime karine tegkil
eden pazar davranisi dahildir- ortaya konulmaksizin, yani tek tarafli
goriinen davrangin ihlal bakimindan kolaylastirict eylem niteligi veya
iletisim vasfi ortaya konulmaksizin, salt fiyat-maliyet analizi ile ihlal
sonucuna ulagilmasi sakincali bir durum olup, anlasmanin ancak ileti-
sim/irtibat tizerinden islevsellestirilmesi optimum risk dagilimi barin-
dirmaktadir. Haliyle de yasal ¢ergevenin iletisim aract bakimindan de-
gil, ne tiir davranislarin iletisim tegkil edecegi noktasinda gelistirilmesi
uygun yontem olacaktir. Bu bakimdan kanaatimizce uyumlu eylem
karinesinin pazarda yaraulan sonug tzerinden degil, iletisime karine
teskil eden pazar davranisi tizerinden islevsel kilinmasi gerekmektedir.

Sonug olarak, 4054 sayili Kanun’un 4. maddesi ve gerekgesi lafzi
olarak “gizli anlagma”y1 kapsayan bir miidahale alan: sunsa da, gerek

53 Bkz. Andreoli-Versbach ve Frank (2015).
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Tiirkiye ve mehaz kabul ettigi AB gerekse en koklii rekabet hukuku uy-
gulayicist konumundaki ABD bakimindan uygulamadaki genel kabul
bakimindan gizli anlasma rekabeti sinirlayici anlagmalar rejimine ait
yasal cercevede yer almamaktadir®. Bu dogrultuda, gizli anlasmaya yo-
nelik tartigmalarin mevcut yasal ¢ercevenin degistirilmesinden ziyade,
iletisimin kapsaminin “iletisime karine tegkil eden pazar davraniglar”
ckseninde gelistirilmesi ve/ya iletisimin ortaya ¢ikarilmasina yonelik
inceleme araglarinin iyilestirilmesi odaginda yiriitiilmesi kanimizca
rekabet hukuku gelisimine daha fazla katk: sunacakur.

SONUC

Gizli anlagma, ayni firmalarin ayni pazar(lar)da siirekli rekabet halinde
olmalarina bagli olarak, herhangi bir iletisim/irtibat olmaksizin ortaya
¢tkan koordinasyon sonucunda fiyatlarin rekabetci diizeyin tizerinde
olusmasidir. Gizli anlasma dengesinin kurulmasi ve siirdiiriilmesi ba-
kimindan, pazarin yapisal olarak iletisime ihtiyag duyulmadan koordi-
nasyonun saglanmasi ve siirdiiriilmesine elverigli olmasi gerektigi kabul
edilmektedir. Bu baglamda rakip sayisinin azligy, yiiksek giris engelleri,
etkilesim/rekabet siklig1, coklu pazar etkilesimi, piyasa seffafligi, paza-
rin biiytimekte olmasi gibi etmenler gizli anlasmay1 kolaylastirirken,
yenilik¢i pazarlar, asimetri, alici giicii, dalgali talep gibi unsurlar ise
zorlastirmaktadir (ceteris paribus).

Gizli anlagma piyasada yaratugi sonug bakimindan rekabeti sinirla-
yict anlagmalar rejimi dahilinde per se yasak kabul edilen kartellerden
farki olmayan, bununla birlikte anlagmalar rejimine dair mevcut yasal
cercevenin gerekli kildigy iletisim/irtibat unsurunu barindirmadigin-
dan mehaz ABIDA md. 101 ve istisnalar1 olmakla birlikte 4054 sayili
Kanun'un 4. maddesi kapsaminda ihlal teskil etmemektedir. Gizli an-
lagmaya, birlesme rejimi dahilinde yukarida belirtilen pazar yapisina
iliskin etmenler cercevesinde onciil (ex-ante) miiddahale imkani bulunsa
da, anlagma rejimi dahilinde ardil (ex-post) miidahale imkan: bulunma-
mast bir uygulama boslugu olup olmadig: ve varsa bu boslugun nasil
giderilebilecegi konusundaki tartismalari beslemektedir.

Daha onceleri yalnizca oligopol piyasalarin zayif rekabetgi isleyi-
si dahilinde giindeme gelen gizli anlagma, giiniimiizde biiyiik veri ve
internetin tesebbiislerin rakiplerinin davraniglarini takip etme ve bu
davraniglara uygun davranist kurgulamada sagladigi kolaylik nedeniyle

54 Petit, N. (2003, ss.48-49)
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gorece ¢ok sayida tesebbiistin yer aldig1 piyasalar bakimindan da firma-
larin rekabet etmek yerine bilingli sekilde rekabetten kacinabilecekle-
rine yonelik endiseler esliginde giindemde kalmaya devam etmektedir.
Tiiketici refahini 6nceleyen rekabet politikalart bu endigeleri daha st
boyutlara tagimakta, gizli anlasmanin rekabeti sinirlayict anlagmalar
rejimine dhil olmasi gerektigi goriisii zaman igerisinde daha fazla dil-
lendirilmektedir.

Tirkiye bakimindan ise bu durum istisnai olarak bazi kararlarda
kullanilmis olan “uyumlu eylem karinesi’nin éniimiizdeki donemde
daha fazla kullanilmasina neden olabilecek niteliktedir. Zira anlagma/
uyumlu eylem sonucu bakimindan dogrudan ve/ya dolayli iletigimi/ir-
tibat1 gerekli goren mehaz AB uygulamasindan farkls olarak 4054 sayili
Kanun'un 4. maddesinde 6ngoriilen uyumlu eylem karinesi lafzi ola-
rak herhangi bir iletisime gerek duyulmadan ihlal sonucuna ulagilabil-
mesine imkin saglamaktadir. Iletisim/irtibat olmakstzin, bu anlamda
firma davranglarinin iletisim ve/ya kolaylastirict eylem niteligi ortaya
konulmaksizin salt bilingli fiyat parallelligi ile ihlal sonucuna ulagiimasi
kanaatimizce firmalar nezdinde 6nemli hukuki belirsizlik yaratabilecek
ve inceleme araglarinin gelistirilmesini sekteye ugratabilecek nitelikte-
dir. Bu nedenledir ki, gizli anlasmaya yonelik tartismalarin iletigimin
kapsaminin gelistirilmesi ve/ya iletisimin ortaya ¢ikarilmasina yonelik
inceleme araglarinin iyilestirilmesi odaginda ytirtitiilmesi kanimizca re-
kabet hukuku gelisimine daha fazla katk: sunacakur.

Diger taraftan, giiniimiizde teknolojik gelismelere bagli seffaflasan
pazar sartlar1 ve kartellerin artan gizlenme yontemleri kargisinda go-
rece yavas ilerleyen inceleme ara¢ gelisimine sahip rekabet otoriteleri
bakimindan “gizlilikle yiirtitiilen agik danigiklilik” endiseleri artarak
giindemde yer almaya devam etmekte olup, bu endiselere cevaben bir
politikanin gelistirilmesi de kaginilmaz goriinmektedir.

Yukarida yer verilen gortintirde gelisen iki politika ihtiyact baki-
mindan Tiirk rekabet hukuku uygulamasinda “uyumlu eylem karinesi”
araciliryla bir yakinsamanin saglanabilecegi diistiniilmektedir. Kana-
atimizce, uyumlu eylem karinesinin pazarda ortaya ¢itkan sonug degil,
“iletisime karine tegkil eden pazar davranigt” tizerinden islevsel kilina-
bilecek, boylelikle bir yanda mevcut yasal ¢erceve korunurken diger ta-
rafta “anlasma’nin kapsaminda gizli-acik danisiklik ayrimi gozetilerek
birlikte davraniglara yonelik derinlestirilen analiz ile genisleme temin

edilebilecektir.
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Abstract

The increased personal data processing with the big data technologies has
raised significant concerns on both data protection and competition. While
the collection of data without consent and misuse of data by third parties
have fostered new data protection regulations, recent concentrations be-
tween big data processors and the asymmetric power between undertakings
and individuals led several claims ranging from considering data protec-
tion issues under competition law assessments to revising competition law
regimes in order to catch digital eras competition/data protection prob-
lems. Consequently, the intersection between competition law and data
protection law has become a prominent subject. However, existing studies
are focused on limited aspects of either data protection law or competition
law enforcement and some of them are meant to break down the existing
standards. Therefore, this study targets providing a detailed look over this
interplay without losing the broader perspective at the same time. 1o ques-
tion how to approach data-related anticompetitive practices in the Euro-
pean Union, this study unfolds whether there is a theoretical intersection
between two legal regimes; analyses what the interplay is in practice; and
after discussing how this interplay should actually be, it proposes a sugges-
tion for the competition law assessment of data-related cases.
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Avrupa Birliginde Veri Koruma Hukuku ile
Rekabet Hukuku Arasindaki iliski:
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Oz

Biiyiik veri teknolojileri ile artan kisisel verilerin islenmesi hususu, veri ko-
ruma ve rekabet bakimindan onemli endiseler uyandirmaktadsr. Verinin
agik riza alimmaksizin elde edilmesi veya verinin digiincii taraflarca usul-
stiz kullanilmast veri koruma alaninda yeni diizenlemeleri tetiklerken, son
zamanlarda biiyiik veri isleyicileri arasinda gerceklestirilen yogunlasmalar
ve soz konusu tesebbiisler ile bireyler arasinda olusan orantisiz giig, rekabet
hukuku kapsaminda veri koruma hususlarinin da degerlendirilmesinden
dijital cagin sorunlarin: yakalayabilmesi icin rekabet hukuku diizenleme-
lerinin yenilenmesine kadar pek ok onerinin ortaya atilmasina yol agms-
tzr. Boylelikle rekabet hukuku ile veri koruma hukuku arasindaki iliski
onde gelen bir tartisma konusuna doniismiistiir. Ancak, halibazirdaki ¢a-
lismalar soz konusu iki hukuk dalindan en az birini sinirly bakss agistyla
degerlendirmekle kalmakta, hatta bu calismalarin bir kismi wygulamada
yerlesmis standartlarin yikilmasini ongormektedir. Bu sebeple, bu ¢alisma
soz konusu iliskinin genis agiyr kaybetmeden ayrintily bir taramasini he-
deflemektedir. Bu bakimdan bu calisma -Avrupa Birligi'nde veri odakls
rekabete aykirr wygulamalarin nasil ele alinmas: gerektigini sorgulamak
lizere- iki hukuk dali arasindaki teorik iliskiyi, bu iliskinin uygulama-
ya ne sekilde yansidigini ve esasinda bu iliskinin ne sekilde gerceklesmesi
gerektigini inceleyecek; sonrasinda veri odakly vakalarin rekabet hukuku
kapsaminda degerlendirilmesine yonelik bir oneride bulunacaktr.

Anahtar Kelimeler: veri koruma, rekabet hukuku, gizlilik, rekabete ay-
krs uygulamalar, veri odakls vakalar
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The significance of personal data processing has been increased ex-
ponentially in parallel with the big data technologies. Businesses can
offer a range of innovative and customised services as a result of the real
time data collection in enormous scales, powerful processors and data
algorithms (Organisation for Economic Co-operation and Develop-
ment (OECD), 2016). Most data-driven businesses, search engines or
social networking platforms in particular, provide zero-price services in
exchange of personal data, which is then commercialised to target ad-
vertisers. Indeed, as Bygrave highlights, “... these companies know more
about us than our partners and closest friends.” (Bygrave 2014, p. 4).!

However, these developments have raised significant concerns on
both data protection and competition. On the one hand, the collec-
tion of data without consent or even without knowledge of the users
and misuse of data by third parties, have arisen significant awareness
towards data protection (Bygrave 2014, p. 4). On the other hand, the
number of concentrations between big data processors has been in-
creased and the asymmetric power between undertakings and individ-
uals created a “take it or leave it” situation over users.

Consequently, fierce debates have started among regulators, leg-
islators and practitioners. Several legislative actions have been taken
regarding data protection or privacy’. With respect to competition,

! See the well-known Zarget case, where the father of a teenager in the US, learned that
his girl is pregnant, after the data analytics system of a supermarket identified a teenager
as pregnant, and sent her advertising coupons on baby clothes and cribs accordingly
(Duhigg, 2012; Alemanno, 2018).

2 While the term ‘privacy’ is more akin to American approach, the Europeans prefer
data protection (Van Den Hoven, Blaauw, Pieters & Warnier, 2018)”container-
title”:”The Stanford Encyclopedia of Philosophy”,”publisher”:”Metaphysics Research
Lab, Stanford University”,”edition”:”Summer 2018”,’source”:”Stanford Encyclopedia
of Philosophy”,”abstract”:”Human beings value their privacy and the protection of
theirpersonal sphere of life. They value some control over who knows whatabout them.
They certainly do not want their personal information tobe accessible to just anyone
at any time. But recent advances ininformation technology threaten privacy and have
reduced the amount ofcontrol over personal data and open up the possibility of a range
ofnegative consequences as a result of access to personal data. The21st century has become
the century of Big Data andadvanced Information Technology allows for the storage and
processingof exabytes of data. The revelations of Edward Snowden havedemonstrated
that these worries are real and that the technicalcapabilities to collect, store and search
large quantities of dataconcerning telephone conversations, internet searches and
electronicpayment are now in place and are routinely used by governmentagencies. For
business firms, personal data about customers andpotential customers are now also a
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adoption of new rules has been proposed to be able to adequately eval-
uate markets and potential infringements. For instance, to capture
mergers with a low turnover but a high corporate value like in acqui-
sitions of digital start-ups, merger thresholds are argued to be revised
(Moorcroft & Strat, 2018, p. 8). Even several hypothetical theories of
harm have been established basing on collusions between machines
which use artificial intelligence tools without human intervention for
anticompetitive agreements (Ezrachi & Stucke, 2016).

Furthermore, especially with the renowned merger cases such as
Google/DoubleClick’ and Facebook/WhatsApp?, the intersection between
competition law and data protection law has become a prominent sub-
ject. Several claims were put forward ranging from considering data
protection issues under competition law assessments to revising com-
petition law regimes to be able to catch digital era’s competition and/
or data protection problems (Costa-Cabral & Lynskey, 2017, p. 13).
Opverall, data protection advocates purported larger considerations in
competition cases, some of which are meant to break down the existing
standards (Graef 2016, p. 283).

In that respect, the majority of studies about the incorporation of
data protection concerns in competition law are focused on limited
aspects of either data protection law or competition law enforcement.
It would be insufficient and misleading to discuss when to intervene
in the context of competition law without addressing the substantive
standards of both legal regimes (Costa-Cabral & Lynskey, 2017, p. 14).
Therefore this study targets providing a detailed look over the issue of
interplay without losing the broader perspective at the same time.

Given above point of views, at an era of information technologies,
the interplay between data protection law and competition law have
become a major point of focus. Leaving aside merger thresholds or col-
lusions by artificial intelligences, as they are rather straightforward or

key asset. At the same time, themeaning and value of privacy remains the subject of
considerablecontroversy. The combination of increasing power of new technology andthe
declining clarity and agreement on privacy give rise to problemsconcerning law, policy
and ethics. The focus of this article is onexploring the relationship between information
technology (IT. Similarly, although ‘right to data protection’ and ‘right to privacy’ overlap,
they do not exactly encounter the same meanings. See (Graef 2018, p. 284). However, in
the context of this study, no distinction is made between the two.

3 Google/DoubleClick (Case COMP/M.4731) [2008] O] C184/10.

* Facebook/WhatsApp (Case COMP/M.7217) [2014] OJ C297/13.

75



76

/' Rekabet Dergisi

too hypothetical, how to approach data-related anticompetitive prac-
tices’ remains unsolved. In order to address this controversial issue, the
study will first unfold if there is a theoretical intersection between two
legal regimes; second, analyse what is the interplay in practice in light
of the case law; and third, discuss how this interplay should actually
be.¢ It will finally propose a suggestion for the competition law assess-
ment of data-related cases. Though the study focuses on the enforce-
ment standards of the European Union (EU), references will be made
to other jurisdictions to provide a comparative analysis.

1. IS THERE AN INTERSECTION BETWEEN DATA
PROTECTION LAW and COMPETITION LAW?

Several arguments have been raised for integrating data protection
policies with competition law. On the one hand, the European Data
Protection Supervisor (EDPS) suggested that data protection rights
should be considered within competition law enforcement and mar-
ket power in digital markets should be regulated accordingly (EDPS,
2014). On the other hand, the European Commission (EC) and na-
tional competition authorities heavily discussed on big data and data
protection issues when assessing competition law cases (Moorcroft &
Strat, 2018).

In order to be able to healthily scrutinise the interplay between data
protection and competition laws, it is first necessary to analyse if there
is an intersection between the two. The backgrounds, goals, scopes and
tools of both legal regimes are crucial factors that pave the way for the
interplay. In that respect, this part will unfold the legal concepts of data
protection and competition law in the EU respectively and examine
their characteristics in a comparable way in order to identify if there is
an intersection.

1.1. Data Protection and Privacy Laws
In the international context, for the first time, although not binding,

the Universal Declaration of Human Rights (UDHR, 1948) laid down
that “No one shall be subjected to arbitrary interference with his privacy,

5 Unilateral or coordinated effects analyses in the merger investigations are included.
¢ 'The study excludes the role of big data in relevant market and market power assessments
for an in-depth analysis of anticompetitive practices.
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Jfamily, home or correspondence, nor to attacks upon his honour and rep-
utation. Everyone has the right to the protection of the law against such
interference or attacks”” International Covenant on Civil and Political
Rights (1966), an international treaty that 169 parties are commit-
ted to, rule similar provisions.® It is self-executing and has the power
to influence national laws. Moreover, after the Snowden revelations’
in 2013, the United Nations endorsed new resolutions regarding the
right to privacy in the digital age. They prohibited mass surveillance
due to its potential detrimental effects on democracy, freedom of ex-
pression and private life (Handbook on European data protection law,
2018, p. 22).

In Europe, data protection rules are safeguarded under both Coun-
cil of Europe and the EU. After the adoption of the UDHR, the
Council of Europe’s European Convention on Human Rights (ECHR,
1950) which is legally binding, afirmed the right to privacy as well." It
prohibited public authorities from interfering with the exercise of this
right unless based on a legal ground. Although it does not contain a
specific provision on data protection, its provision is broadly interpret-
ed to also cover data protection (Graef 2016, pp. 283-284)."

Both the UDHR and ECHR, were established well before the era of
the information society, internet or even computer. While these inven-
tions provided unique benefits in terms of quality of life, efficiency and
productivity, they have also created threats to privacy. Consequently, a
new term of privacy, namely ‘informational privacy’ or ‘right to infor-
mational self-determination’ has been derived to be able to specifically
regulate the collection and usage of personal information. Data pro-
tection legislation has been established eventually in the light of these
new terms (Handbook on European data protection law, 2018, p. 18).

With that regard, first data protection laws in the EU were estab-
lished during 1970s by Germany and Sweden. Then in 1980, the
OECD declared Guidelines on the Protection of Privacy and Transbor-
der Flows of Personal Data (OECD Guidelines, 2002). It delineated
the core principles regarding privacy and personal data protection. A

7 Art.12.

8 Art.17.

? See “The five most important events of 2013’ (Dyer & McGregor, 2013).

10 Art.8.

1" See cases Amann v Switzerland (2000) ECHR No.27798/95 para.65; Rotaru v Romania
(2000) ECHR No.28341/95 para.43.
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year later, the Convention for the protection of individuals with regard
to automatic processing of personal data (Convention 108) was signed.
In the international context, it serves as the unique binding source for
data protection laying down the general principles and rules. It covers
all data processing activities no matter if realized by public, or private
sectors, courts or government agencies (“Council of Europe- Data Pro-
tection”)

When it comes to EU specific rules, however, data protection law is
a combination of several primary and secondary laws. In that respect,
the adoption of the Lisbon Treaty (2009) represents a milestone for
two major developments: First, the EU Charter of Fundamental Rights
(Charter), which is aimed to incorporate all individual rights in the EU
to a single document, upgraded as a binding source with the Lisbon
Treaty (“European Commission-Why do we need the Charter?”). Be-
cause the Charter requires the EC to “espect the rights, observe the
principles and promote the application thereof in accordance with their re-
spective powers™, it is argued that data protection and privacy became
privileged goals, inter alia, over competition law goals (Costa-Cabral
& Lynskey, 2017, pp. 40-41). However this type of interpretation has
not been confirmed by the courts. Second, it provides a legal basis
to enact secondary law on data protection. As a result, the General
Data Protection Regulation'® (GDPR) was ruled in 2016, replacing
the Data Protection Directive (DPD, 1995) and is being applied since
2018 (Costa-Cabral & Lynskey, 2017, p. 16; Graef, 2016; Handbook
on European data protection law, 2018).

It is worth analysing the GDPR specifically as it constitutes the
current major omnibus data protection regulation of the EU."” 'The

2 Are.51(1).

13 Treaty on the Functioning of the European Union (TFEU), Art.16.

!4 Regulation (EU) 2016/679 on the protection of natural persons with regard to the
processing of personal data and on the free movement of such data, and repealing
Directive 95/46/EC [2016], O] L119

> More specific regulations about data protection are also in force like Directive
2009/136/EC concerning the processing of personal data and the protection of privacy
in the electronic communications sector (E-Privacy Directive), O] 2002 L337/11 or
Directive (EU) 2016/680 of the European Parliament and of the Council of 27 April
2016 on the protection of natural persons with regard to the processing of personal data
by competent authorities for the purposes of the prevention, investigation, detection or
prosecution of criminal offences or the execution of criminal penalties, and on the free
movement of such data, and repealing Council Framework Decision 2008/977/JHA, OJ
L 119/89
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underlying purpose of DPD was to ensure free flow of personal data
between member states (MSs)'¢. Since directives do not directly ap-
ply to MSs, the effectiveness and dissuasiveness of the DPD had long
been criticised (Handbook on European data protection law, 2018, pp.
29-30). Thus, to accomplish a sufficient and equal level of protection
in every point of the union and to modernise the law according to
technological developments, an EU level regulation was ruled. In that
context, the GDPR is not only established for right based but also
economic based goals."”

To analyse its intersection with competition law, some substantial
aspects of the GDPR are notable. First, the GDPR clarifies previ-
ous rights, obligations in the DPD and also principles in the OECD
Guidelines and Convention 108 (Coates 2011, p. 368), but with sev-
eral changes that adapt itself to technology and the ways that personal
data is collected. Thus, it enables a broader scope for privacy enforce-
ment (“Understanding Key Changes from the Data Protection Direc-
tive to GDPR”; Costa-Cabral and Lynskey, 2017, p. 16). It defines
personal data wider as “any information relating to an identified or iden-
tifiable natural person”.'® The term identifiability broadly referred as
designating a person by “all means” reasonably likely to be used."” Not
necessarily names, identification numbers, but online identifiers like
IP (Internet Protocol) addresses, cookies and RFID (Radio Frequency
Identification) tags might be deemed as personal data.” Sensitive data
is deemed to include genetic and biometric data as well.”!

Second, personal data processing is lawful as long as it relies on at
least one of the six legal bases, most notable ones of which are consent,
performance of a contract, public or legitimate interests.”” No hierar-
chy exists between these bases (Costa-Cabral & Lynskey, 2017, p. 16).
The controllers may well rely on the grounds other than consent. How-

16 DPD, Art. 1(1).

17" Art.1, GDPR. Accordingly, the European Data Protection Board is established as a
body of the Union (Art.68). Moreover an independent supervisory authority (EDPS) has
been constituted as secretariat of the Board (Art.75). EDPS operates at the highest level
of the EU. (“EDPS-About”, 2016)

18 Art.4.

19 Recital 26.

20 Recital 30.

21 Are9.

2 Art.6.
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ever, when the controllers seek consent, terms offered to data subjects
are subject to competition or may be improved by competition. For
instance, limits and purposes of the processing or security may influ-
ence quality, variety and innovation (Costa-Cabral & Lynskey, 2017,
pp- 30-31).

Third, the GDPR sets up borderlines between permissible and im-
permissible processing of individual data (Costa-Cabral & Lynskey,
2017, p. 17). It introduces rights to data subjects and imposes obliga-
tions to data controllers/processors. The rights can be restricted against
other societal interests such as national security, defence or other im-
portant objectives of the EU or an MS (like public health or social se-
curity) or the rights and freedoms of the others as far as the restrictions
are necessary and proportionate.”® This indicates that data protection
authorities conduct a balance test for which competition authorities
may not have enough competence.

With regards to the rights, the GDPR addresses the right to data
portability?, which is an entirely new provision that not only strength-
ens the personal data protection, but also challenges the businesses,
especially cloud computing services to be able to facilitate the relevant
infrastructure. The provision enables data subjects to receive and/or
transmit their personal data that is provided to a controller by consent
or contract in a structured, commonly used and machine-readable for-
mat. If technically feasible, direct transfer to another controller may be
requested. The controllers are encouraged to establish in interoperable
formats that enable data portability.”

Fierce debates have been raised among businesses about this right’s
implications on competition in terms of increasing users’, customers’
or consumers trust and on competition law in terms of developing ap-
propriate systems to be able to answer data portability requests (Engels
2016; “DLA Piper”; Zanfir 2012, pp. 161-162). This right ensures
similar protection with the essential facilities doctrine. Limitations to
data portability may result in entry barriers, when combined with net-
work effects. However, the issue is investigated under competition law
only when the undertaking is dominant. Whereas, the GDPR provides
this protection regardless of the market power of the controllers (Bor-
nico & Walden, 2011, p. 284).

3 Art.23.
24 Art.20.
% Recital 68.
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Fourth, although competition law is interpreted as having the
strongest enforcement mechanism among consumer protection laws
including data protection law, tougher sanctions were brought under
the GDPR as well. Prior to the GDPR, the amount of fines have been
determined by MSs.?® Consequently, the protection was fragmented
between MSs, which was one of the fundamental reasons that the
DPD was replaced with a regulation. Indeed, that may have stimulated
the data protection advocates to propose data protection concerns to
be examined under competition law enforcement, which has tougher
penalties.

However, after the enactment of the GDPR, data controllers may
be penalised up to 10 or 20 million EUR or, in the case of an un-
dertaking, up to 2 or 4% of the total ‘worldwide’ annual turnover of
the preceding financial year depending on the types of infringement”
(Yaros, Kalé, Nishikawa & Harrison, 2018). Like competition law, the
GDPR is currently ranked among the laws having the highest sanc-
tions for noncompliance (“DLA Piper”). Moreover, damages action
can be taken against privacy breaches no matter the damage is material
or immaterial®, even mere emotional distress may be deemed suffi-
cient for the liability of the data controllers as can be seen Google v
Vidal-Hall case” in the United Kingdom.

Having analysed the fundamental goals, principles and vehicles of
data protection law, the next section will exercise similar points in the
context of competition law.

1.2. Competition Law

Competition law in the EU has been primarily developed by the courts.
As for the courts, they identified infringements by reference to the un-
ion goals.”® Article 3(3) of the Treaty on the European Union reads the
union goals, inter alia, as establishing an internal market and working

% Arts.22-24, DPD. For instance, in the United Kingdom, monetary penalties were ‘just’
up to £500,000 (Yaros, Kalé, Nishikawa & Harrison, 2018).

7 Art.83, GDPR.

% Art.82, GDPR.

» [2015] EWCA Civ 311.

3 Although courts for sometimes referred to examples provided in Article 102 and
conducted analogical approach, in general they pursued a teleological approach, i.e.
basing the analysis to the union goals. (Chalmers, Davies & Monti, 2010, pp. 1008—
1009)
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for the development of the EU on the grounds of balanced economic
growth, competitive social market economy, social progress, protec-
tion of environment. The Protocol (No 27) on the internal market
and competition®', then, clarifies that the internal market within the
meaning of Article 3(3) includes a system ensuring that competition
is not distorted. In that respect, by legislation, the EU set multi-type
goals with the overriding principle of free internal market.

In practice on the other hand, promoting European integration and
protecting competitive process were key objectives. While competition
law always has been used as a tool of market integration, protection
of competitive process was unclear and evolved over time. First, with
influence of ordoliberals, it was defined as approaching towards per-
fect competition by contesting economic power. Second derivation is
ensuring economic freedom (Gerber 2010, p. 184). This is meant, for
instance, in abuse of dominance context, freedom of SMEs not to be
foreclosed from a market (Fox 2013, p. 332) Furthermore, after 2004,
a more economics-based approach is announced by the EC. Consum-
er welfare is emphasized as a significant component of the integrated
market objective. Attention is devoted to types of conducts that elim-
inate competition and ultimately are most harmful to consumers.’”
In other words, after modernisation process, efficiency and consumer
welfare became predominant goals.

Yet, ‘can consumer welfare goal encompass data protection/priva-
cy’ arises as another paramount point to be exercised individually. In-
deed, pursuing non-efliciency objectives is not a new debate (Zimmer
2012). It has long been questioned. It is hard to convert non-efficiency
concerns such as media pluralism, environmental protection, public
health as well as data protection into economic measures. Competi-
tion authorities do not have sufficient legal competence and technical
expertise. Thus, they are principally regulated by other laws as long as
they cannot be transformed into economic efficiency benefits (Coates

2011, p. 394; Costa-Cabral & Lynskey, 2017, p. 13; Graef 2018, p.
124).

31 Protocol (No 27) on the internal market and competition [2012] O] C 326/309.

32 Guidance on the Commission’s enforcement priorities in applying Article 82 of the
EC Treaty to abusive exclusionary conduct by dominant undertakings [2009] O] 45/7
(Guidance Paper), paras.1,5.
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Nevertheless, recently, a developmental approach containing
non-efficiency goals is contended over the world (Bakhoum 2012).
Even the EU along with the United States (US) started to argue (Chaz-
an, 2019a) competition law with respect to their national security or
public interests concerns for instance (Chazan, 2019b; Mergers: Com-
mission prohibits Siemens’ proposed acquisition of Alstom, 2019) These ar-
guments are rejected because such instrumentalisation of competition
law to political interests may distort the competition (Waked 2015,
p. 974). Likewise, data protection advocates endeavour to incorporate
data protection with consumer welfare goals (EDPS, 2014). Despite
these arguments, enforcement of competition law turned out to persis-
tently focus on economic efficiency on behalf of the consumers (Graef
2018, p. 124).

Having regard to the main statute and goals, the EU competition
law intervenes in collusions, abuse of dominance position and concen-
trations that significantly impede effective competition (Graef 2018, p.
123). Article 101 TFEU prohibits any agreements between undertak-
ings, decisions by associations of undertakings and concerted practices
which may affect the trade between MSs and which have as their object
or effect the prevention, restriction or distortion of competition within
the internal market. This provision may be inapplicable provided that
the conditions in Article 101(3) are satisfied.

Article 102 (TFEU) prohibits abuse of dominant position includ-
ing exploitative abuses as well as exclusionary abuses. Albeit, it does
not have a provision that enables legal exceptions like in Article 101, to
distinguish competitive conducts from anticompetitive ones, a tool of
objective justification or efficiencies defence is constituted by case law.
However, case law demonstrated that it is rather hard to meet require-
ments of objective justification and proportionality (Dabbah 2004, p.
375).

Concentrations which have a union dimension, are subject to prior
notification according to EU Merger Regulation by reference to turn-
overs of concentrating undertakings.*> A merger will raise concerns
when it is expected to substantially lessen the competition, i.e. weak-
ens rivalry to the harm of consumers (Dabbah 2004, p. 529). The EC

has wide-range powers from accepting commitments put forward by

33 Council Regulation (EC) 139/2004 [2004] O] L24/1.
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undertakings to remedying those concerns to blocking the transaction
entirely (Whish & Bailey, 2018, p. 849).

After underlining the detailed aspects of the EU data protection
and competition law, two legal regimes will be compared and contrast-
ed in the next section.

1.3. A Comparison between Data Protection Law and
Competition Law

In order to exercise if it is pertinent to incorporate data protection law
concerns to competition law assessments in the context of the EU,
comparing them in terms of their goals, means and scopes becomes
indispensable. Whereas both aim to enhance free market integration,
deal with power asymmetries and protect individuals, the means and
the scopes of two regimes are different.

In terms of commonalities, firstly element is tackling with power
asymmetries. Generally there is an imbalance between individuals and
data controllers especially taken into account the digitalisation and
cloud computing (Article 29 Data Protection Working Party, 2014, p.
23). Data protection law remedies by requiring legal basis for process-
ing and introducing rights to data subjects against unlawful process-
ing. Similarly, competition law is concerned with undertakings which
possess market power and reduce output or capacity, increase prices,
decrease quality of products or restrict consumer choice or supress in-
novation (Whish & Bailey, 2018, p. 2). If individuals lose control over
their data, undertakings may strengthen their market power, likewise,
increased market power may enable posing unlawful processing. In
that respect two laws support each other (Costa-Cabral & Lynskey,
2017, p. 21).

Second, both regimes target similar goals. In addition to market
integration both areas of law are enforced for general public. Data pro-
tection law directly safeguards natural persons. With the assumption
that data subjects are sensitive to privacy issues, data protection may
emerge as a factor that boosts competition. Likewise, competition law,
safeguards consumers against distortion of competitive process and di-
rect harm through decrease in quantity, quality, variety or innovation
(Costa-Cabral & Lynskey, 2017, p. 22).>* Nevertheless, this similarity

3% See Guidance Paper, para.6.
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aspect involves conflicting assumptions. First, the sensitivity presump-
tion of data subjects does not reflect the current reality (Costa-Cabral
& Lynskey, 2017). While many users are concerned about privacy of
their data, in rare cases they actually act on them (Coates, 2011). This
may create a hurdle and lead to vague assumptions when data privacy
concerns are exercised in competition law cases as will be exercised in
the consequent parts. Second, there is no clear roadmap to ensure in
which circumstances consumer welfare is maximised, for instance, in
terms of proper price level that does not exploit the consumers. Com-
petition authorities are deemed ill-placed to determine if price levels
are exploitative or not (Whish & Bailey, 2018, p. 2).

In spite of the similarities, data protection and competition law
have significant divergences regarding their means and scopes. Firstly,
data protection law targets to protect a fundamental right via enabling
individuals control over personal data. Accordingly, they can restrict
the collection and processing of personal data. Whereas, competition
law targets consumers in general rather than individual customers.
Besides, generally it protects consumers indirectly via intervening in
anticompetitive conducts and mergers which may significantly impede
effective competition (Graef 2016, p. 333).

Secondly, data protection law pursues a human-rights based ap-
proach, while competition law pursues an effects-based approach es-
pecially after the modernisation process. Newly introduced right to
data portability can illustrate this divergence explicitly. The GDPR
provides the right to all individuals if the data is based on consent and
processing is carried out by automated means. Whereas, competition
authorities may attain data portability as a duty only if the controller is
dominant and meets conditions specific to refusal to supply.”

Thirdly, the two fields differ in their scopes. The GDPR covers only
personal data, whereas competition law may deal with all types of data.
To illustrate via data portability, data cannot be requested to transfer
unless it is related to identified or identifiable data subjects. Moreover,
as opposed to data directly provided by the users, those derived from
user behaviour or created by data analytics may fall outside the scope
in case of a strict interpretation (Graef 2018, p. 133). In contrast, if the
abuse of dominance conditions are satisfied, competition law reach-

% Guidance Paper para.81.
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es to a wider scope irrespective of the type of data (Graef 2016, pp.
333-334).

1.4. Conclusion

Opverall, there are some commonalities in terms of dealing with mar-
ket asymmetries, protecting market integration and the general public.
However, it may be misleading to acknowledge that they both aim
to consumer welfare because data protection assumes that individuals
are sensitive about their privacy. Additionally, competition law rarely
applies for exploitation as competition authorities are not suitable for
determining in which circumstances consumers are being exploited.
Despite the commonalities, data protection law protects personal data
of ‘individuals’ via a human rights based approach, whereas competi-
tion law protects ‘consumers in general” regardless of the type of data
via an effects-based approach.

With regards to substantive intersections of two laws, Costa-Cabral
and Lynskey (2017) describe their relationship as “family ties” as both
are under EU law family and have some similarities. Data protection
and privacy may prevail other goals especially after the Lisbon Treaty’s
coming into force. Although this argument is open to interpretation
of the courts, it is admissible to conclude data protection law intersects
competition law in three aspects.

First, conditions offered for consent or other data protection ele-
ments can create a competition parameter in terms of quality, choice
and innovation. Theoretically, undertakings can both compete on or
distort these parameters. Second, data portability creates an overlap de-
spite of the differences in the scopes of application. Third, it is claimed
to include data protection/privacy interests in competition law assess-
ments with a wider interpretation of consumer welfare goal. However,
for the third aspect it should be noted that ‘consumer law’ is more akin
to data protection law as both are concerned with individuals rather
than aggregate consumers (Costa-Cabral & Lynskey, 2017, p. 18).

In sum, it is clear that the two regimes intersect each other in the-
ory. To figure out how, the next part will concentrate on the cases in
practice.
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2. WHAT IS THE INTERPLAY BETWEEN DATA
PROTECTION LAW and COMPETITION LAW?

Data accumulation by a few but large undertakings created concerns
about data privacy especially due to world-shaking security incidences,
and uninformed data collection/processing via cookies or invalid con-
sent (Di Porto 2018). Several rules and regulations on data protection
have brought into force to overcome these issues as referred in the
previous part.

Simultaneously discussions on the interplay between privacy-anti-
trust regimes have been arouse in two major aspects. First, the ade-
quacy and up-to-dateness of competition law especially against digital
markets was questioned (Kerber 2016, p. 860). Second, many of large
online undertakings are two or multi-sided platforms that benefit from
network effects. The more users they have, the more users join them.
This asymmetric power results in a take-it-or-leave-it approach against
users. The users’ control over personal data becomes challenging or
even deceptive that they cannot negotiate for terms and conditions of
use, just accept whatever is offered by those undertakings (EDPS 2014,
p. 35). Therefore, competition law was regarded as a short-cut remedy
for data protection infringements (Kuner, Cate, Millard, Svantesson &
Lynskey, 2014).

However, there is an overflow of literature proposing intervention
by competition authorities disregarding its scope. A number of schol-
ars suggested employing competition law tools to prohibit monopolies
from directly exploiting individual data and enhance individual choice
(Botta & Wiedemann, 2018; EDPS, 2014). By doing so, a number of
studies lack the substantial features of either side. For instance, some
simply aim to challenge the market positions of dominant undertak-
ings, which may be misleading, as competition law does not prohibit
dominance. Whereas some others questioned the over-interventionist
role attained for competition law (Davilla, 2017a).

Having demonstrated that there is a theoretical intersection between
data protection and competition law in the first part, this part aims to
illustrate what is the intersection in practice. For that purpose, the
proposals for intervention and non-intervention towards privacy-re-
lated cases will be analysed respectively, in the light of developments
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in practice, namely cases and academic studies. Therefore, instead of
hypothetical scenarios, theories of harm encountered in practice and
how competition law enforcement reacted them will be analysed.

2.1. Competition Law Approaches Towards Non-Intervention in
Data-Related Issues

The intersection of competition and data protection law has evolved
from the Asnef-Equifax case®® in 2006. The ECJ was referred for an
agreement between financial institutions to create a common credit
history registry of their customers. In response, the ECJ did not con-
sider the lawfulness of the processing of customer data. It simply de-
clared that ‘such data protection issues are not a matter of competition
law’. The Advocate General (AG) did not favour inclusion of these
issues in the main competition law assessment either.”” Rather, he sug-
gested informing the borrowers about the processing to allow them
to follow which data is being processed and rectify if it is necessary.
However, the EC did not follow the opinion of AG and left the issue to
the governors of data protection (Zanfir-Fortuna & lanc, 2018, p. 2).

From the wording of the ECJ, commentators rightly inferred that it
does not exclude data protection as a whole, but implies that compe-
tition law enforcement should pursue its underlying objectives (Graef
2016, pp. 334-335). That can be illustrated with subsequent cases. In
AstraZeneca v. Commission case®®, the court re-emphasized the necessity
of at very least the restriction on competition to be able to pursue an
abuse of dominance case (Altmayer 2018, p. 52). The same approach
towards the scope of competition law continued to be reflected in the
following cases.

Attention towards the accumulation of data and data privacy have
mainly been aroused by merger cases in digital markets. Debates are
polarised on whether data accumulation should be regarded as a risk in
competition law investigations. This notion was first argued in Google/

% Case C-238/05 Asnef-Equifax et al v Asociacion de Usuarios de Servicios Bancarios
[2006] ECR I-11125, para.63.

37 ibid, Opinion of AG Geelhoed, Case C-238/05, ECRI-11125 para.56.

3 Case T-321/05, AstraZeneca v. Commission, 2010 ECR 1I-2830, paras.845. Appeal
dismissed. Case T51/89 Tetra Pak v Commission [1990] ECR 11309, paras.23-24.
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DoubleClick merger® in 2008 at which time Google gathered large
amounts of individual data as near-monopoly of online search market,
and DoubleClick was the pioneer of “ad serving, management and
reporting technology for website publishers and advertising compa-
nies”. The merger meant monitoring what people search for and which
websites they click at one hand. In that case personal data in subject
was so significant that it could not be ignored (Altmayer 2018, p. 43;
Zanfir-Fortuna & lanc, 2018, pp. 3—4).

Therefore, the EC assessed both horizontal and non-horizontal con-
cerns. For the elimination of DoubleClick as a potential efficient rival
in intermediation for online advertisement, the EC determined there
still remains a sufficient number of competitors. In terms of non-hori-
zontal effects, it assessed foreclosure risks in search advertising and on-
line intermediation services and ad serving markets. It also separately
analysed risks due to consolidation of the databases of search behaviour
and web browsing behaviour. After a market investigation, it conclud-
ed that the merger is unlikely to exclude competitors and significantly
impede the effective competition (Graef 2016, pp. 288-300).

The difference of the merger is that for the first time personal data
was examined as a separate asset. Many commentators argued that
parties possess the most significant constituents of online advertising,
transaction would create a position that cannot be achieved by the
rivals and consequently would lead to harm to advertisers, publishers
and consumers. Contrarily, the advertisers and publishers are not con-
cerned with their data to be accessed by others and search data of the
users is accessible via other competitors or third parties, according to
investigation.*” Moreover, contracts of advertisers with DoubleClick
prohibit their data to be used in target ads on Google (Geradin &
Kuschewsky, 2013, pp. 12-13).

Notwithstanding above assessments, the EDPS’s arguments go
against the grain of the EC. It criticised the EC for not examining
effects of the merger on the search market, user data privacy and con-
sumer welfare (EDPS 2014, pp. 29-30). The EC, however, distin-

guished data protection concerns from its analysis. It pinpointed that

¥ Google/DoubleClick (n 3), paras.4-5, 192, 221-222, 278, 286-289, 329-332, 356-
366.
% Google/ DoubleClick (n 3) paras.361-363.
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its analysis is without prejudice to data protection and privacy laws. It
assessed only data accumulation concerns in terms of network effects
leading foreclosure (Geradin & Kuschewsky, 2013, pp. 12-13; Zan-
fir-Fortuna & lanc, 2018, pp. 3—4). Similar conclusion was obtained
from the same investigation in the US, despite of a dissenting opinion.
Commissioner Harbour claimed that greater attention should have
been given to network effects and implications for data protection.*!

Another case where privacy related issues have been brought into
debate at least partially is 7ele Atlas/TomTom merger* in 2008. It in-
volved a vertical relationship between navigable digital maps of Tele At-
las and portable navigation devices of TomTom. The upstream market
was a duopoly where the only rival was Navteq and TomTom possessed
a strong position in the downstream market. The EC was concerned
about the risk of a vertical input foreclosure. However, it concluded
that it is unlikely due to the existence of Navteq and sales losses in
maps could not be compensated by an increase in TomTom devices.

Unlike the expectations, the assessment of the merger was not based
on data privacy. In fact, the parties claimed efliciencies as a result of
feedback data from TomTom’s customer base, which would help Tele
Atlas develop its maps further. However, the EC did not appraise if
feedback data involves personal data and if the transaction raised pri-
vacy concerns. It just considered sensitive data of undertakings rather
than individuals.

Some commentators recognised this approach as political instead of
representation of a legal attitude towards data protection. They assert-
ed that the EC would not endanger its decision to be dismissed as there
was no clear reason to rely on data privacy (Zanfir-Fortuna & lanc,
2018, p. 6). Moreover, the EC elaborated that the product value is
influenced by the way user data is used. Albeit the case seems as an ex-
ample for non-intervention to data protection issues, due to this elab-
oration, commentators argued that the EC acknowledges data privacy
as an element of quality (Graef 2016, pp. 308-309; Zanfir-Fortuna &
lanc, 2018, p. 6).

4l Dissenting Statement of Commissioner Pamela Jones Harbour in the matter of
Google/DoubleClick FTC File No.071-0170.
2 TomTom/Tele Atlas (Case COMP/M.4854) [2008] O] C237/8, paras.193-237.
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Similar efficiency claims can be seen in Microsofts acquisition of Ya-
hoo! Search® in 2010. The EC assessed that the transaction would aid
the merger in facilitating its algorithm via data from search queries, by
which it can obtain more users, and in the end would better compete
with Google (De Peyer 2017, pp. 780-781). Therefore, the EC referred
to some underlying notions of the monetization feedback loop theory
which involves (i) online platforms can monetize their services better
by target advertising when they can access user data, (ii) consequently
the demand from advertisers would increase and facilitate competition
between platforms. This time, the EC approved the transaction since
the merger would further compete with Google. Commentators stip-
ulated if Google were the notifying party instead of Microsoft/Yahoo,
the EC would assess the data as an entry barrier. Albeit, the EC evalu-
ated large databases may restrict new entries, again it did not examine
data privacy (Chirita 2018, p. 160).

With reference to Tomtom/Teleatlas and Microsoft/Yahoo! Search
cases, the EDPS proposed that the EC analysed the protection of client
confidentiality and incentives of the parties to mitigate concerns of
customers (EDPS 2014, p. 30). As Costa-Cabral favourably mentions,
the analysis of the EC comprised of consumers who are not enjoying
confidentiality anymore and does not fully represent individual pri-
vacy. Therefore, the analysis was merely limited to privacy as a non-
price competition parameter (Costa-Cabral 2016, p. 509). In another
way, however, the notion that competition on privacy is beneficial to
consumers, is not novel in competition law enforcement and does not
necessitate a new interpretation of consumer welfare (Costa-Cabral
2016, p. 503).

In Zelefonica UK/Vodafone UK/Everything Everywhere joint venture
decision*, 2012, the parties planned to process data collected via its
transaction and advertising services for targeted advertising and analy-
sis of consumer behaviour purposes. Though the EC defined a separate
market for data analytics services, it did not refer to data protection ob-
ligations (Zanfir-Fortuna & lanc, 2018, pp. 8-9) and privacy concerns
specifically. The EC examined horizontal foreclosure effects rising from
incorporation of different kinds of data, including personal, location,

B Microsoft/Yahoo! Search Business, (Case COMP/M.5727) [2010].
“ Telefonica UK/Vodafone UK/Everything Everywhere/][V (COMP/M.6314) [2012] OJ
C66/5, paras.542-557.
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response, social behaviour and browsing data. It concluded that the da-
tabase of joint venture does not amount to unique and essential data;
a number of competitors like Google, Apple, Facebook, card issuers,
reference agencies or retailers can have access to similar data from a
number of channels like utilities providers or internet providers (Davil-
la 2017a, p. 376; Zanfir-Fortuna & lanc, 2018, pp. 8-9).©

Similarly, in 2014, the EC cleared the Facebook/WhatsApp merger.*®
It did not assess Facebook-Messenger and WhatsApp as close compet-
itors in consumer communications services. Moreover in online ad-
vertising services, even if Facebook is assumed to use WhatsApp as an
advertising platform, or utilise WhatsApp database for ads displayed
on Facebook, there would still remain sufficient alternative suppliers
for target advertising and valuable user data for ads. Whereas, Federal
Trade Commission (FT'C) warned parties to ask for consent for any
alteration in processing for the same case in the US. However, bench-
marking the US with the EU would be misleading since the FTC is
distinguished from the EC in respect that it is responsible both for
antitrust and also privacy violations under Section 5 of the FTC Act”.

The transaction led severe criticisms. Opponents claimed the merg-
er encountered an aggregation of the two parties’ databases®®, which
possibly would endanger users when processed by big data analytics
(Wahyuningtyas 2017, pp. 790-791). Conversely, the EC pinpointed
that privacy concerns regarding the transaction is in the very scope
of data protection. However, this does not mean refusing any possi-
ble links between competition and data protection matters. It, indeed,
emphasized competition as a way of better communication services
like privacy and security. Some scholars inferred that the EC hinted at
data protection requirements as part of its analysis from its assessment
that Facebook will need to first change its privacy policy in order to
apply target advertising on WhatsApp (Zanfir-Fortuna & lanc, 2018,
p- 3). For some, the EC acknowledged privacy as a competition pa-

® Likewise, in Verizon/Yahoo, data on scrutiny was not characterized as unique. (Case
COMP/M.8180), [2016], para.91-93.

4 Facebook/WhatsApp (n 4).

47 Tt prohibits “unfair or deceptive acts or practices in or affecting commerce”. Although
it is questioned if FTC has authority to intervene in privacy-invasions under Section 5, it
continues to do so as the courts rejected appeals against its reach (Stevens 2014, p. 4).

4 At that time encountered 1.3 billion Facebook users, of which 250-350 million were
Facebook-Messenger users, and 600 million were WhatsApp users.
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rameter and monitored that WhatsApp lost some users after the merg-
er announcement (Costa-Cabral & Lynskey, 2017, pp. 25-26). Some
others criticised the decision as it did not analyse a separate market for
acquisition of personal data and effects of the merger on competition
on privacy. For instance, they criticised the decision as not questioning
if WhatsApp’s privacy policies could change due to Facebook post-
transaction (Graef 2016, pp. 345-346).

Moreover, post-merger developments further illustrate how the two
regimes complementarily function in the context of their own scope.
In 2016, WhatsApp announced it would share user data such as phone
numbers and device details with Facebook to be used for better adver-
tising. However, the parties ensured that they would not share their da-
tabases when the transaction was notified. Yet, in order for a controller
to be able to transfer such data, it needs to rely on a legal basis such
as explicit, freely given, specific, informed and unambiguous consent
according to the GDPR.

In contrast, WhatsApp failed to provide it, specifically (i) created a
false impression that if users do not subscribe in thirty days, they can-
not use the service, (ii) imposed a preselected opt-in, (iii) provided opt-
out option pages later that users could not figure out they can opt-out,
(iv) executed unfair terms of use in the contract. Consequently several
cases were held in MSs. For example in 2016, Germany Data Protec-
tion Commissioner of Hamburg ordered Facebook to stop collecting
and delete user data acquired from WhatsApp. In Italy, in 2017, the
Consumer Protection Authority imposed a fine of €3 million against
Whatsapp (Chazan & Murgia, 2016; Fildes & Politi, 2017).

It should be underlined that these sanctions are concerning data
protection law. With regards to competition law, however, the link was
misleading information for notification of transaction. The EC con-
ducted a follow-up investigation, detected the user accounts of the two
entities can be matched contrary to what Facebook claimed during
the transaction and fined Facebook with €110 million on that basis®
(Altmayer 2018, pp. 44-45).

Some scholars characterised the Facebook/WhatsApp merger to-
gether with Google/DoubleClick as missed opportunities to confront
modern-day “anti-competitive and strategic practices concerning

¥ Facebook/WhatsApp, Commission Case M. 8228 [2017].
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personal data in digital markets”. They argued competition laws are
ill-suited for fast moving digital markets (Chirita 2018, pp. 166-167).
Though, it may be argued that the US could still not enact a general
data protection law covering all its states and markets, and still con-
tinue to offer protection under fragmental regulations (Coates 2011,
p. 388), the EU has a separate omnibus authority for data protection.

Furthermore, the follow-up developments after the merger consti-
tute three paramount consequences in terms of this study. First, had
the EC challenged the transaction just for privacy concerns, this would
not have only lowered the standards of proof, but also undermined
the possibility of data transfer on legitimate grounds. For instance,
WhatsApp might have well informed its users and transferred data af-
ter a lawful consent. Second, competition law lacks the legal ground
and expertise to assess a legal consent or other bases which is in the very
scope of data protection law. Third, when a privacy breach raises, this
case illustrates each legal regime can intervene in within the reach of
their own legal regime effectively and function complementarily.

2.2. Competition Law Approaches Towards Intervention in
Data-Related Issues

A case where the EC explicitly conducted data protection issues in
competition law enforcement was Microsoft/LinkedIn merger™ in 2016,
though the link was again not privacy but data accumulation. The EC
scrutinised several areas in relation to the merger. First, regarding on-
line advertising services, horizontal effects of merging user databases
were analysed. More specifically, the risk of linking user’s work history,
professional connections, search behaviours with advertising services
was investigated. The EC cautiously underlined that parties in gener-
al and consolidation of data in specific are subject to data protection
laws of MSs and the GDPR. Notably, it added that such combinations
would be applied based on (lawful) consent as well. Thus, instead of
privacy intrusion, it examined if the merged data leads an entry barrier,
but concluded that it would not be the case since rivals can still reach
large amounts of data and neither of the two entities transfer user data
to third parties.”!

50 Microsoft/LinkedIn (Case M.8124) Commission Decision C(2016) 8404 [2016].
°! ibid paras.177-79, 337-51. See also (Altmayer 2018, pp. 53-54; Zanfir-Fortuna &
lanc, 2018, pp. 15-16)



The Interplay Between Data Protection Law and Competition Law in the European... %

Second, vertical effects were examined regarding customer relations
management and software solutions. In these areas, the EC specifical-
ly questioned the risk of foreclosure of rivals from input provided by
LinkedIn. Then, not only it concluded that LinkedIn does not provide
its data to third parties and its database is not essential, but it also
re-emphasized the liability of Microsoft under data protection laws in
case it uses the LinkedIn database as a whole.”

Finally, conglomerate effects were scrutinised. The risk of Micro-
soft to ‘use its dominant position in operating systems for personal
computers and productivity software’ to enhance LinkedIn’s position
regarding professional social networking has led the merger to end
up with commitments. This risk involved the integration of Linke-
dIn to Microsoft Office, leading entry barriers to LinkedIn’s competi-
tors, as well as a decrease in incentives to offer better privacy policies.
Thus, the merger was cleared conditionally upon three situations: (i)
the LinkedIn software should be removable from Microsoft products,
(ii) Microsoft products should be operable with other professional so-
cial network services, (iii) and these competitors should be allowed to
access “Microsoft Graph” to help drive new subscribers to their own
competing social networks.” It should be noted that these concerns
fundamentally stemmed from Microsoft’s market position in another
market, not from data accumulation matters.

Inspite of commitments linked to data access issues, Microsoft/
LinkedIn is not the first case. In Zhomson/Reuters merger™* concerning
a consolidation between two suppliers of the financial database, the EC
identified the foreclosure risk against desktop product providers. Hence,
entities proposed divesture of copies of their databases to third parties.
These cases illustrate the extremity of the proposals towards adjustments

of competition law specific to big data matters. What was carried out in
MagilP’, IMS Health’® or Microsof#”” cases, is also well-suited to the cases

above (Marini-Balestra & Tremolada, 2017, p. 344).

W

* ibid paras.246-370. See also (Davilla 2017b, p. 374).

3 ibid para.350. See also Altmayer 2018, pp. 53-54.

4 Thomson/Reuters (Case COMP/M.4726) Commission Decision C(2008) 654 [2008].
% Joined cases C-241/91 and C-242/91 Teélefis Eireann and Independent Television
Publications Ltd v Commission of the European Communities [1995] ECLI:EU:C:1995:98
56 Case C-418/01 IMS Health GmbH & Co. OHG v NDC Health GmbH & Co. KG
[2004] ECLLI:EU:C:2004:257

57 Case T-201/04 Microsoft [2007] ECLI:EU:T:2007:289.

W
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Although the above cases illustrate somehow an intervention in
terms of data protection, albeit they did not encounter what advocates
of data protection exactly expected, the newly announced case of Am-
azon (Porter, 2019), may signal an approach in an opposite way. Based
on its preliminary findings, the EC started an antitrust investigation
for Amazon’s use of ‘sensitive data’ of ‘retailers’. Amazon offers two-sid-
ed services as online sale of goods as a retailer and hosts its marketplace
for independent retailers whose data about products and transactions
is being continuously collected on the platform. The investigation will
detect if and how Amazon used accumulated data of retailers against
competition and towards selection of the retailers to be displayed in
the Buy Box’®. Though the investigation has just started, regardless
of its outcome, in case the so-called sensitive data of retailers includes
personal data®, the case will constitute the first comprehensive case of
the EC with a competition related theory of harm based on privacy
intrusion. Seemingly, the concerned data is more of commercial data
than private data. In that case, the investigation will constitute just
another example where data is analysed only for the exclusion of rivals.

Interventions to dominant undertakings in that respect have long
been signalled by both the EDPS and the EC Commissioners (EDPS
2014; “Commissioner Joaquin Almunia-European Commission-Press
release”, 2012). They implied the dominant companies might apply
for privacy infringements to obtain an advantage against competitors
(Graef 2018, p. 136). Graef favoured data protection law can be used as
a benchmark to capture new types of infringements in digital markets
as well. She argued there would be no reason not to scrutinise a sepa-
rate competition violation ‘when a strong link is established between
privacy infringements and dominance’. But notably she also addressed
that any violation of data protection by dominant undertakings should
not automatically be acknowledged as abuse of dominance. In that
respect commercial or individual privacy issues should primarily be
handled by consumer and data protection authorities.

5% A tool that allows customers to add items from a specific retailer directly into their
shopping carts and is vital for retailers due to its volume of transaction.

» The GDPR only applies to personal data which is any information related to an
identified or identifiable natural person by reference to inter alia economic identity of
these natural persons (Article 4(1), GDPR).
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Similarly Facebook is under scrutiny by the Bundeskartellamt
(“Bundeskartellamt--Bundeskartellamt prohibits Facebook from com-
bining user data from different sources”, 2019) Facebook collected vast
amounts of data by embedding its products (like button, Facebook
login option and Facebook Analytics) to third-party websites. As con-
sumers were not adequately informed about the type and extent of
their processed data, the consent is found to be invalid. FacebooK’s pri-
vacy infringement consequently led to an abuse of dominance inves-
tigation. This opens a gateway to refer data protection principles like
data minimisation, purpose limitation as a benchmark in competition
law analyses (Graef 2018, p. 136).

However, it should be noted that Amazon and Facebook cases seem
to differ in their theories of harm. While the former is concerning
commercial data and exclusion of rivals, the latter seems more to ex-
amine personal data and direct exploitation of consumers. The Bun-
deskartellamt included the exclusionary theory of harm on the basis
that unfairly accumulated data led to identity-based network effects
and user lock-in, which consequently excludes rivals. Nevertheless, this
theory is found problematic and unconvincing since foreclosure effect
has failed to be established.

The EC illustrated its harm theories especially when it diverged
from categorical infringements like in Microsofi®® or Google Android®'.
In Microsoft the EC relied on market surveys and networks effects.
In Google Android, it relied on status-quo bias (consumer inertia) of
users that make them stick to pre-installed options. Whereas, in the
Facebook case foreclosure effects were not based on a clear evidence
(Kathuria 2019, pp. 100-101). Just embedding Facebook products to
other web sites, for instance, do not inhibit other social network ser-
vices from doing the same (Colangelo & Maggiolino, 2018, p. 228).
Apart from these debates, however, these cases illustrate again that
there is no need for a new competition approach specific to data-inten-
sive markets (Kathuria 2019, p. 100).

Another example of privacy-antitrust interplay with a strong theory
of harm can be seen from the Autorité de la concurrence’s (French

Competition Authority, FCA) GDF-Suez (ENGIE) decision in 2017

0 Microsoft (Case COMP/C-3/37.792) [2004] O] L32/23.
' Google Android Commission Decision AT.40099 [2018].
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(“French Competition Authority fines ENGIE €100 million for abus-
ing its dominant position on the French retail gas supply market”,
2017).%* The case represents an illustration of both the duty to share
individual data with competitors and how a competition authority or-
ders to comply with data protection rules. GDF Suez was a formerly
monopolist natural gas supplier and settled with the FCA for using
customer datasets and infrastructure it obtained via its monopoly sta-
tus to foster its contacts in other markets (and offer prices outside the
scope of public service obligation). The FCA regarded that although
datasets containing contact details, technical information and con-
sumption data are not essential assets, GDF-Suez did not obtain it by
innovation but merely by its monopolistic status and the dataset creat-
ed a competitive disadvantage against its competitors. Thus, GDF-Su-
ez was imposed an interim measure to provide its competitors access
to datasets® it collected before diversification so that its competitors
would be able to reach potential customers (Autorité de la concurrence
& Bundeskartellamt, 2016, p. 31).

Second aspect of the case is pertinent to the way the FCA ordered
an interim measure. First, the FCA referred to the opinion of the
French Data Protection Authority (FDPA) about the case. So far this
interaction confirms what the EDPS recommended in its preliminary
opinion. It underlined that competition, data protection and con-
sumer protection authorities should all coordinate for a more effec-
tive enforcement. Nevertheless, the FCA obliged the undertaking to
specifically notify customers about the case and ask their consent for
sharing their data with third parties and it provided GDF-Suez a draft
notification which urges customers to send a letter in thirty days if they
do not prefer transfer of their data.

Several arguments were raised against the second aspect. First the
way of forcing customers to take action themselves for not giving con-
sent may not be in line with the data protection rights. It would be
more appropriate to provide them both with the choices of ‘opt-in’
and ‘opt-out’. In Microsoft or Google cases and Microsoft/LinkedIn
merger, the significance of default settings and status-quo bias towards

62 FCA regarded the fact ENGIE might not be aware of its obligations immediately after
diversification as a mitigating factor for the fines.
% Names, addresses, telephone numbers and consumption profiles.
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pre-installed options have already been illustrated. Second, there may
be other ways of legitimate bases. Third, how to comply with data pro-
tection rules is not in the FCA’s reach. Consequently, commentators
claimed the authorities should have performed a closer cooperation.
It would have been more appropriate had the FCA provided a general
statement about the need to comply with data protection when grant-
ing duty to share and left the FDPA to monitor if the remaining steps
of GDF-Suez are in line-with data protection (Graef 2016, p. 317).

2.3. Conclusion

In the light of above cases, it is clear that data may not just represent an
input but also a separate asset. Moreover, we can observe that the data
can take several forms in the context of anticompetitive conducts. It
may constitute an entry barrier due to the accumulated big data which
risks exclusion of rivals, a privacy-intrusion which risks exploitation of
consumers/data subjects or a competition parameter which is consid-
ered as an ingredient of quality.

First, in almost all cases exclusionary/foreclosure effects rising due
to accumulated data are examined. Data is analysed against creating
an entry barrier, or against constituting an essential facility. In that
respect, Microsoft/LinkedIn case presents a notable example. It ended
up with commitments. However, the risks considered in that case were
mainly on the bases of tying/interoperability theories rather than data
accumulation/privacy concerns. But it should be noted that this ap-
proach is not specific or new to digital markets. For instance in 7hom-
son/Reuters case, the merging databases are divested due to the concerns
about data access.

Second, except the cases like Microsoft/LinkedIn, the EC conclud-
ed there still remains sufficient competition or alternative channels to
reach data. Despite the reactions against big data, the data accumu-
lation cases like Facebook/WhatsApp or Google/DoubleClick mergers
were not deemed to close the substantial part of the relevant markets.
Therefore, it is unlikely for data-related transactions to be intervened

in unless the data is unique and non-replicable by the rivals (De Peyer
2017, p. 782).
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Third, both the ECJ and EC distinguished data protection con-
cerns, data protection obligations, individual rights, lawfulness of the
processing from its analyses either by not mentioning them or explic-
itly addressing them by not being covered under competition law. In
Asnef-Equifax case, the ECJ rightly refused to order the parties to in-
form their customers about processing. Although the FTC carried out
such an approach in Facebook/WhatsApp merger, the structure of data
protection and competition authorities are different in the EU. While
the FTC covers both antitrust and unfair (including privacy intrusion)
practices, in the EU, separate agencies are responsible for these areas.
Therefore, competition agencies may not be competent to order how
to comply with data protection rules as illustrated in GDF-Suez case.
Instead a more co-operative approach between competition and data
protection agencies is suggested.

Fourth, competition rules are criticised as being ill-suited to dig-
itised markets. The suggestion went beyond the value-based merger
thresholds, privacy is proposed to be protected under the consumer
welfare goal. However, developments after Facebook/WhatsApp transac-
tion illustrate how competition and data protection agencies can catch
the infringements while staying limited to their own reach.

Although these criticisms were not materialised EU wide, the Bun-
deskartellamt’s Facebook case signals that exploitation of data subjects
may account for abuse of dominance. It attempts to establish an ex-
clusionary theory of harm, but, this is not deemed persuasive as there
seems no impact on competitors. In that context, the EC Commis-
sioners indicated that it requires ‘restriction on competition/compet-
itors’ as well as ‘consumers’. The newly announced Amazon case also
seems to be in line with this notion as it includes creating a disadvan-
tage against third party competitors. Even though it is not clear if the
data scrutinised is commercial data of the retailers or personal data,
when there is a strong link between data protection and competition
law infringements, competition law can apply. In that respect, data
protection rules may be used as a benchmark.

Fifth, the EC pointedly addressed in the mergers like Microsoft/
LinkedIn, the processing of data can be carried out on a legitimate
basis as well as privacy intrusion. Yet, the sensitivity of individuals
against privacy differs considerably. For instance in Google/DoubleClick
merger, while commentators argued for the privacy of the advertisers/
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publishers, the EC concluded that they do not worry about transfer of
their data.

Sixth, in Zomtom and Yahoo mergers, the EC evaluated privacy as a
parameter of competition amongst others like security. But some aca-
demics commented that the EC should have analysed the effects of the
transaction on privacy as well as other parameters of consumer welfare.
Given the above mentioned uncertainty about privacy sensitivity, it is
questionable how precise that analysis could be made.

Having analysed the way of interplay between competition and data
protection law in the light of data-related cases, the next part is devoted
to discuss how this interplay should actually be. As we may envisage
that there will be more cases especially about privacy related conducts
of dominant undertakings, a closer look to the role of data-related ex-
ploitation in competition law is essential.

3. HOW SHOULD BE THE INTERPLAY BETWEEN DATA
PROTECTION LAW and COMPETITION LAW?

The fundamental reason behind the controversies in the interplay be-
tween data protection and competition law is consumer welfare. As
the first part illustrated, it is the common goal between two law sys-
tems. Data protection advocates favoured, inter alia, Article 102 can
be used as a vehicle to promote data protection. Although the article
in wording encompasses both exclusionary and exploitative conducts,
the second part illustrated that in practice the EC focused on either
exclusionary conducts or foreclosure effects. Furthermore, a consistent
approach has been established by the ECJ not to intervene in direct
exploitation.

Nevertheless, recent cases of especially national competition author-
ities are more inclined to deal with direct exploitation of consumers in
terms of privacy in line with what data protection advocates propose.
Therefore, to be able to figure out how the interplay between competi-
tion law and data protection law should be, it is necessary to examine
the treatment towards exploitative abuses. In that respect, this part will
first touch the limitations of competition law, then, that of privacy
perception with respect to data-related exploitative practices, finally
will suggest a cautious approach for the data-related cases.
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3.1. Limitations of Competition Law Towards Data-Related
Exploitative Practices

In order to enshrine the limitations of data-related exploitative prac-
tices, first the standards of competition law towards exploitation in
general need to be analysed. The definition of abuse of dominance
is not provided in Article 102, instead, the case law introduced the
relevant concept (Chalmers et al., 2010, pp. 1008-1009). In Hoff-
man La Roche, the ECJ defined it as an objective concept where the
dominant undertaking influence the structure of a market since com-
petition is weakened because of its behaviours that cannot account
for normal competition.®* The ECJ further explained abuse as using
methods other than those within the scope of competition on merits.
Distinguishing permitted unilateral conduct from abusive ones was
based on normal competition/competition on merits (or competition
on performance).®

Nevertheless, the notion of competition on merits is countered by
scholars as being impractical and dangerous since it can easily be con-
verted to a market regulation mechanism. They argued that it may lead
courts to shape the performance of undertakings according to their
choices instead of letting them be shaped by consumers and other mar-
ket participants (Riziotis 2008, p. 90). Similarly, some scholars con-
tended that courts relied on competition on merits to ensure fairness.
However, it was argued that this approach may not be viable due to its
inadequacy of analytical power in terms of justifiability and predicta-
bility (Chalmers et al., 2010, p. 1008).

Considering the case law, a “special responsibility” is assigned to
dominant firms since the first judgements of the ECJ from the late
1960s to now (Gerber 2010, p. 187).° Exclusionary practices like
refusing to deal, below-cost or selective pricing, exclusive dealing are
amounted to abuse of dominance as they distort competition to the
detriment of consumers and impede economic freedom of SMEs
(Chalmers et al., 2010, pp. 1008-1009). In terms of exploitative prac-
tices, Article 102(2)(a) TFEU explicitly positions unfair practices as

¢4 Case C-85/76 Hoffmann-La Roche & Co. AG v. Commission, [1979] ECR 461, para.91.
© ibid para.177.
% Case C-322/81 Michelin v Commission [1983] ECR 3461.
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an example of abuse of dominance. In Continental Can®, it is clarified
that this article %s not only aimed at practices which may cause damage to
consumers directly, but also at those which are detrimental to them through
their impact on an effective competition structure’. Thus, though a few, in
some cases where markets were not believed to be able to self-correct,
action was taken against excessive practices.®®

Yet, for more than half a century, the court decisions about exploit-
ative practices are far less in number when compared to exclusionary
practices (Whish 2005, p. 194). Similarly, the EC prioritised to inter-
vene in exclusionary abuses as they appear to be more common. How-
ever, conducts like excessive pricing, which directly exploit consumers
are acknowledged to be liable under Article 102 and the EC keeps the
interruption as an alternative, especially when the markets cannot be
ensured otherwise.®

In determining whether a pricing is unfair, the identification of
“whether the dominant undertaking has made use of the opportunities aris-
ing out of its dominant position in such a way as to reap trading benefits
which it would not have reaped if there had been normal and sufficiently
effective competition” is emphasized.”® As this definition is deemed quite
similar to the definition of dominance, drawing the line between the
two is found to be difficult.”! Thus, prohibition of exploitative prac-
tices would mean prohibition of efforts towards profit maximization.
This would discourage innovation and investment (Motta & de Streel,
2007) Furthermore, a significant issue about the exploitation via pri-
vacy is that these conducts are all designed in the context of a product
or service which consumers pay for. Nevertheless, in data-related cases,
most services are offered for free.

Having analysed the substantial aspects of exploitation abuses in
general, the principal argument of the EDPS is to intervene in ex-
ploitation of data subjects under the consumer welfare approach

7 Case C-6/72 Continental Can v. Commission [1973] ECR 215, para.26.

8 Case 226/84 British Leyland v Commission [1986] ECR 3263; Case C-385/07 P Der
Griine Punkt—Duales System Deutschland v Commission [2009] para.141; Deutsche Post AG
(Case COMP/C-1/36.915) [2001] OJ L331/40, para.159 et seq.

% Guidance Paper, para.7.

7 Case 2716, United Brands Company v. Commission [1976] ECLLI:EU:C:1978:22,
para.249.

71 As well known, not the dominance itself but ‘abuse of dominance’ is prohibited.
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(EDPS, 2014). It relied on the EC’s prioritisation of consumer welfare
in Guidance Paper. However, Guidance Paper has no binding power.
The EC is bound by case law of the ECJ. Besides, the EC]J based its
decisions primarily on competitive structure and market integration.
The ECJ seldom referred to consumer welfare. Thus, if the EC handles
consumer welfare broader to include data protection concerns, it will
still need to demonstrate harm on competition before the courts (Cos-
ta-Cabral 2016, 503-512).

Second, the ECJ did not require a causality link between domi-
nance and abuse, the dominant undertakings have special responsi-
bility for distortion of competition regardless of the fact that conduct
strengthens market power. One may infer, thus, there is no need to as-
sociate data protection infringement with market power (Costa-Cabral
& Lynskey, 2017, p. 35). However, commentators claim that the same
assumption should not be sufficient for exploitative conducts, other-
wise any infringement of law would mean abuse of dominance as well
(Hoppner, 2019).

Third notion put forward is that other laws like intellectual property
law or national laws also had a normative influence on competition law
enforcement (Altmayer 2018, pp. 45—46). The joint report of French
and German competition authorities cited Allianz Hungaria case’?, to
lay down infringements of other rules can be referred to the assessment
of competition law restrictions. It also exemplified how cultural diver-
sity is applied for the evaluation of a merger in Universal/EMI case’.
There is no point to argue this notion. As illustrated in the second part,
the EC already considered privacy matters where relevant. However,
these examples do not involve exploitative abuses of dominance, and
should not be used to loosen the established standards (Autorité de la
concurrence & Bundeskartellamt, 2016, p. 22).

Furthermore, the report proposes excessive trading conditions as a
new type of exploitation despite the fact that it acknowledges the prac-
tical difficulties of excessive pricing. It justifies this intervention with
the fact that the users do not usually read the terms and conditions
(Autorité de la concurrence & Bundeskartellamt, 2016, p. 25). While
competition law does not intervene in excessive pricing, which directly

72 Case C-32/11 Allianz Hungdria Biztosité and Others [2013] O] C141/3.
73 Universal Music Group/EMI Music (Case COMP/M.6458) [2012] O] C220/15,
para.49.
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affects consumers, intervention for terms that consumers do not even
prefer to read should be approached in extreme caution. Consumers
generally prefer lower prices’, whereas, it is hard to predict privacy
attitude of consumers as will be discussed in the next section.

Contrary to above arguments, scholars identified these rare condi-
tions as markets characterised by high and non-transitory entry bar-
riers, super-dominance, absence of sector-specific regulation. Some
academics also added hindering innovation of new products/services
with particular caution not to discourage patent owners (Evans & Pa-
dilla, 2005). Comparing these conditions with the recent cases, the
first obvious result is that the EC]J applies competition law regardless
of regulation of the market with a specific law.”> Indeed that is another
reason why data protectionists claim to justify intervention against ex-
ploitation (Kuner et al., 2014, p. 248).

However, this notion does not fully represent the standards estab-
lished by the EC]J. First, in the United Brands case’®, it rejected exces-
sive pricing claims because the EC failed to demonstrate that pric-
ing had no reasonable relation to the economic value of the product.
Whereas, it confirmed the discriminatory pricing between MSs, which
is not surprising considering the per se prohibition of restricting the
trade between MSs. This approach is still being pursued, indeed, with
a more stricter way. In MEO case’’ in 2018, the ECJ not only further
confirmed that in principle exploitative discrimination is unlikely to
take place, but also required demonstration of the competitive disad-
vantage to establish an abuse. Consequently, the scope of justification
for exploitation cases became even more restricted (Botta & Wiede-
mann, 2018, pp. 12-17).

Adjusting these standards to exploitation of data protection in-
terests raises further concerns. How competition authorities will/can
prove excessive privacy is one of these. If the ECJ follows the standards
in MEO case, how the effects on data subjects will be illustrated is
another concern. The individual behaviour towards privacy is hardly
predictable as will be discussed in the next section. The conducts under

~
N

except for giffen goods.

75 C-280/08 Deutsche Telekom AG v Commission [2010] ECR I-9555.

7% See United Brands case, (n 72), paras. 232-268.

7 Case C-525/16, MEO-Servicos de Comunicacoes ¢ Multimédia SA v. Autoridade da
Concorréncia [2018] ECLI:EU:C:2018:270.

~
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Article 102 are forbidden only if the harm outweighs the efficiencies
(Whish & Bailey, 2018, p. 218). However, a balance between benefits
and harm of the ‘privacy’ would be even more difficult to attain.

3.2. Limitations of Privacy Considerations Towards Data-Related
Exploitative Practices

In addition to limitations of the competition law enforcement towards
privacy exploitation, there are several constraints on the side of consumer
behaviour towards privacy itself. First, contrary to the above-mentioned
over-protectionist approach, Fuller (2018)”container-title”:”European

3 e

Journal of Law and Economics”,”page”:”225-250”,"volume”:"45”,is-
sue”:”2””source”:”DOl.org (Crossref criticises the EU privacy control
rules in the digital era as a whole. He underlines if personal data is the
‘price’ of access to digital platforms, then, any control that provides
users not to supply personal data while at the same time utilising the
website, is not different than ‘price control’. Referring to the E-Privacy
Directive, he explains mandating opt-in is different from mere consent
as it forces entities not to exclude users even if they reject to opt-in.
Tie-in sales, investment flights and altered exchange characteristics are
some of the consequences of these rules.

Second, the privacy paradox entails another constraint. Many data
subjects are concerned about protection of their personal data, whereas,
they do not take action accordingly. They do not even devote an effort
to read or comprehend the terms and conditions or privacy policies.
Firstly, privacy is a personal and diverse concept. While a data subject
is unwilling to share data, another may be indifferent. Secondly, user
behaviour alters in reference to context of the data they provide. Third-
ly, some of the internet users are not aware of personal data protection
rules and in which ways their data is being utilised like in target ads/
tailored services etc (Botta & Wiedemann, 2018, p. 25).

Arguments in favour of pursuing data-related exploitation cases,
nonetheless, involve assumptions towards consumer behaviour. Coates
(2011, p. 394) emphasizes the competition law cannot decide which
products/services are better/worse for consumers. What they actually
should be concerned about are the competitive conditions, i.e. transac-
tions are carried out voluntarily and appraised according to willingness
to pay. With that notion, sensitive consumers will seek for companies
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with better protection, or make a trade between privacy and innova-
tion.

Third, a study of NBER conducted in 2017 (Athey, Catalini &
Tucker, 2017), further revealed the results of privacy paradox. Accord-
ing to the study, first, students disclosed personal data in return for a
small incentive (slice of pizza), although they indicated that privacy is
significant for them. This illustrates zero price services are sufficient to
gain the willingness of users for sharing personal data. Based on this
result, one inevitably questions the viability of abuse of dominant cases
due to imposing unfair trading conditions. Some commentators even
argue that privacy lacks sufficient characteristics in that regard to be a
competition parameter (Lucchini, Moscianese, de Angelis & Di Bene-
detto, 2018, p. 564).

Contrary to limitations due to privacy considerations, scholars fa-
vour competition intervention against targeted advertising. Chirita
(2018, p. 167) claimed that the consumers mostly do not know if their
data is being processed, if so which data, by whom, how, for what pur-
poses and with whom it is being shared. However, that is the very basic
function of the data protection law. As provided in the first section, it is
the GDPR that exactly encounters to answer these questions and more
specifically to single out privacy misuse. Moreover, as she herself em-
phasizes, the ECJ declared that data protection law applies irrespective
of the fact that processing led to inconvenience of individuals.”®

Moreover, she contends as this is not the issue of individuals one by
one, but a public concern to which only competition law can provide
remedy not the consumer laws (Chirita 2018, p. 168). That notion
totally dismisses not only the above-mentioned inconsistencies in pri-
vacy behaviours by generalising the attitude of consumer behaviours
but also benefits of data accumulation. She criticised the EC cases for
not analysing thorough economics of privacy. Yet, in some cases the
EC rightly projected potential efficiencies of data accumulation in par-
ticular better targeted ads.”” Moreover, the OECD identifies several
potential gains from data-driven innovation. Improved quality, newly
developed services, better understanding of consumer needs, more use-
ful results in web searches via machine learning algorithms, social ben-

78 Cases C-293/12 and C-594/12 Digital Rights Ireland and Seitlinger and others [2014]
ECLI:EU:C:2014:238, para.33.

7 See cases of TomTom/Tele Atlas (n 44) and Microsofi/Yahoo! Search Business (n 45) in
part II.
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efits like reduced traffic congestion via the tracking of mobile devices
are just some of them (OECD, 2016, p. 7).

Finally, there is a majority of literature with the focus on concerns
about the big data and how data is converted to economic benefits by
large undertakings. Attention should first be given to studies, which
indicate there is empirical ground that large online platforms collect
more data than smaller ones (Chirita 2018, p. 172). Second, although
they propose competition intervention against these issues, they do
not consider which standards of proof can be relied on. At least Chirita
proposes intervention should be based on “identifiable economic harm
to consumers of digital products or services as a result of exploitation
of the consumers naive trust and confidence” (Chirita 2018, p. 159).
Even the privacy is a currency of the new age, taking difficulties of
identification of excessive pricing into account, one inevitably ques-
tions how can competition law detect a rather variable concept and its
harm on consumers.

3.3. Conclusion

In sum, the competition law approach towards data-related exploita-
tion cases has a determinative role in the interplay between data pro-
tection and competition law. While Article 102 constitutes a contro-
versial area of competition law, it is pertinent to say exploitation is even
more controversial in the application of Article 102 (Whish & Bailey,
2018, p. 849).

The EC]J favoured not to intervene in exploitation unless excep-
tional circumstances occur since the early times of enforcement. Yet,
recent cases also required proof of competitive disadvantage created
by exploitation. Moreover, academics found competition law investi-
gations in exploitation cases dangerous as it is hard to detect, justify,
and predict exploitation and the false interventions may impede the
innovation and the investment.

Although, one may not counter-argue utilising data protection law
in competition assessments, as is the case with other laws as well, what
data protection advocates propose goes well beyond this notion. Not
necessitating a causal relationship between dominance and abuse in
exploitation cases, may lead to false intervention.
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Besides, the behaviour of consumers towards privacy is inconsist-
ent. It does not only change according to individual in subject, one in-
dividual may reveal different outcomes when faced with different types
of data, different environments, different incentives or costs. Yet, they
are willing to share their data in return for zero-price services. In ad-
dition, data accumulation has a number of pro-competitive aspects as
well. It provides several data-driven innovation benefits to consumers.

Therefore, unawareness or disinterest of the consumers should not
be a ground for competition law intervention. Instead promoting data
protection rules and facilitating privacy awareness among consumers
would be a better and safer solution. Yet, the data protection author-
ities are the agencies that have the exact ability to counter the privacy
misuse and other data-related violations. Competition authorities do
not have the same competence with data protection authorities to in-
spect harm on data subjects or remedy data protection issues.

OVERALL CONCLUSION and A SUGGESTION FOR
DATA-RELATED CASES

This study examined the interplay of data protection and competi-
tion laws in the EU. Opinions are polarised on data accumulation and
privacy protection against large undertakings. A number of commen-
tators proposed competition law as a vehicle to fight with data accu-
mulation, privacy-invasion or asymmetric power of undertakings over
users. However, there is an overflow of literature that lacks standards
of either of the two legal regimes, which may undermine the case law
established over the years. Thus, the study aimed to provide a substan-
tial analysis of the two laws to map if there is an intersection, if so in
what ways and how the interplay between two laws exactly should be.

First step was to explore if there is an intersection in theory based on
the backgrounds, goals, scope and tools of these law systems. Though
there are some similarities with regards to goals, the difference in their
scopes and tools should not be disregarded. In fact, both law systems
are under EU law system and thus, naturally have family ties. Relying
on the obligation of the EC to respect and promote Charter rights,
some commentators also argued data protection law may prevail com-
petition law. Yet, this interpretation has not been confirmed by the
courts. Moreover, data portability/duty to access or competition on
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privacy parameters create theoretical intersections even though a prac-
tical example still does not exist.

The most controversial part amongst these is the so called intersec-
tion in the consumer welfare goal. Commentators rely on this overlap
to favour competition law intervention towards data protection issues.
However, while competition law targets consumers as a whole, data
protection law protects individuals with the assumption of all individ-
uals are privacy sensitive. Whereas, competition law targets economic
efficiency which indirectly increases consumer welfare.

Second, after exploration of theoretical overlaps, the study ques-
tioned how this intersection is realised in practice. In the light of the
case law, the study indicated that data may be handled as an asset as
well as an input. The reluctance of the EC and ECJ should not be
interpreted as rejection of data protection issues as a whole, rather As-
nef-Equifax case was a highlight of the underlying goals of the compe-
tition law. It necessitated at very least ‘restriction on competition’ for
abuse of dominance investigations.

Concerns on data accumulation were aroused especially via merger
cases in digital markets. The EC assessed data as a separate asset in
Google/DoubleClick or Télefonica UK/Vodafone UK/Everything Every-
where cases. In either way, it exercised only foreclosure risks and left
privacy concerns to data protection authorities despite fierce objec-
tions. Considering clearances in renowned Google/DoubleClick or Face-
book/WhatsApp mergers, prevention of data-related transactions seems
unlikely unless the data in subject is unique and non-replicable.

In contrast, there were some mergers that ended up with commit-
ments due to foreclosure risks like in the Microsoft/Linkedln merger.
Again the concern in this case was due to tying/interoperability risks
arising from Microsoft’s market position instead of data accumulation/
privacy risks. It should be noted that this approach is not novel. 7hom-
son/Reuters case is another example of divesture due to data accessibility
risks rising from merging databases.

Several criticisms were put forward about the ill-placement of com-
petition law to catch new infringements in digital markets. Neverthe-
less, above-mentioned merger cases indicate how existing rules can
remedy possible exclusion risks. Moreover, post Facebook/WhatsApp
merger developments illustrate how data protection and competition
authorities can detect infringements though respecting the reach of
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their scope. Otherwise, competition authorities risk forbidding lawful
processing. GDF-Suez case illustrates how incompetent the competi-
tion authorities may be against imposing substantial data protection
obligations.

The EC Commissioners implied to intervene in when dominant
undertakings use privacy infringements to gain disadvantage against
competitors as signalled in the EC/EC]J cases. However, recent cases
of Amazon and Bundeskartellamt’s Facebook facilitate the debates on
intervention towards exclusionary versus exploitative conducts.

The third part delved into limitations in terms of competition law
and privacy considerations towards data-related exploitative practic-
es with that regard. On the one side, the ECJ intervened in direct
exploitation only in rare conditions. Recently, MEO case illustrated
even stricter standards of proof as it required the proof of competitive
disadvantage. Exploitation investigations are approached with caution.
They are hard to detect and justify. Competition authorities may in-
terrupt competitive practices creating false positives and discouraging
investment and innovation.

On the other side, consumers do not have a consistent attitude to-
wards privacy. While privacy sensitivity differs according to individ-
uals, individuals themselves may reveal divergent attitudes according
to varying types of data, environments, incentives or costs. Yet, many
consumers are willing to share data in return of zero-price services.
Additional to these factors, taking into account the benefits of data
accumulation like in increasing quality, facilitating innovative prod-
ucts, assumption of all consumers are privacy sensitive in competition
enforcement, may in fact be detrimental to the consumer welfare.

In conclusion, the study acknowledges both legal regimes have
some theoretical intersections without dispute. Moreover, data protec-
tion law may definitely be utilised in competition law assessments, as is
the case with other laws. Data of course would be addressed as an asset
and accordingly foreclosure affects would be scrutinised where rele-
vant. Data protection/privacy may encounter a competition parameter
though currently it is still emerging.

Nevertheless, competition law should not be used as a vehicle just
for populist concerns. From the studies it is pertinent to conclude
that the privacy awareness is still evolving. Data protection laws are
just updated for the newly developed technologies and authorities are
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strengthened with more deterrent sanctions. The next step would be to
raise awareness among the individuals to facilitate awareness.

The study does not aim to take a blind eye towards new develop-
ments. Indeed, it appreciates potential damages of data accumulation/
privacy intrusion as well as their benefits. However, it aims to devote
the same caution for established standards over years’ experience.
When comparing both, taking also into account there is no clear study
that measures their balance, the study chooses a cautionary approach.

Competition law cannot decide which products/services are better
or worse for consumers. Similarly it should not decide if privacy is
desirable or if services provided in return for private data are harmful
for consumers. As a result, competition law intervention against data
protection issues should always be based on a strong link to competi-
tion or competitive process.



The Interplay Between Data Protection Law and Competition Law in the European... %

BIBLIOGRAPHY

Alemanno, A. (2018). Big Data for Good: Unlocking Privately-Held
Data to the Benefit of the Many. European Journal of Risk Regula-
tion, 9, 183—191.

Altmayer, O. A. (2018). The Tipping Point—Reevaluating The As-
nef-Equifax Separation of Competition of Data Privacy Law in The
Wake of The 2017 Equifax Data Breach. International Law, 39(1),
37-58.

Article 29 Data Protection Working Party. (2014). Opinion 05/2014
on Anonymisation Technigques (No. 0829/14/EN WP216). Retrieved
from 2 MArch 2019 from https://ec.europa.eu/justice/article-29/
documentation/opinion-recommendation/files/2014/wp216_
en.pdf

Athey, S., Catalini, C. & Tucker, C. (2017). The Digital Privacy Par-
adox: Small Money, Small Costs, Small Talk. NBER Working Paper
Series, (Working Paper No. 23488), 34.

Autorité de la concurrence and Bundeskartellamt. (2016). Compe-
tition Law and Dara. Retrieved 27 July 2019 from https://www.
bundeskartellamt.de/SharedDocs/Meldung/EN/Pressemitteilun-
gen/2016/10_05_2016_Big%20Data%20Papier.html

Bakhoum, M. (2012). Reflections on the Concepts of ‘Economic Free-
dom’, ‘Free Competition’ and ‘Efficiency’ from the Perspective of
Developing Countries. In D. Zimmer (Ed.), 7he Goals of Competi-
tion Law (p. 408). https://doi.org/10.4337/9780857936615.00029

Bornico, L. & Walden, I. (2011). Ensuring competition in the clouds:
The role of competition law? ERA Forum, 12(2), 265-285. Re-
trieved 30 July 2019 from https://doi.org/10.1007/s12027-011-
0223y

Botta, M. & Wiedemann, K. (2018). EU Competition Law Enforce-
ment vis-a-vis Exploitative Conducts in the Data Economy. Max
Planck Institute for Innovation and Competition Research Paper Series,
(18/08), 90.

Bundeskartellamt-Homepage-Bundeskartellamt ~ prohibits ~ Face-
book from combining user data from different sources. (07
February 2019). Retrieved 25 July 2019, from https://www.
bundeskartellamt.de/SharedDocs/Meldung/EN/Pressemitteilun-
gen/2019/07_02_2019_Facebook.html

Bygrave, L. A. (2014). Data Privacy Law (1st ed.). Croydon: OUP.

113




114

/' Rekabet Dergisi

Chalmers, D., Davies, G. & Monti, G. (2010). European Union Law:
Cases and Materials (2nd ed.). New York: Cambridge University
Press.

Chazan, G. (2019a, February 17). Altmaier urges EU to protect tech-
nology from Chinese rivals. Retrieved 16 March 2019, from Finan-
cial Times website: https://www.ft.com/content/6757ca9a-3048-
11e9-8744-¢7016697225

Chazan, G. (2019b, February 19). Germany backs French call for right
to overturn EU merger decisions. Retrieved 17 March 2019, from
Financial Times website: https://www.ft.com/content/66c932d8-
344b-11€9-bb0c-42459962a812

Chazan, G. & Murgia, M. (2016, September 27). Germany orders
Facebook to stop collecting WhatsApp data. Retrieved 24 July
2019, from Financial Times website: https://www.ft.com/content/
f6db8738-8497-11e6-8897-2359a58ac7a5

Chirita, A. D. (2018). The Rise of Big Data and the Loss of Privacy. In
M. Bakhoum, B. Conde Gallego, M.-O. Mackenrodt & G. Surbly-
té-Namaviciené (Eds.), Personal Data in Competition, Consumer
Protection and Intellectual Property Law (pp. 154—185). Retrieved
19 June 2019 from https://doi.org/10.1007/978-3-662-57646-5_6

Coates, K. (2011). Competition Law and Regulation of Technology Mar-
kets (1st ed.). New York: OUP.

Colangelo, G. & Maggiolino, M. (2018). Data accumulation and the
privacy—antitrust interface: Insights from the Facebook case. Inter-
national Data Privacy Law, 8(3), 224-239. https://doi.org/10.1093/
idpl/ipy018

Costa-Cabral, F. (2016). The Preliminary Opinion of the European
Data Protection Supervisor and the Discretion of the European
Commission in Enforcing Competition Law. Maastricht Journal of
European and Comparative Law, 23(3), 495-513. Retrieved 21 July
2019 from https://doi.org/10.1177/1023263X1602300307

Costa-Cabral, E & Lynskey, O. (2017). Family Ties: The Intersection
Between Data Protection and Competition in EU Law. Common
Market Law Review, (54), 11-50.

Council of Europe -Data Protection. (n.d.). Retrieved 21 June 2019,
from https://www.coe.int/en/web/data-protection/home

Dabbah, M. M. (2004). EC and UK Competition Law: Commentary,
Cases and Materials (1st ed.). Cambridge: Cambridge University
Press.



The Interplay Between Data Protection Law and Competition Law in the European... %

Davilla, M. (2017a). Is Big Data a Different Kind of Animal? The
Treatment of Big Data Under the EU Competition Rules. Journal
of European Competition Law & Practice, 8(6), 370-381.

Davilla, M. (2017b). Is Big Data a Different Kind of Animal? The
Treatment of Big Data Under the EU Competition Rules. Journal of
European Competition Law & Practice, 8(6), 370-381. https://doi.
org/10.1093/jeclap/1px039

De Peyer, B. H. (2017). EU Merger Control and Big Data. journal of
Competition Law & Economics, 13(4), 767-790. Retrieved 20 July
2019 from https://doi.org/10.1093/joclec/nhx026

Di Porto, E (2018). In Praise of an Empowerment Disclosure Regula-
tory Approach to Algorithms. //C-International Review of Intellec-
tual Property and Competition Law, 49(5), 507-511. Retrieved 17
July 2019 from https://doi.org/10.1007/s40319-018-0708-0

Duhigg, C. (2012, February 16). How Companies Learn Your Secrets.
The New York Times. Retrieved 15 August 2019 from https://www.
nytimes.com/2012/02/19/magazine/shopping-habits.html

Dyer, G. & McGregor, R. (2013, November 1). Spying: Too much in-
formation. Retrieved 12 July 2019, from Financial Times website:
https://www.ft.com/content/ceOcd70e-42¢5-11e3-8350-00144fe-
abdc0

EDPS. (2014). Privacy and competitiveness in the age of big data: The
interplay between data protection, competition law and consumer pro-
tection in the Digital Economy. Retrieved 22 July 2019 from https://
edps.europa.eu/sites/edp/files/publication/14-03-26_competiti-
tion_law_big_data_en.pdf

EDPS. (n.d.). Abous. Retrieved 7 July 2019 from https://edps.curopa.
eu/about-edps_en

Eleanor Fox. (2013). Imagine: Pro-Poor(er) Competition Law (No.
DAF/COMP/GF(2013)12; p. 325). Retrieved 18 March 2019
from OECD website: https://www.oecd.org/daf/competition/com-
petition-and-poverty-reduction2013.pdf

Engels, B. (2016). Data portability among online platforms. Internet
Policy Review, 5(2), 17. Retrieved 22 June 2019 from https://doi.
org/10.14763/2016.2.408

EU General Data Protection Regulation-Key changes. (n.d.). Retrieved
21 June 2019, from DLA Piper Global Law Firm website: https://
www.dlapiper.com/en/europe/focus/eu-data-protection-regula-
tion/key-changes/

115




116

/' Rekabet Dergisi

European Commission-Press release-Speech-Competition and person-
al data protection, Commissioner Joaquin Almunia. (26 November
2012). Retrieved 17 August 2019, from https://europa.eu/rapid/
press-release_ SPEECH-12-860_en.htm

Evans, D. S. & Padilla, A. J. (2005). Excessive Prices: Using Econom-
ics to Define Administrable Legal Rules. Journal of Competition Law
& Economics, 1(1), 97—122. https://doi.org/10.1093/joclec/nhi002

Ezrachi, A. & Stucke, M. E. (2016). Virtual Competition: The Prom-
ise and Perils of the Algorithm-Driven Economy (1st ed.). Cam-
bridge-Massachusetts, London: Harvard University Press.

Fildes, N. & Politi, J. (2017, May 12). WhatsApp fined €3m over
Facebook data sharing in Italy. Retrieved 24 July 2019, from Finan-
cial Times website: https://www.ft.com/content/2fdb5f34-3728-
11e7-bce4-9023£8c0fd2e

French Competition Authority fines ENGIE €100 million for abus-
ing its dominant position on the French retail gas supply mar-
ket. (24 March 2017). Retrieved 27 July 2019, from Van Bael
& Bellis website: https://www.vbb.com/insights/competition/
abuse-of-dominance/french-competition-authority-fines-engie-
100-million-for-abusing-its-dominant-position-on-the-french-re-
tail-gas-supply-market

Fuller, C. S. (2018). Privacy law as price control. European Journal
of Law and Economics, 45(2), 225-250. https://doi.org/10.1007/
s10657-017-9563-6

Geradin, D. & Kuschewsky, M. (2013). Competition Law and Person-
al Data: Preliminary Thoughts on a Complex Issue. SSRN Electron-
ic Journal. Retrieved 22 July 2019 from https://doi.org/10.2139/
ssrn.2216088

Gerber, D. (2010). Global Competition: Law, Markets, and Globaliza-
tion. Oxford-New York: Oxford University Press.

Graef, 1. (2016). EU Competition Law, Data Protection and Online
Platforms: Data as Essential Facility (Vols 1-68). Kluwer Law Inter-
national.

Graef, 1. (2018). Blurring Boundaries of Consumer Welfare: How
to Create Synergies Between Competition, Consumer and Data
Protection Law in Digital Markets. In M. Bakhoum, B. Conde
Gallego, M.-O. Mackenrodt & G. Surblyté-Namaviciené (Eds.),
Personal Data in Competition, Consumer Protection and Intellectual



The Interplay Between Data Protection Law and Competition Law in the European... %

Property Law (pp. 121-151). https://doi.org/10.1007/978-3-662-
57646-5_6 Retrieved 19 June 2019

Handbook on European data protection law. (2018, May 16). Re-
trieved 20 June 2019, from European Union Agency for Funda-
mental Rights website: https://fra.europa.eu/en/publication/2018/
handbook-european-data-protection-law

Hoéppner, D. T. (2019, March 4). Data Exploiting as an Abuse of
Dominance: The German Facebook Decision | Lexology. Retrieved
2 August 2019, from https://www.lexology.com/library/detail.aspx-
2g=242876ec-4401-4771-80ce-480623c6423¢

Kathuria, V. (2019). Greed for data and exclusionary conduct in da-
ta-driven markets. Computer Law & Security Review, 35(1), 89-102.
https://doi.org/10.1016/j.clsr.2018.12.001

Kerber, W. (2016). Digital markets, data, and privacy: Competition
law, consumer law and data protection. Journal of Intellectual Prop-
erty Law ¢ Practice, 11(11), 856.

Kuner, C., Cate, E H., Millard, C., Svantesson, D. J. B., & Lynskey,
O. (2014). When two worlds collide: The interface between com-
petition law and data protection. International Data Privacy Law,
4(4), 247-248. https://doi.org/10.1093/idpl/ipu025

Lucchini, S., Moscianese, J., de Angelis, I. & Di Benedetto, E (2018).
Online Digital Services And Competition Law: Why Competition
Authorities Should be More Concerned About Portability Rather
than About Privacy. Journal of European Competition Law ¢ Prac-
tice, 9(9), 563-568. https://doi.org/10.1093/jeclap/lpy052

Marini-Balestra, Dr. E. & Tremolada, Dr. R. (2017). Digital markets
and merger control: Balancing big data and privacy against compe-
tition law—A comment on the European Commission’s Decision
in the Microsoft/LinkedIn Merger. European Competition Law Re-
view, 337-345.

Mergers: Commission prohibits Siemens’ proposed acquisition of Al-
stom. (2019, February 6). Retrieved 17 March 2019, from EC-Press
Release Database website: http://europa.eu/rapid/press-release_IP-
19-881_en.htm

Moorcroft, V. & Strat, A. L. (2018). The Rise of Big Data: The Inter-
section between Competition Law and Customer Data. 7he Licens-
ing Journal, 8—11.

17




118

/' Rekabet Dergisi

Motta, M. & de Streel, A. (2007). The pros and cons of high prices.
Stockholm: Swedish Competition Authority.

OECD-Guidelines on the Protection of Privacy and Transborder Flows
of Personal Data. (2012). Retrieved 21 June 2019, from https://
www.oecd-ilibrary.org/science-and-technology/oecd-guidelines-
on-the-protection-of-privacy-and-transborder-flows-of-personal-
data_9789264196391-en

OECD-Big data: Bringing competition policy to the digital era-
OECD. (2016). Retrieved 12 March 2019, from https://one.oecd.
org/document/DAF/COMP(2016)14/en/pdf

Porter, J. (2019, July 17). EU opens Amazon antitrust investigation.
Retrieved 23 July 2019, from The Verge website: https://www.
theverge.com/2019/7/17/20696214/amazon-european-union-an-
titrust-investigation-third-party-seller-marketplace

Riziotis, D. (2008). Abuse of Dominant Position: New Interpretation,
New Enforcement Mechanisms? (M.-O. Mackenrodt, B. C. Galle-
go & S. Enchelmaier, Eds.). Munich: Springer Science & Business
Media.

Stevens, G. (2014). The Federal Trade Commission’s Regulation of
Data Security Under Its Unfair or Deceptive Acts or Practices Au-

thority. Congressional Research Service, 15.

The five most important events of 2013. (2013, December 29). Re-
trieved 12 July 2019, from Financial Times website: https://www.
ft.com/content/d6449a2a-5dcd-3e5a-ae14-0de7a10f9089

Understanding key changes from the Data Protection Directive to
GDPR | Synopsys. (2018, January 18). Retrieved 21 June 2019,
from Software Integrity Blog website: https://www.synopsys.com/
blogs/software-security/dpd-vs-gdpr-key-changes/

Van Den Hoven, ]., Blaauw, M., Pieters, W. & Warnier, M. (2018).
Privacy and Information Technology. In E. N. Zalta (Ed.), 7he
Stanford Encyclopedia of Philosophy (Summer 2018). Retrieved 16
August 2019 from https://plato.stanford.edu/archives/sum2018/
entries/it-privacy/

Wahyuningtyas, S. Y. (2017). Abuse of Dominance in Non-Negotiable
Privacy Policy in the Digital Market. European Business Organiza-
tion Law Review, 18(4), 785-800. Retrieved 23 July 2019 from
https://doi.org/10.1007/s40804-017-0084-0



The Interplay Between Data Protection Law and Competition Law in the European... %

Waked, D. I. (2015). Antitrust Goals in Developing Countries: Policy
Alternatives and Normative Choices. Seattle University Law Review,
38, 945-1006.

Whish, R. (2005). Competition Law (5th ed.). New York: OUP.

Whish, R. & Bailey, D. (2018). Competition Law (9th ed.). Oxford:
OUP.

Why do we need the Charter? (n.d.). Retrieved 20 June 2019, from Eu-
ropean Commission website: https://ec.europa.eu/info/aid-devel-
opment-cooperation-fundamental-rights/your-rights-eu/eu-char-
ter-fundamental-rights/why-do-we-need-charter_en

Yaros, O., Kalé, W., Nishikawa, R. & Harrison, J. (2018, December
12). European Union:GDPR Fines Lessons From Competition
Law. Mondaq Business Briefing.

Zanfir, G. (2012). The right to Data portability in the context of the
EU data protection reform. International Data Privacy Law, 2(3),
149-162. Retrieved 22 June 2019 from https://doi.org/10.1093/
idpl/ips009

Zanfir-Fortuna, G. & lanc, S. (2018). Data Protection and Compe-
tition Law: The Dawn of ‘Uberprotection’. SSRN Electronic Jour-
nal, 1-24. Retrieved 20 July 2019 from https://doi.org/10.2139/
ssrn.3290824

Zimmer, D. (Ed.). (2012). The Goals of Competition Law. https://doi.
org/10.4337/9780857936615.00029

TABLE of CASES
The European Court of Human Rights

Amann v Switzerland (2000) ECHR No.27798/95
Rotaru v Romania (2000) ECHR No.28341/95

The European Court of Justice

C-27/6, United Brands Company v. Commission [1976]
ECLI:EU:C:1978:22

C-6/72 Continental Can v. Commission [1973] ECR 21

C-85/76 Hoffmann-La Roche & Co. AG v. Commission, [1979] ECR
461




120

/' Rekabet Dergisi

C-322/81 Michelin v Commission [1983] ECR 3461

226/84 British Leyland v Commission [1986] ECR 3263

C-241/91 and C-242/91 Telefis Eireann and Independent Television
Publications Ltd v Commission of the European Communities
(Magill) [1995] ECLLI:EU:C:1995:98

C-418/01 IMS Health GmbH & Co. OHG v NDC Health GmbH &
Co. KG [2004] ECLLI:EU:C:2004:257

C-238/05 Asnef-Equifax et al v Asociacién de Usuarios de Servicios
Bancarios [2006] ECR I-11166

C-238/05 Asnef-Equifax et al v Asociacién de Usuarios de Servicios
Bancarios [2006] ECR I-11166, Opinion of AG Geelhoed

C-385/07 P Der Griine Punkt—Duales System Deutschland v Com-
mission [2009]

C-280/08 Deutsche Telekom AG v Commission [2010] ECR I-9555

C-32/11 Allianz Hunggdria Biztosité and Others [2013] O] C141/3.

C-293/12 and C-594/12 Digital Rights Ireland and Seitlinger and
others [2014] ECLI:EU:C:2014:238

C-525/16, MEO-Servicos de Comunicacoes e Multimédia SA v. Au-
toridade da Concorréncia [2018] ECLI:EU:C:2018:270

The General Court

T51/89 Tetra Pak v Commission [1990] ECR 11309
T-201/04 Microsoft [2007] ECLI:EU:T:2007:289.
T-321/05, AstraZeneca v. Commission, 2010 ECR 11-2830

The European Commission

Deutsche Post AG (Case COMP/C-1/36.915) [2001] OJ L331/40
Microsoft (Case COMP/C-3/37.792) [2004] O] L32/23.
Google/DoubleClick (Case COMP/M.4731) [2008] O] C184/10
TomTom/Tele Atlas (Case COMP/M.4854) [2008] O] C237/8
Thomson/Reuters (Case COMP/4726) Commission Decision
C(2008) 654 [2008]
Microsoft/Yahoo! Search Business, (Case COMP/M.5727) [2010]
Telefénica UK/Vodafone UK/Everything Everywhere/JV
(COMP/M.6314) [2012] O] C66/5



The Interplay Between Data Protection Law and Competition Law in the European... %

Universal Music Group/EMI Music (Case COMP/M.6458) [2012]
OJ C220/15

Facebook/WhatsApp (Case COMP/M.7217) [2014] O] C297/13

Verizon/Yahoo (Case COMP/M.8180) [2016]

Microsoft/LinkedIn (Case M.8124) Commission Decision C(2016)
8404 [2016]

Google Android Commission Decision AT.40099 [2018]

Other Jurisdictions

Dissenting Statement of Commissioner Pamela Jones Harbour in the
matter of Google/DoubleClick FTC File No.071-0170 (Federal
Trade Commission)

Google v Vidal-Hall [2015] EWCA Civ 311 (Court of Appeal, the
United Kingdom)

121




122

Innovation Competition in the Context of
EU Merger Control

Received 05 November 2019; accepted 29 June 2020
Original Article

\
‘%Muhammed Safa UYGUR**

Abstract

The intersection between innovation and competition has always been one
of the most significant debates in the literature. A strand of that broad
debate, the impact of mergers on innovation, has gained momentum
Jollowing a series of decisions by the European Commission in recent years.
Particularly, Dow/DuPont decision has been widely seen as a landmark
case which unlocked a whole different level to discuss the role of merger
control in protecting innovation competition. Alongside these developments,
some mergers in the digital markets set the scene for a heated debate on
the validity of current approaches to substantial merger control. Against
this background, this paper attempts to explore the current approach to
innovation competition in the context of merger control under European
Union competition law. First, it summarizes the key points and significant
discussions which relate to the economic theory of innovation competition.
Then it moves on to assess the existing legal framework and case-law in the
European Union in the context of innovation competition. Subsequently,
it puts digital markets into innovation competition perspective. Finally,
it concludes by asking the question of whether a shift in the focus of
competition policy is needed.
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AB Yogunlagmalarin Kontrolii
Cercevesinde Yenilesim Rekabeti
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Ozet

Rekaber ve yenilesim arasindaki iliski iizerine tartigmalar literatiirde
her zaman onemli bir yer tutmustur. Bu genis tartismanin kollarmdan
birisi olarak nitelendirilebilecek olan devralmalarin yenilesime etkisi
sizerine tartismalar, Avrupa Komisyonunun son zamanlardaki bir dizi
kararinin ardindan ivme kazanmastrr. Ozellikle Dow/DuPont karar:,
devralmalarin  kontroliiniin  yenilesimin korunmasindaki roliine dair
tartismada yeni bir donem baglatan onemli bir karar olarak anilmaktadsy.
Bu gelismelerin yanz sira, dijital pazarlarda gerceklesen bazi devralmalar,
devralmalarin kontroliine iliskin meveut yaklasimlarin gecerliligine dair
hararetli tartismalara zemin hazirlamastir. Sozii edilen gelismeler i51ginda,
bu makalede, Avrupa Birligi rekabet hukukunda devralmalarin kontrolii
baglaminda yenilesimin roliine dair giincel yaklagimlar ortaya konulmaya
calisilmagtir. Bu cercevede, ilk olarak, rekabet ve yenilesim arasindaki iliskiye
dair onemli iktisadi tartigmalar ozetlenmektedir. Daba sonra, Avrupa
Birligi devralmalarin kontrolii mevzuatinda yer alan yenilesime dair
hiikiimler ve kararlar degerlendirilmektedir. Akabinde dijital pazarlardaki
devralmalar, yenilesim rekabeti perspektifinden incelenmektedir. Son
olarak ise, sozii edilen tartismalar is1ginda, rekabet politikasinin mevcut
odaginin degistirilmesine yer olup olmadigr tartisilmaktadr.

Anahtar Kelimeler: rekabet, yenilesim, yogunlasmalar, inovasyon,
dijitallesme, AB.
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INTRODUCTION

Mergers and acquisitions' are considered as one of the most significant
components of the liberal economy. Numerous benefits flowing from
merger activity such as disciplining the management of companies,
movement of capacity from declining industries to growing ones,
increasing productivity, creating efficiencies through economies of
scale and scope etc. have been often cited in the literature (Jones and
Davies, 2014, p. 2). In that connection, mergers are generally treated
with a broad tolerance in many jurisdictions, including the European
Union (EU) which defines itself as a highly competitive social market
economy.” Yet, as is valid for many liberties, the freedom to acquire
or sell businesses also has limits as the idea of free markets call for at
least a working level of competition. In that regard, ironically to an
extent, government intervention delivers such a net of safety to the
markets. In the EU, Merger Regulation® (EUMR or the “Regulation”)
provides the European Commission (the “Commission”) with the
authority to declare ‘concentrations “which would significantly impede
effective competition, in the common market or in a substantial part of
it, in particular as a result of the creation or strengthening of a dominant
position™ incompatible with the common market.

What is competition all about? The answer to that question is
without a doubt beyond the borders of this study. Nevertheless, it
is crucial in identifying the relationship between competition and
innovation (Kerber, 2017, p. 12). The idea of competition -along with
perfect, effective, workable, contestable competition (Whish & Bailey,

! Hereinafter “mergers”. Throughout this paper, “mergers” and “concentrations” will be
used interchangeably to address concentrations as defined in Article 3 of the EUMR (see
fn. 4).

2 Treaty on European Union (TEU), Article 3(3). The Article is as follows: “7he Union
shall establish an internal market. It shall work for the sustainable development of Europe
based on balanced economic growth and price stability, a highly competitive social market
economy, aiming at full employment and social progress, and a high level of protection and
improvement of the quality of the environment. It shall promote scientific and technological
advance.”

3 Council Regulation on the Control of Concentrations Between Undertakings, 2004.

4 The term is defined in the EUMR as “a change of control on a lasting basis” which results
from a merger, acquisition or creation of a joint venture as described in Article 3 of the
Regulation.

> EUMR, Article 2(3).
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2012, p. 18), has been commonly resonated with a process of rivalry
(OFT Merger Assessment Guidelines, 2010, para. 4.1.2). It is also
associated with welfare, fairness, contestability and diversity amongst
many other things. In addition to the said descriptions, competition
law in the EU has been held to protect consumer welfare and ensure
an efficient allocation of resources (Guidelines on the Application of
Article 81(3) of the Treaty, 2004, para. 13). The Commission has, in its
Horizontal Merger Guidelines® (HMG or the “Guidelines”), referred
to the benefits of such effective competition by “low prices, high quality
products, a wide selection of goods and services, and innovation” (para. 8).

Having said that, the classical narrative of competition mainly
concerns itself with the static aspects, putting the immediate price/
output effects on the focus. Indeed, the mentioned focus is quite
convenient because, amongst other reasons, firstly, most of the markets
are responsive to short-term pricing decisions and secondly, ensuring
consumer welfare in the short term provides a sound level of legitimacy
to enforcement authorities which are in a position to condemn anti-
competitive behaviour. However, the same reasoning might not hold
true for some markets which are predominantly characterized by
innovation competition rather than price competition. In particular,
competition authorities might find themselves in situations where
short-term pricing decisions are outweighed by huge R&D investments
to capture the “future markets” (e.g., pharmaceutical markets) or
where there is no price competition but the industry is characterized by
innovation and quality (e.g., digital platforms). In such cases, effects of
innovative activities are more likely to materialize in the future markets
rather than immediately affecting prices or outputs.

The intersection between competition and innovation has been
a long-standing and heated debate in the EU. Nevertheless, in a
merger context, the said debate has gained momentum just in the
recent years. This has been the case especially after a series of mergers
in the pharmaceutical, agro-chemical, online platform and several
other sectors. The topic has drawn even more attention after the Dow/
DuPont decision, where the Commission has elaborated its approach to
innovation competition. Finally, the allegedly “killer acquisitions” by
the digital technology giants attracted much attention by the public,
competition authorities and academics.

¢ Guidelines on the Assessment of Horizontal Mergers under the Council Regulation on
the Control of Concentrations Between Undertakings, 2004.
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In light of the foregoing, this paper attempts to explore the current
approach to innovation competition in the context of EU merger
control. Firstly, it summarizes the key points of the debate amongst
academics relating to the economic theory of innovation competition.
Then it moves on to assess the existing legal framework and case-law in
the context of innovation competition. Thirdly, the paper puts digital
markets into innovation competition perspective. Particularly, it
attempts to examine the recent phenomenon called “killer acquisitions”.
Finally, it concludes by asking the question of whether a shift in the
focus of competition policy is necessary or not.

1. ECONOMICS OF INNOVATION COMPETITION

Any discussion on the relationship between innovation and competition
starts with Schumpeter vs. Arrow debate. At one end of the spectrum,
Schumpeter argues that monopolies might be more innovative than
the firms that operate in competitive markets (Schumpeter, 1942,
p- 91). According to Schumpeterian point of view, as Bresnahan et
al. (2011, p. 203) puts, “[the] ‘waves of creative destruction’ are [the]
bursts of innovative activity that threaten to overwhelm established
dominant firms”. In that connection, the basic assumption is that
the monopolistic market structures provide for strong incentives to
innovate because the fear of being replaced by another firm constantly
threatens a monopolist’s existence.

At the other end, Arrow (1962, pp. 619-622) puts forward the idea
that incentives to innovate are more in a competitive market setting due
to a “replacement effect”.” In that regard, he basically asserts that since
a monopolist replaces itself when it innovates, it has fewer incentives
to innovate as compared to a competitive firm that aims to replace the
incumbent. Between these two ends, other economists found various
interactions between market structures and innovation.

Although such a beginning to this topic is quite convenient -since the
said relationship is by far the dominant discussion in the literature-, it
must also be stated from the outset that the market structure-innovation
approach is not without heavy criticism. Sidak and Teece (2009, p.
601), for example, reprimand such an approach on the grounds that

7 The term was coined by Tirole. See (Jullien & Lefouili, 2018, p. 368; Tirole, 1988,
p-392).
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the proponents of the said-approach do not focus on dynamic aspects
of competition because of a bias which stems from the analytical tools
that they use “for their convenience” * Regardless of the view taken, it is
important to note here that both views of innovation provide insights
on how to conceptualize innovation from a competition law point
of view. In that respect, in this chapter, a brief explanation for both
approaches will be summarized.

There are various interpretations for the term ‘innovation’ depending
on the approach that an economist adopts. For example, Shapiro
(2011, p. 377) describes innovation as a wide range of improvements
in efficiency. Alternatively, Greenhalgh and Rogers (2010, p. 4) refer
to innovation as “the application of new ideas to the products, processes,
or other aspects of the activities of a firm that lead to increased value’.
From this perspective, it is possible to conclude that -in very broad
terms- innovation refers to the commercialization of new ideas which
enable the production of products and processes that are of berter
value compared to the old ones. To that end, a faster way of producing
lemonade or enabling to pay for the lemonade via mobile devices
instead of credit cards might be given as examples for innovation.

Economists also draw a distinction between ‘process innovation’
and ‘product innovation’ (Tirole, 1988, p. 389; Greenhalgh & Rogers,
2010, p. 3). Product innovation is referred to as the development of
new products that are “superior to, or at least significantly distinct from,
existing products” while process innovation pertains to reducing costs
associated with the production of goods and services (Shapiro, 2011, p.
371). Another distinction is drawn between ‘incremental innovation’
and ‘radical innovation’ (or disruptive innovation) according to the
degree of novelty (Souto, 2015, p. 144). In that regard, incremental
innovation refers to the “process of making continuous bur small
improvements to a product service” (Kurian, 2013, p. 156). Disruptive
innovation, in return, drastically change the functioning of a market
or involve the creation of a new business model (OECD, 2017, p. 2).

8 The author goes on to say that: “For these and other reasons, the profession tends to resist
abandoning the old tools of neoclassical economics. Economists shun dynamic analysis either
because they do not understand that framework or because they fear that recognizing it will be
excessively hostile to well-accepted and well-practiced analytical frameworks. We contend that
advocates of competition policy should not accept this state of affairs any longer”. (Sidak &
Teece, 2009, p. 602)

127



128

/ Rekabet Dergisi

The debate amongst economists on the interaction between
competition and innovation puts strong emphasis on market structures
to explain the said relationship since Schumpeter. On that note,
abilities and incentives to innovate are key terms in determining the
relationship between innovation and competition according to that
point of view.” In this connection, a general overview of the abilities
and incentives that competitive and monopolistic market structures
provide could be summarized as in the below scheme:

Figure-1: Market structure and innovation: abilities and incentives

Competitive Markets Monopolistic Markets
Positive ‘ ‘ Positive
e Incentives to replace the incumbent e Fear of being replaced
e Escape competition e Better funding for R&D projects
e The pre-emption incentive o Successful marketing through know-how
e Not being tied to an installed base of and reputation
customers e Already established market position
e Start-ups and adjacent market players e The pre-emption incentive
can play a disruptive role e The ability to acquire innovative start-
ups, enter into other agreements, thereby
accelerate the innovation process
e Threat of disruptive entry can shake up
the market
Negative | Negative
e Less volume of production ° Sel_f'caPnibalization
e Less ability to license out innovation *  Quite life effect
o Less funding for R&D projects e Being tied to an installed base of
o Less successful marketing customers
e Unsecure market position
e Lower ability to acquire innovative
start-ups

Source: The figure was created by the author based on the following papers: Baker, 2007, pp.
578-579; R. Gilbert, 2006; Shapiro, 2011, pp. 366-367

? For the purposes of this paper, ability to innovate refers to any capability of a firm
to innovate. This may include R&D assets or skilful employees. On the other hand,
incentive to innovate means “the difference in profit that a firm can earn if it invests in
research and development compared to what it would earn if it did not invest”. (R. Gilbert,
2006, p. 159)
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Contingent upon the market structure, there are various parameters
that could affect an innovator’s incentive to innovate as can be
observed from the above-scheme. First of all, competitive markets
provide incentives to innovate because innovative start-ups may desire
to replace the monopolist. This might particularly be true in the case of
disruptive innovation. Another case could be in competitive markets
where rivals compete neck-and-neck to escape competition (escape
competition). Another scenario under the competitive setting could be
that a firm might wish to pre-empt strategic areas in order to prevent
its competitors from entering into that respective domain (the pre-
emption incentive).

Contrariwise, a monopolist might have better incentives to invest
in innovation because of the fear of being replaced by a new-entrant.
Furthermore, an increased chance of success might better incentivize
a monopolist since it has better means for R&D and marketing. On
the other hand, a monopolist might be disincentivized due to self-
cannibalization. That essentially means that a monopolist would
replace itself by innovating, thereby ‘cannibalizing’ own profits.

Beyond the monopolistic-competitive markets dichotomy, Aghion
et al’s paper (Aghion et al., 2005) on the relationship between
competition and innovation has been particularly prominent in
the economic literature (Shapiro, 2011, p. 373). In their work,
“Competition and innovation: an inverted-u relationship”, the authors
suggest that competition encourages neck-and-neck firms to innovate
but it discourages laggard firms from innovating (Aghion et. al., 2005,
p. 701). According to their model, technological leaders and their
followers exist in the market and innovation by the market players
are characterized as step-by-step innovation as opposed to disruptive
innovation (Aghionetal., 2005, p.702). Theyassert that the incentives to
innovate do not predominantly hinge upon post-innovation rents, but
on the difference between post- and pre-innovation rents of incumbent
firms (Aghion et al., 2005, p. 702). Because pre-innovation rents are
typically low in competitive product markets, the neck-and-neck firms
“escape competition” by innovating (Aghion et al., 2005, p. 702). On
the other hand, where laggard firms innovate, post-innovation rents
are low, thereby Schumpeterian view dominates (Aghion et al., 2005,
p. 702).
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In that regard, according to this study, in markets where competition
is high, incentives to innovate are low because the difference between
laggard firms’ rents post-innovation would also be low as such.
Conversely, when the competition is low, incentives to innovate are
high because of the said difference by neck-and-neck firms would be
high, thereby “escape competition” effect dominates. On the other
hand, in monopolistic markets, Arrow’s “replacement effect” prevails,
meaning that the monopolist has less incentives to innovate because
incentives to replace itself are low. Overall this creates an Inverted-U
shaped model for the innovation-competition relationship.

Another important study by Gilbert, who attempts to “unravel the
genetic code” of the said relationship, analyse the ‘effecss of competition
on R&D investment and outcomes for product and process innovations
under the conditions of exclusive and nonexclusive intellectual property
rights” (Gilbert, 2006, p. 160). In his study, Gilbert (2006, pp. 161
162) finds “modest support” that process innovation is more profitable
for large firms because of the large-scale production. He also states that
there is “little evidence” that supports the Schumpeterian point of view
that highly concentrated market structures better incentivize innovative
activity (Gilbert, 2006, p. 162). Moreover, he asserts that there is “Some
evidence” to show that innovation is best flourished in competitive
markets (Gilbert, 2006, p. 162). The author also expands his analysis
into management theories. He asserts that more competition affects
managerial efforts in two opposite directions. Firstly, bankruptcy risk
encourages managers to innovate because they would wish to keep their
jobs. Conversely, it reduces the incentives to innovate because of the
low rents post-innovation, as explained above (Gilbert, 2006, p. 181).

Federico et. al’s paper on the relationship between mergers and
innovation is a significant piece since the study represents a different
strand of the literature which attempts to examine the specific
relationship between mergers and innovation (Federico, Langus, &
Valletti, 2017). They find in particular that mergers between two out
of a limited number of innovators lower the incentives to innovate
when there are no efficiencies or any other spill-over effects associated
with them (Federico et al., 2017, p. 8). This is mostly due to the
“cannibalization effect” which can be defined as the internalization of
negative externalities that parties to a merger have asa result of innovative
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activities absent the merger. They also assert that the cannibalization
effect is the “dominant driver of the impact’ on incentives to innovate
(Federico etal., 2017, p. 9). In a more recent study, the same authors use
price coordination and innovation externalities as channels to describe
the relationship between competition and innovation (Federico et al.,
2018, p. 2). In short, they come to the conclusion that a reduced price
competition post-merger favours innovation (Federico etal., 2018, p. 2).

Contrastingly, Jullien and Lefouili (2018, p. 370) argue that there are
fundamental differences between unilateral price effects and unilateral
innovation effects. They say firstly that innovation externalities are not
sufficient for a claim that the merged entities would reduce innovation
(Jullien & Lefouili, 2018, p. 370). Secondly, they state, positive
externalities flowing from R&D spill-over puts innovation effects in a
different place (Jullien & Lefouili, 2018, p. 370). Finally, the authors
state, because of the dynamic nature of the innovation process, a static
analysis would be reductionist (Jullien & Lefouili, 2018, p. 370).

Sidak and Teece (2009, p. 588) fundamentally differ from the
existing views on the relationship between innovation and competition.
Particularly, they find the said relationship between market structures
and innovation largely irrelevant. They argue that framing competition
issues in a monopoly vs. competition dichotomy is “unhelpful”. They
note: “/dfespite 50 years of research, economists do not appear to have found
much evidence that market concentration has a statistically significant
impact on innovation” (Sidak & Teece, 2009, p. 588). In that regard,
they do not submit to the idea that market structure determines the
level of the innovation. Instead, they suggest that innovation shapes
market structure (Sidak & Teece, 2009, p. 596).

At that point, the authors’ focus on evolutionary and behavioral
economics is particularly worth mentioning. They mainly focus on
the enterprise-level capabilities, imitation and managerial strategies to
innovate rather than product market-oriented incentives approach. The
authors also suggest factoring in other elements such as the availability
of venture capital and public support (Sidak & Teece, 2009, p. 618).
However, as might be intended by the authors, the paper falls short of
developing a working competition law framework that explains such
effects in a real case.
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Shapiro (2011, p. 363) takes a reconciling approach, suggesting
that Schumpeter and Arrow effects are “fully compatible and mutually
reinforcing”. 'The author points out that findings in the economic
literature should not lead to an understanding of “to0 much
competition=less innovation”. He underlines that the “eal lesson” from
the literature, which connects competition and innovation with static
market structure terms, would be that these static measures are “poor
metrics for assessing innovation competition” (Shapiro, 2011, p. 375).
The author goes on to say that the theory of the inverted U relationship
is not scrutinized as it should have been, taking into account the
“industry differences in technological opportunity and for the endogeneity
of product market structure” (Shapiro, 2011, p. 380).

Finally, on that note, Gilbert (2019) explains the relationship
between mergers and R&D diversity. Briefly, he arrives at the
conclusion that mergers often decrease R&D diversity. However, he
also states that mergers can promote innovation if technology spill-
overs benefit imitators or enable follow-on innovations (Gilbert, 2019,
p. 466). In parallel, Bresnahan et al. (2011, p. 266) find that, far
from using the advantages of scope economies, incumbent firms are
disadvantaged compared to new entrants from a diversity point of view.
They maintain that shared assets and strategic interdependencies play
a significant role regarding that outcome. In that respect, they assert
that incumbent firms cannot duplicate the diversity characteristic of
the market (Bresnahan et al., 2011, p. 267).

The overall idea in the economic literature is that mergers may
have unilateral/coordinated effects that lead to the diminishing
of innovation. However, still, the economic literature offers little
guidance on the impact of mergers on innovation (Coninck, 2016,
p. 43; Déchamps & Fanton, 2018, p. 96; Kerber, 2017, p. 8; Motta,
2004, p. 54). The biggest hurdle regarding the empirical analysis
of the relationship between innovation and competition from a
structural point of view appears to be isolating many other factors (e.g.
technological opportunities) which apparently have an impact on the
level of innovation in a given industry (Baker, 2007, p. 584; Gilbert,
2006, p. 206). Whilst several authors argue that empirical evidence
is sufficient enough to highlight the importance of competition in
promoting innovation (Baker, 2007, p. 587), it is still inadequate



Innovation Competition In The Context Of Eu Merer Control |

to point out such importance without explaining how competition
interacts with innovation. In any case, it can safely be stated that there
is no consensus amongst economists even disregarding such significant
obstacles to deciphering the said relationship.

Admittedly, in its current state, the impact of mergers on innovation
is a continuing debate. However, the glass is half-full. As suggested
by Gilbert (2006, pp. 164-165), the various theories can be read as
alternative models:

“The many different predictions of theoretical models of R&D lead some
to conclude that there is no coberent theory of the relationship between
market structure and investment in innovation. That is not quite correct.
The models have clear predictions, although they differ in important ways
that can be related to market and technological characteristics. It is not that
we don’t have a model of market structure and R&'D, but rather that we
have many models and it is important to know which model is appropriate
for each market context.”

In that respect, it is possible to conclude that economic theories
provide at least a working framework to suggest that, depending on
the facts of each case, mergers might negatively affect merging parties’
incentives to innovate and reduce overall innovation in a given industry.

2. THE LEGAL THEORY OF INNOVATION COMPETITION

Innovation is described as a parameter of competition (para. 8), a
barrier to market entry (para. 71), a factor to render coordination
amongst market players more difficult (para. 45) and an efficiency gain
(para. 81) in the HMG. In particular, paragraph 38 of the Guidelines
explains the role of innovation as a competitive parameter as follows:

“In markets where innovation is an important competitive force,
a merger may increase the firms ability and incentive to bring new
innovations to the market and, thereby, the competitive pressure on rivals
to innovate in that market. Alternatively, effective competition may be
significantly impeded by a merger between two important innovators, for
instance between two companies with pipeline products related to a specific
product market. Similarly, a firm with a relatively small market share may
nevertheless be an important competitive force if it has promising pipeline
products.”
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Therefore, the Guidelines explicitly provides for the possibility of
a significant impediment to effective competition resulting from a
merger between two important innovators. Notably, this is the only
mention in the HMG on the said possibility. In that regard, essentially,
there is no specific theory of harm in the HMG relating to innovation
competition.

Technology Transfer Guidelines'® (TTG) also provides a
background to the general framework of innovation competition in
Article 101 context. In the former guidelines (2004), it was stated that:
“Some licence agreements may affect innovation markets. In analysing
such effects, however, the Commission will normally confine itself to
examining the impact of the agreement on competition within existing
product and technology markets” (para. 25). In that regard, the concept
of “innovation markets” was firmly attached to existing product and
technology markets. However, the Commission also stated in the said
Guidelines that in exceptional circumstances where the ‘agreement
affects innovation aiming at creating new products and where it is possible
at an early stage to identify research and development poles”, it would not
confine itself to the existing product and technology markets. There was
not much of a change in its position in that respect. Nevertheless, the
concept of “innovation markets” was replaced by the term “competition
in innovation” (para. 26). It is worth mentioning here that in Dow/
DuPont (2017, para. 2161), it is stated that;

“When considering both the downstream product markets and the
upstream technology markets, innovation should not be understood as a
market in its own right, but as an input activity for these markets. While
innovation eventually results in products which compete on these markets,
the assessment of innovation competition cannot be directly conflated
neither with the relevant downstream product markets, nor with the
relevant technology markets.”

The above-mentioned shift represents an evolutionary change of
how the Commission perceives innovation in its decisions. In one
of the earliest decisions in 1992, the Commission found that the
strengthening of the acquirer in the nylon carpet fibre market would
have led to a “considerable reduction of competition, in particular with

1% Guidelines on the Application of Article 101 of the Treaty on the Functioning of the
European Union to Technology Transfer Agreements
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regard to the competition in product development” (DuPont/ICI, 1992,
para. 47). In this case, the Commission paid particular attention to
product differentiation that resulted from continuous innovation as it
was one of the “driving forces” of the market. Pasteur/Merieuxintroduced
a future product analysis with respect to ‘pipeline products’ which were
in an advanced stage of clinical trials (Pasteur Merieux/Merck, 1994,
para. 63). In Glaxo/Wellcome, again, pipeline products were discussed
in the context of potential competition (Glaxo/Wellcome, 1995, para.
30). Similar to that, “future markets” were part of the analysis in Glaxo
Wellcome/SmithKline Beecham (Glaxo Wellcome/SmithKline Beecham,
2000, para. 70 et seq.). The decision concerned pipeline products which
were defined as “products which are not yet on the market but which
are atan advanced stage of development” (Glaxo Wellcome/SmithKline
Beecham, 2000, para. 70). In AstraZeneca/Novartis, similarly, the
analysis was based on pipeline products (Astra Zeneca/Novartis, 2000,
para. 219). Likewise, “late-stage R&D projects” (Phase-I1I) were taken
into account in Pfizer/Pharmacia (Phizer/Pharmacia, 2003, para. 22).

Besides the foregoing, there is not much explanation on innovation
competition in the relevant legislation under EU law. It is sensible to
assume that this is due the lack of clarity in the economic theory of
innovation competition. As stated above, currently, a well-recognised
and over-arching economic theory for innovation competition does not
exist. Instead, economists identify the effects of mergers on innovation
competition with different specific models and assumptions. To bridge
the gap, in Dow/Dupont, the Commission concludes that the provisions
under HMG are also applicable to innovation competition.

In Dow/Dupont (2017, para.1987-1993), the Commission states
that the analytical framework for non-coordinated effects under HMG
is also, at least partially, applicable to innovation. In that regard, it
firstly refers to paragraph 8 of the HMG to confirm that the term
“increased prices” is only a shorthand to refer to a competitive harm
(Dow/DuPont, 2017, para. 1995). Secondly, it explains that paragraph
38 of the HMG expressly confirms innovation competition as a
criterion in assessing likely effects of a merger (Dow/DuPont, 2017,
para. 1996). Thirdly, it emphasizes that the same paragraph explains
the possibility of a harm to innovation competition by a merger
between two companies with pipeline products related to a specific
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product market as only one example amongst other possibilities (Dow/
DuPont, 2017, para. 1997). Lastly, it puts forth that it is implied in
the paragraph 24 ez seq. of the HMG that the Commission “needs to
assess whether the transaction reduces important constraints on one or more
sellers and significantly impede effective innovation competition” (Dow/
DuPont, 2017, para. 1998). In particular, the Commission underlines
the following excerpt from paragraph 25 of the HMG: “mergers in
oligopolistic markets involving the elimination of important competitive
constraints that the merging parties previously exerted upon each other
together with the reduction of competitive pressure on the remaining
competitors” (Dow/DuPont, 2017, para. 2000).

The Commission puts forward the idea thata reduction in innovation
competition would result in effects in the innovation spaces. Innovation
spaces are described in the decision as the specific discovery spaces that
R&D players target when setting up their innovation capabilities
and conducting R&D within a given industry (Dow/DulPont, 2017,
para. 350). Discovery spaces could be equated with discovery processes
and development stage. Discovery process include creation, screening
(such as the efficacy, toxicological and environmental properties, and
fit with company targets) and patenting of the new product (Dow/
DuPont, para.162). After the successful completion of the discovery
processes, the product enters the development stage, which includes
steps such as regulatory studies and safety testing (Dow/DulPont, 2017,
para. 165, 173 et seq). The Commission states that innovation spaces
become smaller as innovation outputs are “confined to ever narrower
spaces from which it is more difficult to adapt the innovation to other
purposes” (Dow/DuPont, 2017, para. 351). In that regard, it can be said
that adaptability is an important factor in defining innovation spaces.

The Commission also designates two sub-concepts regarding
innovation competition: (i) lines of research and (ii) early pipeline
products. In that context, lines of research refers to a “ser of scientists,
patents, assets, equipment and ... which are dedicated to a given discovery
target whose final output are successive pipeline [products] targeting a
given innovation space” (Dow/DuPont, 2017, para. 1958). According
to the decision, early pipeline products “correspond to products which
are intermediate results of lines of research” (Dow/DuPont, 2017, para.
1960).
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Innovation spaces and related concepts could be shown as in the
following scheme:

Figure 2: Innovation Spaces and Related Concepts

Leads | | Early Pipeline Products | | Pipeline Products |
Stage Stage Stage
Pre-discovery Discovery or Pre- Development Final
development
Products
Chances of Chances of Success Chances of
Success - Success
Very Low Low High
>
I
Stage
Mixture/Formulisation
Stage
Commercialisation

Source: The figure was created by the author based on Dow/DuPont decision.

In Dow/DuPont, the Commission also identifies four stages of value
chain: (i) discovery, (ii) development, (iii) mixture/formulisation and
(iv) commercialisation (Dow/DuPont, 2017, para. 222). However, not
every player is active in all of these stages. The Commission refers to
some of these players R&D players, together with R&D integrated
players which are active in all stages of the mentioned value chain
(Dow/DuPont, 2017, para. 225).

The Commission measures the strength of parties in relevant
innovation spaces by measuring both input and output data. The
Commission finds that the input measures, such as R&D expenditure,
are not fully illustrative of parties’ positions in innovation spaces (Dow/
DuPont, 2017, para. 385). As for output measures, the Commission
uses citation-based patents index as a measure, as it states that “cization-
based indexes are informative on the technological importance of patents”
(Dow/DuPont, 2017, para. 389)."" It also relies on “Patent Asset Index™

' Tt might be useful to mention that the Commission puts the weight on external citation
as it finds a mechanical increase in internal citation as the patent portfolio grows (Dow/
DuPont, 2017, para. 394).
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methodology [... which] considers both the quantity and the quality of
patents in a portfolio” (Dow/DuPont, 2017, para. 391). The Commission
also takes the historical importance of innovations by the R&D players
(i.e. blockbuster innovations) into account as an output measure.

The Commission points out five factors that had an impact on the
assessment of anti-innovative effects in its decision: (i) contestability
of the market based on innovation, (ii) high degree of appropriability
post-innovation, (iii) the existence of product innovation, (iv) non-
existence of offsetting efficiencies and (v) fear of self-cannibalization
post-merger (Dow/DuPont, 2017, para. 2001). In markets where these
conditions are present, the Commission concludes, reduction in rivalry
results in a decrease in incentives to innovate by the parties (Dow/
DuPont, 2017, para. 2002). In addition, the Commission also takes
account of whether other active R&D players in the market would have
increased incentives to compete post-merger in line with the paragraph
31 of the HMG (Dow/DuPont, 2017, para. 2018). The main findings
with regard to above mentioned factors can be summarised as in the
below chart:

Figure 3: Commission’s analysis of anti-innovative effects

0 | Contestability of the Market Based on Innovation

Findings
1. Tt is easy to switch to the better product in a short time period thanks to the absence of lock-
in effects in the demand side.
2. Internal documents suggest that firms attach utmost importance to the innovative strategies
of their competitors.

° | Relevance of Cannibalisation Effects for Innovation Decisions

Findings
1. As the parties are close rival innovators with competing pipeline products, the likelihood of
cannibalisation effects for innovation decisions post-merger is deemed to be higher.
2. Internal documents and historical data suggest that cannibalisation is relevant since negative
externalities arise from each party’s innovation decisions both for existing and future
products.

° | High Degree of Appropriability

Findings
1. High degree of appropriability (Strong IP Rights, mixturing and secret know-how and

commercialisation advantages for R-D integrated players) pre-merger lowers the incentives
to innovate post-merger.
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° | The Existence of Product Innovation

Findings
1. Industry characterised by product innovation which makes it product-specific. Therefore,
innovation cannot easily be transferred to other products post-merger.
2. Stochastic nature of innovation means that firms are not certain of the impact of their
discovery efforts.

° | Absence of Efficiencies

Findings
1. The Commission finds that the efficiency claims by the parties are long-term based, complex
and long chain of events. In that regard, they are difficult to verify.
2. Tt does not accept cost reductions as an efficiency claim because they would result from a loss
in innovation competition.
3. The Commission takes the view that efficiency claims (i.e. synergies, spillovers, increased
appropriability) are not merger-specific.

Source: The figure was created by the author based on Dow/DuPont decision.

The Commission also accounts for five other factors to support its

theory of harm:

Figure 4: Commission’s analysis of anti-innovative effects

0 | Historical Data Relating to Innovation Competition

Findings
. The number of R&D players in the last 60 years has dropped significantly.
. R&D budget as percentages to revenues has decreased in the last 10 years.
. Innovation Effort and Innovation Output has decreased in the last 30 years.
. Experts’ opinions indicate that consolidation in the industry led to a diminishment in
innovation.

B N

Q | Innovation Competition at Industry Level and Innovation Spaces

Findings

1. Consolidation of R&D players at industry level led to a narrow industry oligopoly of only
five global R&D-integrated players.

2. The costs of discovering, developing and registering a new molecule are extremely high.

3. The stricter regulatory environment also means that the time required to perform the necessary
tests and studies prior to the launch of a new product have increased over time.

4. In order to maximise these returns, companies also need to achieve a sufficient scale and
access to market in several different geographic regions (globally).

5. If a company is active in discovery only, in order to reach the market it has to rely on one of
the integrated players.

6. The industry is characterised by a predominant role of the five global R&D-integrated
companies, as they are the only companies with scale assets and capabilities to perform all
the stages of innovation at global level (these will be referred to as “full function innovators”
throughout the paper), as well as a global footprint and better access to distribution globally
(including in Europe) which enables them to sustain the necessary R&D effort.
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7. The strategic alliances between the Big 5 likely limit the incentives of these players to
innovate in the same innovation spaces where they already have agreements with another

party.

° | Importance of Dow and DuPont as Innovation Competitors at Industry Level

Findings

1. The Commission estimates the importance and closeness of the merging parties based on an
analysis of patent shares. The analysis of patent shares is done in 5-steps. Firstly, the
Commission considers every patent filed during a specific period in specific categories and
sub-categories. Secondly, it excludes mixture patents. Thirdly, it measures quality of patents
using citations. Fourthly, the Commission excludes some patents filed by companies which
are not seen as full-function innovators. Fifthly, it presents the patent data by using four
different samples according to their quality: (i) all patents, (ii) top 50%, (iii) top 25% and (iv)
top 10%.

Q| Parties’ Overlapping Lines of Research and Early Pipeline Products

Findings
1. The Commission analyses past innovation efforts of the parties and concludes that they have
been taking away shares from each other as a result of their respective innovative activities.
It also finds that many other parties in the relevant innovation spaces are not close
competitors.

°| Absence of a Sufficient Number of Other Alternatives

Findings

1. The Commission states that the evidence gathered does not show that in the past, third-party
R&D-integrated players increased their R&D expenditure and R&D targets following a
concentration. It makes reference to the paragraph 24 of the HMG which basically states
that the non-merging firms can also benefit from the reduction of competitive pressure post-
merger.

2. The Commission finds that the close competitors are few in number. Furthermore, close
competitors have differentiated innovation assets and capabilities, thus are not equally able
to innovate in the same innovation spaces.

3. It makes reference to financial constraints that exist for expanding innovation capabilities.
It simply states that capacity expansion is expensive.

4. The Commission states that as there is a high level of common shareholdings in the industry,
there are reduced incentives to compete agressively.

Source: The figure was created by the author based on Dow/DuPont decision.

As regards the relationship between product market competition
and innovation competition, the Commission recognises the fact
that economic literature is not really conclusive on that matter
(Dow/DuPont, 2017, para. 2044). However, it posits that potential
countervailing effects resulting from a less intense product market
competition are unlikely to offset “direct adverse effects” resulting from
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the loss of innovation competition between rivals (Dow/DuPont, 2017,
para. 2045).

Can HMG’s unilateral effects model be plausibly transposed into
innovation competition context? Possibly. Nevertheless, doing so is
obviously not fit for the purpose of any guidance paper, that is providing
legal certainty and predictability for market players. As explained
above, currently, there is no widely accepted and over-arching theory
of innovation competition both amongst economics and lawyers. In
that regard, transposing HMG, which is nearly entirely based upon
static theories, into innovation competition context is a difficult quest
for the Commission. Here are the reasons why:

First of all, concepts of price competition and innovation
competition are markedly different. The Commission’s innovation
competition theory of harm in Dow/DuPont is as follows:

“The Commissions theory of harm innovation implies an immediate
effect of the Transaction on the Parties behaviour, and not only in a
timeframe of 10 to 15 years. Although the reduction on innovation
competition would harm consumers directly in the long-term, it would
result in effects in the innovation spaces that would take place shortly
after the Transaction, namely the immediate discontinuity, redirection
or deferment of early pipeline products or lines of research by the merged
entity.” (Dow/DuPont, 2017, para. 2034)

Obviously, this significantly differs from the static effects analysis
in merger control. Firstly, from an effects-based approach, reduction
in innovation harms consumers in the long-term. Contrastingly, in
a standard merger assessment, immediate/foreseeable effects are put
on the focus. Secondly, proving reduction of innovation competition
is conceptually different from proving reduction price competition.
In that regard, novel concepts which does not exist in HMG (e.g.
cannibalisation, appropriability, synergies) are at the core of the analysis.
Thirdly, the incentives to undertake or abandon R&D projects are
different from price effects (Petit, 2018, p. 26). For example, it has been
suggested that R&D programmes cannot be ended without friction in
contrast to prices (Petit, 2018, p. 26). Petit (2018, p. 27) states that
“R&&D decisions are lumpy, unlike pricing or output decisions which are
continuous choice variables with continuously differentiable impacts on
quantities sold”. The said incompatibility problem might go way deeper
than the given examples. For example, it has been suggested that a
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correct understanding of “innovation” requires taking into account the
evolutionary approaches, behavioural theories, management, resource-
based views, etc (Kerber, 2017, p. 20; Sidak & Teece, 2009, p. 581).

Secondly, the standard merger control assessment is not fit for
defining “innovation spaces” with respect to innovation competition
(Déchamps & Fanton, 2018, p. 97). The point is one of the most
crucial aspects of the competition law because the effects-based
approach advocate evidencing the effects in the relevant markets in
modern competition policy (Drexl, 2012, p. 507). As could be seen
from Dow/DuPont decision, the idea of innovation spaces is markedly
different from product markets approach.

Thirdly, balancing the harm to innovation and offsetting efhiciencies
is one of the big questions in practice (Oxera, 2019, p. 4)."* According
to the HMG, any efficiencies resulting from a merger have to benefit
consumers, be merger-specific and be verifiable (para. 78). Coninck
(2016, p. 48) argues that proving efficiency claims in an innovation
context is a difficult mission. The main problem is that the burden of
proof on the parties and on the Commission is not well-balanced. First
of all, the parties may not be in a better position than the Commission
for the assessment of probabilities of success for an R&D project
(Coninck, 2016, p. 49). Secondly, verifiability and consumer benefit
criteria seem to be too heavy because any foresight into future markets
is by nature speculative. We might also add a third point as in Dow/
DuPont, the Commission avoids answering important questions on
synergies, technology spill-overs, increased appropriability claims
by putting the onus on the parties. It defends the point that parties’
claims in such regards are long-term based, complex and consists of
long chain of events. It merely states that these channels are not specific
to a merger. However, not being able to isolate these “channels” from
innovation competition analysis is exactly why economists’ cannot
build a consensus on the issue, as could be seen from the topic above.

Fourthly, the theory on “significant impediment to effective
innovation competition” (SIEIC) (Petit, 2018) does not take intra-
firm innovation competition and counter-balancing of intra-firm
cooperation across innovation spaces into account (Petit, 2018, p-

12 Also see Western Digital Irland/ Viviti Technologies [2011] European Commission
COMP/M.6203 [1029 et seq.]. In that case, the Commission did not accept efficiency
arguments that related to fixed cost savings.
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32). The discussion on diversity is not yet concluded in the economic
literature (Kerber, 2011, pp. 29-30). Bresnahan, for example, states
that incumbent firms cannot duplicate the diversity characteristic of
the market. However, there are other views that promote intra-firm
diversity. Here, parallels might be drawn with media plurality cases
where a strong qualitative analysis is conducted, inter alia, by taking
into account “internal plurality.”

Overall, addressing innovation competition concerns under the
current HMG is not an easy task. This is mainly because the theories of
innovation competition are markedly different from price/output based
static theories under the current HMG. In that sense, a revision in the
Guidelines that takes an extensive account of dynamic competition is
much needed. The suggested action is of significance since it would
deliver predictability and legal certainty to the market."

3. PROTECTING INNOVATION IN DIGITAL MARKETS:
HOW DOES IT FIT IN THE PICTURE?

The debate on innovation competition has significant implications for
digital markets as the survival of firms depends much on innovation
along with price competition. In that context, some recent mergers in
the industry attracted much public attention and criticism as super
dominant “technology giants” (hereinafter “tech-giants”) allegedly
killed their potential competitors in their infancy via acquiring start-
ups in order to preserve their monopoly status (American Tech Giants
Are Making Life Tough For Startups’, 2018; ‘Big Tech Sets Up a “Kill
Zone” for Industry Upstarts’, 2018). Another argument was that the
potential innovators were discouraged from entering certain new
markets, also referred to as “kill zones” (Schechter, 2018), either by
mergers or by threats of expansion even if they are better innovators
(Bourreau and de Streel, 2019, p. 21). Overall, it was argued that
incumbents were acquiring companies which could have been a
credible threat to their businesses in the future. Along with several
other authorities in the world, the Commission also examined several
cases with respect to such concerns. However, in any of them, it found

' For a similar proposition in the US, see: Gilbert & Greene, 2015; Sidak and Teece,
2009, 618.
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harm to effective innovation competition. Yet, the debate on the so-
called “killer acquisitions” persists.

Why do tech-giants acquire start-ups? Bourreau and de Streel
(2019) focus on four ‘old’ industrial organization theories that might
explain tech-giants’ appetite for —particularly- conglomerate mergers:'*
i) agency theory, ii) market power theory, iii) resource theory and iv)
the internal capital market theory. In addition to these theories, they
state that the economies of scope in product development and synergies
from the demand side are mainly relevant to the conglomerate growth
model in the digital world (Bourreau and de Streel, 2019, p. 9).

According to the agency theory, managers could be interested in
expanding to the markets where their specific knowledge would be of
value to the company even if the company makes losses because of that
move. Market power theory explains such mergers by conglomerates’
motivations to indirectly increase their market power (e.g., market
coordination amongst conglomerates). Resource theory refers to excess
resources of a firm that might enable a firm to expand in proportion
to its excess capacity. Lastly, the internal capital market theory argues
that firms might choose to expand due to the imperfections of external
capital markets (Bourreau and de Streel, 2019, pp. 6-7).

Bourreau and de Streel (2019, p. 10) suggest that tech-giants have
strong economies of scope in product development. In that regard,
digital firms do not incur significant costs when they decide to produce
‘variants’ along with their ‘basic’ product. For example, they suggest,
knowledge of artificial intelligence or a map service can be used in a
variety of services. In addition to that, the authors emphasize the role
of data as a sharable input for product development (Bourreau and de
Streel, 2019, pp. 10-11). In that connection, they suggest that “data-
driven indirect network effects” may provide incentives to enter new
markets. They refer to Prufer and Schottmiiller’s paper, which suggest
that firms that benefit from such effects may leverage their market
power in the primary market where it produces its basic product to
dominate the new market, in particular where the data from one
market leads to the improvement of the other (Prufer & Schottmiiller,

!4 The emphasis here will be on conglomerate mergers because horizontal mergers in such
markets would most probably be caught by the standard analysis.
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2017). Additionally, the authors suggest that tech giants might seek to
be the “gate-keepers” for access to consumers in advertising markets
(Bourreau and de Streel, 2019, p. 11).

As regards demand-side synergies, Bourreau and de Streel refer to
consumption synergies (Chen & Rey, n.d.) and ecosystem linkage
(Koca, 2018). In the former, it is argued that consumers may have
different valuations for bundled products. On the other hand, the
latter approach argues that a ‘category product’ might be linked to a
‘base product’ to gain an advantage over competitors (Bourreau and de
Streel, 2019, p. 13).

In the view of the foregoing, it can be seen that there are various
reasons for a tech-giant to expand its activities beyond its core business.
On the other hand, how does one distinguish the above-mentioned
motivations from the intention of killing target’s innovations? In
any case, is it necessary or helpful to show what motivation does the
acquirer have in buying the target in the first place? Regardless, what
could be the conditions to turn the said ‘intention’ into a credible
threat to innovation competition?

In an attempt to answer these questions, firstly, the concept of killer
acquisitions must be clarified. The term “killer acquisitions” was coined
by Cunningham et al. (Cunningham et al., 2018). They defined killer
acquisitions as “acquiring innovative targets solely to discontinue the target’s
innovation projects and pre-empt future competition” (Cunningham et
al., 2018, p. 1). One can observe that the idea of killer acquisitions
is considerably narrower than the Commission’s analysis in Dow/
DuPont. In particular, killer acquisitions refer to a specific aim which
is to “solely discontinue the targets innovation projects” with a view to
pre-empt future competition. In that regard, whilst the Commission
had due emphasis on internal documents in proving that the acquiring
party would have discontinued on-going innovation efforts by the
target, the main idea in that case was that the acquiring party would
have reduced incentives to innovate post-merger which would lead to
reduced innovation competition in the relevant innovation spaces and
in the industry.

Inlight of Dow/DuPont case, it can be said that the focus on acquiring
with the specific aim to “solely discontinue the targets innovation projects”
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is neither necessary nor helpful. It can be noted that first of all, because
such analysis is based on internal documents and expert opinions, it is
highly subjective. In that regard, there is a possibility that it may lead
to misleading conclusions. Secondly, an abundance of such documents
may not be present in each and every case. Thus, intervention would
then be expected only where companies produce such internal
documents. Thirdly, the Commission’s “incentives” analysis in Dow/
DuPont goes beyond the party’s intent in acquiring the target firm.
In that respect, acquiring party’s intention cannot be determinative in
deciding whether the acquiring party would discontinue, redirect or
defer the target’s innovation projects to pre-empt the market. Even if
it does, it does not automatically lead to a conclusion that innovation
would be reduced post-merger.

In any case, innovation competition debate in digital markets goes
beyond the discussion of whether the acquiring party discontinues
target’s innovation projects or not, as will be explained below. Digital
markets are significantly different from agro-chemical markets as
regards innovation and competition dynamics (Holmstrom et al.,
2019, p. 10). Firstly, the industry is very fast paced due to several
reasons such as the absence of heavy regulations, low financial barriers
to entry, extensive testing possibilities (Holmstrom et al., 2019, p.
10)." Secondly, the industry is characterised by network effects which
lead to consumer lock-ins on the demand side. Thirdly, appropriation
levels are lower compared to agro-chemical sector as other players
may copy the idea easily (Holmstrém et al., 2019, p. 10). Fourthly,
the possession of big data gives a significant advantage to incumbents
in implementing innovative ideas (i.e. data-driven indirect network
effects). Fifthly, both product and process innovations are present.
Therefore, synergies and spill-over effects are more relevant since
innovations could possibly be transferable to other products. Sixthly,
stochastic nature is not a dominant element to consider since there are
extensive testing capabilities.

Crémer et al. state that because the research for digital innovation
is much closer to the market than it is for agro-chemical and

15 For instance, in Microsof#/Skype, the Commission gave the example that Facebook had
achieved a market share of 50% in less than 3 years (Microsofi/Skype, 2011, para. 126).
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pharmaceutical industries, the concept of innovation competition is
not as useful as it is for the latter. In that sense, they argue that the said
concept should not be separated from product market competition
but “rather capture emerging threats to entrenched market power in a
conglomerate market setting” for the digital markets (Crémer, Montjoye,
& Schweitzer, 2019, p. 120).

The Commission also, in Google/DoubleClick, adopted the said
approach. In Google/DoubleClick, there were claims that the target
would develop into a credible competitor to Google in online ad
intermediation markets (Google/DoubleClick, 2008, para. 222). The
Commission basically referred to paragraph 60 of the HMG.' It went
on to explain that it could not be established that DoubleClick would
not be in a unique position in that regard (Google/DoubleClick, 2008,
para. 241). In particular, the Commission considered a combination
of technologies, existing user bases and network effects. It found that
even in the event that absent the merger, DoubleClick could have
become a significant competitor, there is still a sufficient number of
credible competitors in the market to restrict the merged entity (Google/
DoubleClick, 2008, p. 72).

On the other hand, the said approach does not explain how the
Commission ensures innovative markets in “kill zones”. Because,
irrespective of whether the incumbent continues the innovation
project or not, innovative firms cannot operate in these zones as they
do not have incumbent advantages such as an already established
network and consumer data. Furthermore, as innovation projects can
be copied by the incumbents, new entrants may face competition from
already-advantaged (for example by using ecosystem linkages, data-
driven indirect network effects) firms post-innovation. In that regard,
there are two possibilities for new-entrants targeting these innovation
spaces. Firstly, they may innovate with the expectation to sell their

16 The said paragraph is as follows: “For a merger with a potential competitor to have
significant anti-competitive effects, two basic conditions must be fulfilled. First, the potential
competitor must already exert a significant constraining influence or there must be a significant
likelihood that it would grow into an effective competitive force. Evidence that a potential
competitor has plans to enter a market in a significant way could help the Commission to reach
such a conclusion. Second, there must not be a sufficient number of other potential competitors,
which could maintain sufficient competitive pressure after the merger.”
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business to incumbents. In such case, these firms specifically have to
target kill zones in order to attract the incumbent. As a result, the most
successful innovator gets the prize of being bought (or hired) by the
incumbent. Alternatively, the new-entrant may have other advantages
(i.e. high appropriability of the innovation) which may enable it to
stay in the kill zone. Secondly, new entrant may choose not to enter
the kill zone in the first place, considering the risks of being killed by
the incumbent.

Overall, it seems, identifying kill zones —regardless of acquirer’s
intent- is more important than identifying the target’s capabilities
of being a credible competitor in the future from an innovation
competition point of view. In line with such idea, it has been suggested
by some that there should be a legal presumption of harm in the case
where a start-up is being acquired by a tech-giant.'” Arguably, an
assumption of harm to innovation competition may serve to protect
innovation competition in innovation spaces that can be characterised
as “kill zones”. In particular, it may encourage new-entrants which
target such spaces to gain market power either by organic growth or by
mergers whilst preventing tech-giants to kill innovation competition
in these innovation spaces. However, it might also have downsides.
First of all, as stated above, there is no widely-recognised and over-
arching theory of innovation competition that explains the relationship
between mergers and innovation. It means that the Commission
cannot yet fully distinguish between innovation enhancing mergers
and innovation reducing ones. Therefore, blind interventions may lead
to false positives. Secondly, a policy change in that regard may also
stifle innovation as it disincentivizes the firms which innovate with the
aim to sell their inventions. In the broader sense, it can also be said
that social costs/benefits of such an intervention must be accounted for
(Petit, 2019, p.42) since the intervention would most likely to result in

17 See for example, Valletti’s speech in the conference “Shaping Competition Policy In
The Era Of Digitisation”. https://webcast.ec.europa.eu/shaping-competition-policy-in-
the-era-of-digitisation# (Accessed 18.09.2019). Alternatively, Petit (2019, p.42) suggests
that the adequacy of ex post intervention must be checked before adopting such a
presumption. However, ex-post intervention seems less likely to address these problems
since the fast-paced & winner-takes-all nature of digital markets could render efforts to
“unscramble the eggs” more difficult.
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considerable wealth transfers. In light of the foregoing, a case-by-case
approach with a vigilant enforcement seems to be the best strategy for
the moment.

CONCLUSION: ANEWFOCUS FOR COMPETITION POLICY?

What should be the way forward in taking account of innovation in
merger control? On a policy level, this paper supports the idea that
competition law interventions should focus on “industry settings and
categories of behavior where enforcement can promote innovation” as
competition law is not a “general-purpose competition intensifier” (Baker,
2007, p. 589)." However, it also finds that EU merger control does
not offer much guidance for a robust innovation competition analysis
for different industry settings or categories of behaviour. It argues that
a mere transposition of the HMG into innovation competition context
also does not provide useful guidance. In that respect, it calls for a
revision in the Horizontal and Non-Horizontal Merger Guidelines.

This paper argues that the Commission’s competition law
enforcement in digital markets does not wholly address killer
acquisitions. In that regard, firstly, it points out that “intent” should
not be a determinative factor in assessing these types of acquisitions.
Secondly, it advances that identifying kill zones are more important
than identifying targets’ prospects of being a credible competitor
to the acquirer in the future. Thirdly, it cautions on the idea that
adopting a presumption of harm to innovation competition could
ensure innovation competition. It supports the view that a case-by-
case approach with a vigilant enforcement seems to be the best strategy
for the moment.

'8 The said-approach can also be found in the earliest cases relating to merger control in
the EU. See for example, British American Tobacco Company Limited and R. ]. Reynolds
Industries Inc. V. European Commission, 1987.
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Oz

Capraz siibvansiyon ticari hayatta sik karsilagilan bir wygulamadsr. Bu-
nun nedenlerinden biri cok farkls yapilardaki piyasalarda faaliyer gosteren
tesebbiislerce cesitli amaglar icin kullanilabilmesidir. Bu amaclardan biri
de rakipleri piyasa disina itici davranislara kaynak yaratma olabilmekte-
dir. Bu durum ¢apraz siibvansiyon kavramini rekabet hukuku vakalarin-
da giindeme getirmektedir. Bu calismada Tiirkiye ile Avrupa Birligi (AB)
rekabet hukuku uygulamas: ve yazin incelenerek capraz siibvansiyonun
rekabet hukuku ve politikas: acisindan nasil ele alinmasi gerektigi sorusu
yanitlanmaya ¢alisilmaktady.

Caligma gostermektedir ki capraz siibvansiyonun pek ¢ok isleve sahip ola-
bilmesi ve piyasa etkinligi ile tiiketici refabi dizerindeki etkisinin belirsiz
olmasi, capraz siibvansiyonun rekaber agisindan “kiotii” veya “iyi” olarak
simiflandirilmasina mani olmaktadsr. Tiirkiye ve ABde alinan kararlar
incelendiginde, ¢apraz siibvansiyon wygulamasinin kendisinin miistakil
bir ihlal tiirii olarak goriilmedigi ancak fiyatlandirmaya iliskin tek tarafls
davranslar yoluyla gerceklesen iblallerin bir araci olarak degerlendirildigi
goriilmektedir. Bununla beraber capraz siibvansiyon rekabet hukuku ana-
lizinde bir unsur olarak ortaya ¢ikmakta ve hikim durumun tespitinde,
ihlalin nasil gerceklestiginin aciklanmasinda, fiyatlama davranisinin ethi-
sinin degerlendirilmesinde ve fiyat-maliyet testinde benimsenecek yaklasim
veya maliyet dlgiitii belirlenmesinde rol oynayabilmektedir.

Anahtar Kelimeler: Capraz siibvansiyon, hikim durumun kotiiye kulla-
nilmast, hakim durum, maliyet olgiitii, yikict fiyatlama, fiyat sikistirmast.
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Abstract

Cross-subsidisation is a common practice in commercial life. One of the
reasons for this is that cross-subsidisation can be employed in various mar-
kets with different structures to achieve numerous ends. One of these goals
can be financing exclusionary conduct in the markets. Therefore, concept
of cross-subsidisation comes up in competition cases. This article aims at
finding an answer to the question of how cross-subsidisation should be
regarded from competition law and policy perspective through studying
competition law enforcement record in Turkey and the European Union
(EU) as well as the relevant literature.

The study demonstrates that cross-subsidisation cannot be classified as good
or bad for competition since cross-subsidisation has many functions and
its effects on efficiency or consumer welfare are ambiguous. When decisions
taken in Turkey and the EU are reviewed, it is seen that cross-subsidisation
is not considered as a separate infringement type but rather an instrument
for infringement committed through unilateral pricing behaviour. Howe-
ver, cross-subsidisation emerges as an element in competition analysis and
can play a role in evaluating whether an undertaking has dominance,
explaining how an infringement occurs, evaluating the effect of the pricing
behaviour and determining the approach and relevant cost benchmark in
price-cost tests.

Key Words: Cross-subsidisation, abuse of dominant position, dominant
position, cost benchmark, predatory pricing, price squeeze.
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Capraz siibvansiyon, iktisadi faaliyetlerde sik bagvurulan ve rekabet hu-
kuku alaninda da zaman zaman giindeme gelen bir uygulamadir. Bu
calismada capraz siibvansiyonun rekabet hukuku ve politikasi gerceve-
sinde nasil ele alinmasi gerektigi sorusuna yanit aranacakur. Ilk boliim-
de, capraz siibvansiyonun tanimi ve tespiti tizerinde kisaca durulacak-
ur. Ardindan herhangi bir davranisin rekabet karsiti olup olmadiginin
degerlendirilmesinde giindeme gelecek iki soru; (1) uygulanmasinin
nedenleri ve (2) tiiketici ve toplam refah agisindan etkileri, ¢apraz siib-
vansiyon acisindan yanitlanmaya calisilacakur.

Rekabet hukuku penceresinden ¢apraz siibvansiyonun nasil goriin-
digiiniin belirlenmesi i¢in dnce Tirkiye ve Avrupa Birligi rekabet hu-
kuku uygulamalari incelenecektir. Daha sonra yazinda ve uygulamada
capraz siibvansiyon miistakil bir ihlal olarak degerlendirilmese de, ¢cap-
raz siibvansiyonun tespitinin ve degerlendirmeye katilmasinin rekabet-
¢ianalize ne gibi katkilar sunacag ele alinacakur. Sonug boliimiinde ise
calismanin 6zetlenmesine ve varilan temel sonuglarin vurgulanmasina
caligilacakeir.

1. CAPRAZ SUBVANSIYONUN TANIMI VE TESPITI

Capraz siibvansiyon, bir tesebbiisiin bir alandaki faaliyetlerinden ka-
zandigy geliri bagka bir alandaki faaliyetlerini finanse etmek i¢in kul-
lanmasidir. Ticari hayatta sik stk karsilagilan bu uygulama, ayni tegeb-
biistin farkls istirakleri arasinda olabilecegi gibi bir tegebbiisiin tirettigi
iki farkls Girtin veya hizmet ya da iki farkli cografi pazar arasinda (Av-
rupa Birligi Komisyonu [Komisyon], 1998, para. 3.1.) veya bir sekilde
birbirinden ayrilabilen tiiketici gruplar: arasinda da goriilebilmektedir.
Capraz siibvansiyon ilk anda iki faaliyet arasinda dogrudan kaynak
aktarimini akla getirmektedir. Ancak yazinda, gapraz siibvansiyonun
genellikle ortak maliyetlerin siibvanse eden faaliyete atfedilmesi yoluy-
la gerceklestigi kabul edilmektedir (Geradin ve O’Donoghue 2005, s.
368-369)".

! Ortak maliyetler tiriinler, pazarlar veya miisteri gruplari arasinda ne sekilde dagitilirsa
dagiulsin ¢apraz siibvansiyonun olusmayacag da ileri siiriilmekeedir. Bu goriise gore ortak
maliyetler kanaliyla ¢apraz siibvansiyon olusmasinin yolu ortak maliyet tegkil etmeyen
kalemlerin ortak maliyet olarak siniflandirilmasidir. Bkz. Burton, Kaserman, ve Mayo
(2004).
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Bu tanim ilk bakista ¢ok agik ve basit gelse de ¢apraz siibvansiyo-
nun ne sekillerde olusabilecegi, nasil tespit edilebilecegi ve miktarinin
nasil dlgiilebilecegi cevaplamast zor sorulardir. Ustelik ¢apraz siibvan-
siyonun tanimi ve tespitinde kargilagtlan bu tartisma, konunun iler-
leyen asamalarinda ortaya ¢ikan capraz siibvansiyonun tiiketici refahi
ve toplam refah agisindan etkileri, capraz siibvansiyon uygulanmasinin
ardinda yatan muhtemel nedenler gibi sorulara verilecek yanitlar1 da
etkilemektedir. Bu nedenle 6ncelikle bu tartismanin 6zetlenmesi fay-
dali olacakur.

Capraz siibvansiyonun tanimi ve tespiti icin kullanilmast gereken
olctit konusunda maliyet muhasebesi odakli, etkinlik odakli ve gelir
odakli yaklagimlar bulunmaktadir. Bunlar i¢inden Faulhaber’in (1975)
maliyet odakli tanimi ve yaklagimi hem yazinda hem de uygulamada
genis kabul gormistiir. Ancak diger yaklagimlart da incelemek capraz
siibvansiyonun rekabet hukukundaki yerini belirlemede 6nemlidir.
Zira etkinlik odakli yaklagimlari tartismak ¢apraz siibvansiyon ve pi-
yasa etkinligi arasindaki iligkiye 1sik tutarken, gelir odakli yaklagimlar
ise capraz siibvansiyonun degisen biiytikliiklerde ve cesitli amaglar i¢in
uygulanabildigini gostermektedir.

Yukarida da belirtildigi gibi yazinda ve uygulamada en ¢ok kabul
goren capraz siibvansiyon tanimi ve 6lgiitii Faulhaber’e aittir. Faulha-
ber (1975, s. 966)* gapraz siibvansiyon icermeyen fiyatlama yapisini;
birden ¢ok cesit iiriin iireten firmanin, herhangi bir {iriinii arz etme-
sinin diger triinlerin fiyatlarinin artmasina yol agmayacak seklindeki
kar kisitina tabi olmast olarak tanimlamakreadir. Diger bir ifadeyle, bir
tirtintin fiyat artan maliyetinin® (incremental cost) istiinde ise burada
capraz siibvansiyon bulunmamakradir.

Heald (1996, ss. 54-61) ¢apraz siibvansiyonun tespitine yonelik (1)
maliyet tahsisi ve (2) optimal fiyatlama yaklagimi olmak tizere iki yak-
lasim bulundugunu belirtmektedir. “Maliyet tahsisi yaklagimi” cerge-
vesinde tam dagiulmis maliyet (fully distributed cost, fully allocated cost),
tekil maliyet (stand alone cost) ve artan maliyet ol¢iit olarak kullanila-
bilmektedir. Bu yaklagima gore tekil maliyetinin tizerinde gelir tireten
mal ve hizmetler siibvanse eden, artan maliyetini karsilayamayan mal

2 “If the provision of any commodity (or group of commodities) by a multicommodity

enterprise subject to a profit constraint leads to prices for the other commodities no
higher than they would pay by themselves, then the price structure is subsidy-free.”

3 Artan maliyet, arzdaki degisim nedeniyle ireticinin katlandigi maliyetteki degisim
miktari olarak tanimlanabilir.
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ve hizmetler ise stibvanse edilen konumundadir. Maliyet tahsisi yak-
lagimi, Faulhaber’in ¢apraz siibvansiyon taniminda kullandig: 6l¢iitii
(artan maliyet) de icermektedir.

Heald (1996, s. 61-64) ¢apraz stibvansiyonu fiyatlarin refahi engok-
lagtiran optimal fiyatlardan sapmasi olarak tanimlayan gériise “optimal
fiyatlama yaklagimi” adini vermektedir. Etkinlik odakli bu yaklagim,
fiyatlar1 uzun veya kisa vadeli marjinal maliyet ile kiyaslayan model-
ler ile capraz siibvansiyonu tespit etmeye ¢aligmaktadir. Bu yaklasimda
onemli olan tekil veya artan maliyete gore ¢apraz siibvansiyonun bulu-
nup bulunmamast degil, bu uygulamanin refah encoklastirmasina ne
yonde etki ettigidir.

Faulhaber (1975, ss. 973-974); kendi 6nerdigi tanima gore capraz
siibvansiyon icermeyen fiyatlarin etkinlik konusundaki katkisinin pi-
yasaya verimsiz girisleri dnlemekle sinirli oldugunu, optimal fiyat ile
capraz siibvansiyon icermeyen fiyatin her zaman birbirine uyumlu
olmadigint belirtmektedir. Heald (1996, ss. 55-64) da biiyiik oranda
maliyet muhasebesine dayanan maliyet tahsisi yaklagiminin optimal fi-
yatlama yaklagimina gore dar bir bakis agist sundugunu kabul etmekte
ancak marjinal maliyet 6lgiitlerinin ¢ok daha karmagik ve kullaniminin
zor oldugunu da belirtmektedir.

Fjell (2001) ise apraz siibvansiyon tanimlarini (1) maliyet akta-
rimt, (2) gegici zarar (negatif nakit akist) ve (3) stirekli zarar (negatif
net bugiinkii deger) tanimi olmak tizere {i¢ baglik altinda toplamakta-
dir. “Maliyet aktarim1” tanimi Faulhaber ve Healdin artan maliyetin
tistiinde tekil maliyetin ise altnda olan fiyatlarin capraz siibvansiyon
icermedigi tanimini kapsamaktadir. Diger iki tanimda ise siibvanse
edilip edilmedigi tespit edilmeye galigilan faaliyetten elde edilen gelir-
lere daha ¢ok 6nem atfedilmektedir.

“Gegici zarar” tanimi, ¢apraz siibvansiyondan bahsedebilmek igin
yikic fiyat uygulanmast veya yeni bir is koluna yatirim yapilmasi gibi
kisa vadede finansal zarar olusturan bir ticari faaliyetin yiiriitiilmesini
yeterli gormektedir.

“Stirekli zarar” kriterine gore yeni bir is koluna yatrim veya yiki-
c1 fiyatlama uzun vadede kir saglayacag: icin capraz siibvansiyon ola-
rak siniflandirilmazken kir engoklagtirmasina uygun olmasa da prestij
amaciyla ¢ok genis bir iiriin veya hizmet gaminda faaliyet gostermek
veya kamu yarari icin kirli olmayan hizmetleri saglamak i¢in zarara
katlanmak capraz stibvansiyon 6rnekleridir.
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Gorildigi tizere gapraz siibvansiyon (i) muhasebe verisinden elde
edilebilen belirli maliyet ol¢iitlerini karsilamayan fiyatlama davranisi
(ii) refah engoklagtirmasindan uzaklasan fiyatlar, (iii) negatif nakit akigt
yaratan veya (vi) kalict olarak uzun vadede zarar olusturan fiyatlama
olarak tanimlanabilmektedir. Bu farkli tanimlar ¢apraz siibvansiyonun
refah {izerindeki etkisi ve arkasinda yatan nedenlerin ¢esitliligine de
isaret etmektedir. Heald’in siniflandirmast ve artan maliyet kriteri tize-
rindeki tartisma ¢apraz stibvansiyon ve piyasa etkinligi arasindaki ilis-
kiye 1sik tutarken, Fjell'in siniflandirmasi ¢apraz stibvansiyona degisen
biyiikliiklerde ve farkli amaglar i¢in bagvurulabildigini gdstermektedir.
Hem etkinlik hem de islev tartismasi ¢apraz siibvansiyonun rekabet
hukukunda nasil ele alinmast gerektigi sorusuna verilecek cevap ile ya-
kindan ilgilidir. Bu yiizden ilerleyen bolimlerde bu iki konu tizerinde
durulacakur.

1.1. Capraz Siibvansiyon Uygulamasinin Nedenleri

Capraz stibvansiyonun alternatif tanimlarinin ortak noktas: tesebbiisiin
zarar eden bir faaliyeti siirdiirmesidir. Dolayisiyla etkinlik saglama ve
kéri engoklastirma gibi modern mikroekonominin rasyonel tesebbiis-
lere uygun gordiigii hedefler ile capraz stibvansiyon celisir goriinmek-
tedir. Bu durum akla tesebbiisler neden gapraz siibvansiyon uygular
sorusunu getirmektedir. Bu sorunun cevabi rekabet hukuku bakimin-
dan makul bir zarar teorisinin kurulmasi ve vakadaki niyet unsurunun
degerlendirilmesi agisindan da 6nemli olacakur.

Capraz siibvansiyon denince akla ilk gelen kamu tegebbiisleri veya
diizenlenen piyasalarda faaliyet gosteren 6zel tesebbiislerdir. Posner’a
(1971) gore diizenleme devletin kaynaklarin yeniden dagitumi gore-
vinde ona yardimci araglardan biridir. Bu baglamda ¢apraz siibvansi-
yon siibvanse eden (maliyet tstii fiyatl)) tiriin veya hizmeti tiiketen
tiiketicilerden siibvanse edilen (maliyet alti fiyatl) Girtin veya hizmeti
titketen tiiketicilere vergi benzeri bir kaynak aktarimi aracidir (Viscusi,
Harrington & Vernon, 2005, ss. 389-390). Diger bir ifadeyle kamu
tesebbiisleri s6z konusu oldugunda siibvansiyonun islevi kaynak akta-
rimi aract olmasidir.

Diizenlenen piyasalarda faaliyet gosteren kamu tegebbiisleri ve 6zel
tesebbiisler ¢apraz stibvansiyonu diizenlemelerden dogan kimi sorum-
luluklarini yerine getirebilmek i¢in de kullanabilmektedir (Fjell, 2001,

161




162

/' Rekabet Dergisi

5. 278). Ornegin, evrensel hizmet* yiikiimliiliigii sonucu siirdiiriilmesi
gereken ama karli olmayan faaliyetler daha karli bagka faaliyetlerden
elde edilen gelir ile finanse edilebilmektedir.

Biri diizenlenen digeri rekabetci olan iki farkls piyasada faaliyet gos-
teren tesebbiisler ise rakiplerinin maliyet avantajindan dogan baskisina
karst koyabilmek i¢in ortak maliyetleri diizenlenen pazara konu tiriin
veya hizmetlere atfederek (aktararak) capraz siibvansiyona gidebilmek-
tedir. Bu durumda ¢apraz siibvansiyon imkéni tesebbiise uzun siire “sa-
kin hayat” firsati sunmakradir. Sakin hayat karinin yani sira tesebbiisler
genis bir skalada faaliyet gostermenin getirdigi itibar, portféy giicii gibi
olumlu unsurlar i¢in de bu yola bagvurabilmektedir (Fjell, 2001, ss.
276-278).

Tamamen rekabete agik pazarlarda da gapraz siibvansiyon goriilebil-
mektedir. Siibvanse eden iiriin veya hizmet diizenlenmiyor olsa dahi
bir pazarda herhangi bir nedenle tekel fiyatlari uygulayabilen tesebbiis-
lerin de sakin hayat kéri, portf6y giicii veya prestij i¢in diger pazarlar-
da capraz siibvansiyona gidebilecegini soylemek yanlis olmayacakur.
Benzer sekilde evrensel hizmet yiikiimliliigii olmasa bile, gecici zarar
taniminda ongoriildigii gibi uzun vadede karli olacag: beklentisi ile
bir tirtinden veya cografi pazardan elde edilen kér bagka bir tiriine veya
cografi pazara iliskin yatirimlara aktarilabilmekredir. Ozellikle yitksek
sabit ve battk maliyetlere katlanilmasini gerektiren yaturimlarda cap-
raz siibvansiyon sik kullanilan bir finansman y6ntemi olarak kargimiza
cikmaktadir (Fjell, 2001, s. 279).

Capraz siibvansiyon, genellikle diizenlenen piyasalarla veya belirli
bir pazar giiciine sahip tesebbiislerle iliskilendirilse de rekabet¢i piya-
salarda piyasa giictine sahip olmayan tesebbiislerce de kir engoklas-
tirmast amaciyla kullanilabilmektedir. Chen ve Rey (2013) tiiketici-
lerin fiyatlar konusunda tam bilgiye sahip oldugu, bir kisminin islem
maliyetine katlandig1 bu nedenle de tek yerden aligveris etmeyi tercih
ettigi (one-stop shopping — tek durakli aligveris), diger kisminin islem
maliyetine katlanmadig1 dolayisiyla birden ¢ok yerden aligveris ettigi
(multi-stop shopping — cok durakli aligveris), tesebbiislerin ise birbirine

#5369 sayili Evrensel Hizmet Kanunu’nun 2. maddesinde “Tiirkiye Cumhuriyeti sinirlar:
icinde cografi konumlarindan bagimsiz olarak herkes tarafindan erisilebilir, énceden
belirlenmis kalitede ve herkesin kargilayabilecegi makul bir bedel kargiliginda asgari
standartlarda sunulacak olan, internet erisimi de dahil elektronik haberlesme hizmetleri
ile bu Kanun kapsaminda belirlenecek olan diger hizmetler” olarak tanimlanmaktadir.
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ikame triin portfoyii sundugu ancak birbirlerinden farkli tirtinlerde
rekabet¢i avantaja (diisitk maliyete) sahip oldugu kabullerine dayanan
bir model kurmustur. Bu modele gore denge noktasinda tesebbiisler
rekabetci avantaja sahip olduklar: iiriinii rakiplerinden diisiik fiyata an-
cak pozitif marjla satacaktir. Cok durakli aligveris yapan tiiketiciler her
perakendeciden gorece diistik fiyatl: tiriinii alirken tek durakls aligveris
yapan tiiketiciler i¢in iriinlerin genel fiyat seviyesi 6nemli olacakur.
Bu nedenle tek durakli alisveris edenler icin olusan rekabet sonucunda
toplam marj sifira esitlenecektir. Yani tesebbiisler zayif tirtinde (gore-
ce yiksek maliyetli iiriin) maliyet alu fiyatlama olusacak ve boylece
capraz siibvansiyon gergeklesecektir. Chen ve Rey (2013, s. 9), capraz
siibvansiyonun tek durakli aligveris edenlerden elde edilen kari etkile-
medigini ancak her bir tesebbiisten sadece giiglii olduklar: tirtinii alan
cok durakls aligveris edenlerden elde edilen kari artirdigini belirterek
bu durumda ¢apraz siibvansiyonun kérli oldugunu vurgulamaktadir.
Benzer sekilde 6zellikle perakende hizli titketim triinleri pazarinda
kimi triinler (loss leader) maliyetinin altina satilarak bir reklam araci
olarak kullanilabilmektedir. Indirim nedeniyle magazaya gelen miis-
terilerin maliyetinin tstiinde fiyatlanmug (sitbvanse eden) tiriinleri de
alacag: diisiiniilerek bu yola bagvurulmaktadir (Lal ve Matutes, 1994)°.
Dijital ekonomide ise ¢apraz siibvansiyon daha belirgin olabilmek-
tedir. Farkls tirtin ve hizmetlerini bir ekosistem olarak goren tesebbiis-
ler, kimi hizmetleri kullanicilara {icretsiz sunarken burada elde ettigi
kullanici tabani genigligi, veri, bilinirlik gibi unsurlari diger hizmetle-
rini gelistirmek ve pazarlamakta kullanmakta ve buralardan elde ettigi
gelirle ticretsiz sundugu hizmetin maliyetini karsilayabilmektedir.
Ancak bir tesebbiisiin ¢apraz siibvansiyon uygulanmasinin ardinda
yatan motivasyon tartisilirken sik dile getirilen hususlardan biri de re-
kabet karsit1 saiklerdir. Yikici fiyat teorisi ¢ergevesinde hikim durum-
daki tesebbiisiin ¢apraz stibvansiyon imkanina dayanarak maliyet alu
fiyatlarla rakiplerini piyasa disina itmesi veya diisiik fiyatlarla onlari
piyasaya giristen caydirmasi miimkiindiir. Fiyat sikistirmasi ve paket
indirimleri yoluyla rakiplere kargt piyasanin kapatilmasi da ¢apraz siib-
vansiyon uygulamasini icermektedir.
Gorildigi tizere gapraz siibvansiyon kar engoklastirma ve rakipleri
dislama da dahil olmak tizere pek ¢ok amagla hem 6zel tegebbiislerde

> Bu uygulamanin tiiketiciler tizerindeki somiiriicii etkisi i¢in bkz. Chen ve Rey (2012).
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hem de kamu tesebbiislerinde kullanilabilmektedir. Capraz siibvan-
siyonun rekabet hukuku cercevesinde nasil ele alindig1 tartigmasina
ge¢meden once gapraz siibvansiyonun toplam refah ve tiiketici refahi
tizerindeki etkilerini incelemek rekabet hukuku tartismasi acisindan
faydali olacakur.

1.2. Capraz Siibvansiyonun Refah Uzerindeki Etkisi

Rekabet politikasinin amaci titketicinin veya kiigiik 6lgekli tesebbiis-
lerin korunmasindan, toplam refahin engoklastirilmasina kadar pek
cok sekilde tanimlanmaktadir. Genellikle tiiketici refahinin ve toplam
refahin korunmasinin nihai hedef oldugu disiinildigiinde rekabet
hukukunun konusu olan davranisin refah tizerindeki etkisi 6nem ka-
zanmaktadir. Tiiketici refahi ve toplam refah tizerinde olumsuz etkisi
oldugu kabul géren davranislar rekabet kurallarinca ihlal olarak tanim-
lanabilmektedir. Hatta kartellesme gibi refah tizerindeki etkisi her za-
man olumsuz oldugu bilinen davraniglarin amag ydniinden ihlal teskil
ettigi kabul edilmektedir. Bu ¢er¢evede ¢apraz stibvansiyonun rekabet
hukuku tarafindan nasil degerlendirilmesi gerektigi konusunda sorul-
masi gereken en 6nemli soru bu uygulamanin tiiketici refahi ve toplam
refah agisindan sonuglarinin neler oldugudur.

Capraz siibvansiyonun tanimi ve tespitine iliskin tartismadan hatir-
lanacagy tizere, yaygin olarak kullanilan artan maliyet ve tekil maliyet
kriterlerine gore gapraz siibvansiyon igeren fiyatlama etkinligin saglan-
dig1 optimal fiyatlama olabilmekte veya etkinlik doguran fiyatlamadan
uzaklasabilmektedir. Yani, ¢apraz siibvansiyon igermeyen fiyatlar ne
etkinlik saglamakta veya adil fiyatlamay1 garanti altina almakta, ne de
capraz siibvansiyonun varligi mutlaka toplam refah karsiti sonuglarin
dogduguna isaret etmektedir (Faulhaber, 1975, 5.967).

Nitekim yazarlarin gesitli pazar yapilarinda ¢apraz siibvansiyonun
refah tizerindeki etkisine iliskin degerlendirmeleri de bu durumu yan-
sitmaktadir. Ornegin, Fjell (2001, s. 274) evrensel hizmet saglanmast
veya yeni yatirimlar i¢in finansman araci islevi goren ¢apraz siibvansi-
yonun etkinlik tizerindeki etkisinin olumlu oldugunu belirtmektedir.
Benzer sekilde Berg ve Weisman (1992, s. 451) da ¢apraz siibvansiyo-
nun her zaman etkinsiz oldugu yargisini bir mit olarak nitelendirmekte
ve olumlu digsalligin bulundugu durumlarda fiyatn marjinal maliyet-
ten diisiik olabilecegini ve siibvansiyonun etkinsizlik dogurmayacagini
ileri stirmektedir.
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Viscusi vd. (2005, s. 534) ise ¢apraz siibvansiyonun kismi olarak
serbestlestirilmis diizenlenen piyasalarda potansiyel rakiplere yanlis
mesajlar gonderdigine ve boylece etkinsiz girislere yol agtigina dikkat
cekerek capraz siibvansiyonun piyasa etkinsizligine neden oldugunu
ileri sirmektedir. Chen ve Rey (2013) ise rekabet¢i piyasalar agisindan
yapugt calismada, ¢apraz siibvansiyonun yasaklanmasinin tegebbiisle-
rin kérini yiikseltmekle birlikte toplam refah ve tiiketiciler tizerindeki
etkisinin belirli olmadig1 sonucuna ulagmgtr.

Ozetle, rakipler arasi fiyat tespiti gibi toplam refahi ve tiiketici refa-
hini azaltugy kesin olarak séylenebilen davranislarin rekabet hukuku ve
politikasinin alanina girdigini ve rekabet kargiti olarak nitelendirilmesi
gerektigini soylemek gorece kolaydir. Capraz siibvansiyon davraniginin
belirsiz refah etkisi ise bu davranisa her baglamda dogrudan ve once-
likli olarak rekabet hukuku araglariyla miidahale edilmesi konusunu
tartigmali kilmaktadur. Belirli bir piyasada yapilan detayli analiz sonucu
capraz siibvansiyonun piyasa agisindan hemen her zaman refah azaluci
oldugu sonucuna ulagilirsa burada diizenlemeye gitmek degerlendiri-
lebilecektir®. Her haliikarda, rekabet hukuku araclari ile miidahalenin
mesruiyeti tartigmast asilsa dahi, refah tizerindeki etkinin belirsizligi
rekabet politikasinin amacina uygun, titiz bir etki analizini zorunlu
hale getirmektedir.

2. REKABET HUKUKU UYGULAMASINDA CAPRAZ
SUBVANSIYON

Capraz siibvansiyon, tanimindan da anlagilacags gibi tek tarafli bir
fiyatlama davranigidir. Bu nedenle ¢apraz siibvansiyona iliskin reka-
bet ihlali iddialar1 hikim durumun kétiiye kullanilmast ¢ergevesinde
giindeme gelmektedir. Yazindaki yaygin gorils capraz siibvansiyonun
miistakil bir hakim durumun kotiiye kullanilmast hali olmadig: yo-
niindedir (Ritter ve Braun, 2004, 5.457; Whish ve Bailey, 2012, s. 748;
O’Donoghue ve Padilla, 2013, ss. 324-325; Geradin ve O’Donoghue,
2005, ss. 368-369; Ritter, 2004 s. 626). Ancak, hem ¢apraz siibvan-
siyonun piyasaya ozel diizenlemelerle siklikla yasaklanmis olmasinin
yarattg algt, hem de kimi zaman rekabet kargit1 davraniglarin bir aract

¢ Nitekim ¢apraz siibvansiyon genellikle regiilasyon yazininda ve diizenlenen piyasalarda
tartigilmig; rekabet hukuku uygulamasi ve yazininda sinirli yer almigtir.
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veya unsuru olarak goriilmesi ¢apraz siibvansiyonu rekabet otoritele-
rinin 6niine getirmistir. Bu boliimde Tiirkiye ve Avrupa Birligi (AB)
rekabet hukuku uygulamasi ¢ergevesinde konuya nasil bakildig: ince-
lenecektir.

2.1. Tiirkiye Uygulamas:

Capraz siibvansiyon yoluyla hikim durumun kétiiye kullanildig: iddi-
alar1 2002 yilindan bu yana pek ¢ok kez Rekabet Kurulu'nun (Kurul)
giindemine gelmistir. Ilk Kurul kararlarinda gapraz siibvansiyonun ta-
nimi, bir ihlal tiirii olup olmadigs veya yikici fiyatlama gibi ihlal tiirleri
ile iligkisi net degildir. Bu konuda esasli ¢ikarimlarin yapilabilecegi ilk
karar Aycell’ kararidir. Aycell kararinda Kurul ¢apraz siibvansiyonu tes-
pit etmis, iddia konusu fiyatlarin maliyet alt1 oldugunu belirtmis ancak
davranigin yikicr fiyatlama olusturmadigs gerekgesiyle ihlale hitkmet-
memistir. Bu karardan ¢apraz siibvansiyonun bir ihlal tiirii olarak de-
gerlendirilmedigi, yikici fiyatlamanin yéntemi olarak gorildiigii ¢ika-
rilabilir. Kurul’un bu yondeki agik degerlendirmesine ise 77NET/Avea
kararinda® rastlanmaktadir. Kararda capraz siibvansiyona iliskin olarak
asagidaki ifadelere yer verilmistir:

“Capraz stibvansiyonun kendisi tek bagina bir ihlal olusturmamaketa,
kavram rekabet hukukunca yasaklanmis davraniglari gergeklestirebil-
mek amaciyla kullanilan bir ara¢ haline geldigi durumda ihlal niteligi
kazanmakrtadir. Dolayisiyla, capraz siibvansiyonun rekabet hukuku an-
laminda ihlal olarak kabul edilebilmesi, kavramin yikict fiyatin finans-
man araci haline geldiginin gdsterilmesi ile miimkiindiir. Bu anlamda
kavram yikici fiyatlamadan ayri/ondan farkli bir kétiiye kullanma hali
olmaksizin, hakim durumun kétiiye kullanilmasi hallerinden biri olan
yikict fiyatlamanin uygulama déneminde ortaya ¢ikan zararlarin finan-
se edilme yolunu olusturmaktadir.”

Avea’ kararinda da TTNET/Avea kararina uygun sekilde ¢apraz
siibvansiyonun miistakil bir ihlal tiirti olmadig1 vurgulanmis, iddialar
yikict fiyatlama analizine tabi tutulmugtur. Efes'® kararinda da ¢apraz
siibvansiyonun tek bagina bir ihlal olusturmayacag: “ancak yikici fiyat,

7'14.9.2003 tarihli, 03-56/655-301 sayili karar.
89.10.2008 tarihli, 08-57/912-363 sayili karar, s. 21.

? 4.11.2009 tarihli, 09-52/1253-318 sayili karar.
1018.7.2012 tarihli,12-38/1085-344 sayili karar, para. 38.
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segici fiyat gibi fiyatlamaya iliskin kotiiye kullanma hallerini kolaylas-
tiran bir uygulama” olarak nitelendirilebilecegi ifade edilmis, fiyatlarin
ise yikict olmadigs tespit edilerek sorusturma agilmamugtir.

Diger taraftan bazi Kurul kararlarinda ¢apraz stibvansiyonun bir ih-
lal tiirti oldugu seklinde yorumlanabilecek ifadeler de yer almakrtadir.
Ornegin, Knauf Ingaat ve Yapi Elemanlart San. ve Tic. AS’nin (Knauf)
al¢t levha pazarindaki hakim durumunu, algi levha ve toz algt pazarla-
rinda fiyatlama yoluyla kétiiye kullandig: iddialarinin incelendigi Kna-
ufkararinda'’, yikict fiyatlama ve gapraz siibvansiyon uygulamalari ayri
basliklar altinda farkls ihlal tiirleri gibi incelenmistir. Yikici fiyatlama
basligi altinda Knauf’un hakim durumda oldugu iddia edilen alc1 lev-
ha pazarindaki fiyatlama davranisi incelenirken, “Hakim durumun ko-
tilye kullanilmasi olarak ¢apraz siibvansiyon” ve “Capraz siibvansiyon
iddialarinin degerlendirilmesi” bagliklar1 alunda Knauf’un hakim du-
rumda bulunmadig! toz al¢t pazarindaki fiyatlama davranist degerlen-
dirilmistir. Bu béliimlerin sonunda “Knauf’un al¢t levha pazarindaki
hakim durumunu toz al¢1 pazarinda uyguladigt yzkzc: fiyatlama [vurgu
eklenmistir] ile toz al¢1 pazarinda kotiiye kullandigr iddiasinin da ye-
rinde olmadigt sonucuna ulagilmistir”'?. Sonug ciimlesinde davranisin
yikici fiyatlama tegkil etmediginin belirtilmesi ise ¢apraz siibvansiyo-
nun miistakil bir ihlal tiirti olmadigy, yikici fiyatlamanin araci oldugu
yoniindeki yaklagima benzemektedir.

ETS" kararinda da, ETS-Ersoy Turistik Servisleri AS’nin (ETYS) ra-
kip turizm acentelerinin faaliyetlerini zorlastirmak i¢in yapug: iddia
edilen davraniglar arasinda, miinhasiran ¢alisugs otellerden elde etti-
gi gelir ile miinhasiran ¢aligmadig: otellerden ¢ok disiik fiyatla oda
satmak bulunmaktadir. Bu konuya iligkin olarak kararda, “[¢]apraz
siibvansiyon yapmak sureti ile rakipleri diglayici faaliyet bulunmak da
Kanun'un [4054 sayili Rekabetin Korunmas: Hakkinda Kanun] 6.
maddesi kapsaminda degerlendirilebilmektedir” ctimlesi yer almakta-
dir.'" Devaminda, Kanun'un 6. maddesi kapsamina giren bir davrani-
sin ihlal olarak nitelendirilebilmesi icin davranista bulunan tesebbiisiin
hakim durumda oldugunun tespit edilmesinin gerektigi ifade edilmek-
tedir. Kararda, gapraz stibvansiyon bir ihlal tiirii ise, tespiti i¢in hakim

116.12.2009 tarihli, 09-59/1441-376 sayili karar.
12.8.27.

1319.1.2011 tarihli, 11-04/54-19 sayili karar.

148, 5.
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durumda bulunma unsurunun yani sira, ne gibi sartlarin saglanmasi
gerektigi belirtiimemektedir. Kararda, ETS nin hakim durumda olma-
dig1 kanaatine varilarak sorusturulma agilmamasina hitkmedilmistir.

Goruldiugh tizere her iki kararda da ¢apraz stibvansiyon uygulama-
nin bir kétiiye kullanma hali olabilecegi seklinde yorumlanabilecek ifa-
deler yer almaktadir. Ancak kararlar bu yonde bir igtihat olusturmaya
engel zayif noktalar da icermektedir. Nitekim Kurul'un giincel karar-
larinda gapraz stibvansiyonu fiyatlamaya iliskin mustakil bir ihlal tiirii
olarak tanimama yaklasimini devam ettirdigi goriilmektedir.

2018 yilinda alinan 7ivibu’ kararinda; genisbant sabit internet hiz-
metinin maliyet tistii fiyatlarla sunuldugu, 6demeli televizyon hizmeti-
nin ise zararina arz edildigi tespit edilmis, iki farkls ilgili tirin pazarina
ait Grtnler arasinda gergeklesen siibvansiyon sakincali gériilmemistir.
Bilakis capraz siibvansiyonun iiriin ve fiyat farklilagtirmasina imkan
sagladig belirtilmektedir'®. Bu baglamda, dosya cercevesinde sadece
tesebbiisiin arz ettigi her bir tiriinden kér elde etmesini bekleyen “Giriin
bazli fiyat-maliyet analizi” ytirtitilmemistir. “Tivibu'nun genel karlilig
analizi” baglig1 altinda genigbant sabit internet hizmetinden elde edilen
gelir ile 6demeli televizyon hizmetinden katlanilan zararin telafi edi-
lip edilemedigine bakilmugtir. Analiz sonucunda sadece siibvansiyonun
yetmedigi, yani internet ve televizyon hizmetinin toplam gelirlerinin
toplam giderlerini karsilamadig1 paketler nedeniyle etki analizine gidil-
mistir'. Yani 7ivibu kararinda gapraz siibvansiyon fiyat-maliyet testi-
nin tasarimi agisindan énemli rol oynamistir.

Capraz siibvansiyonun fiyatlama yoluyla hakim durumun kétiiye
kullanilmasi dosyalarinda fiyat-maliyet analizi a¢isindan dikkate alin-
dig1 diger bir karar da 7HY kararidir'®. Kararda, Tiirk Hava Yollar:
AO’nun (THY) Istanbul ¢ikislt uguslarinda yikici fiyatlama uygula-
mak suretiyle rakibini pazar digina itmeye ¢alistig1 iddiasi incelenmistir.
THY ile rakibinin faaliyetleri esas olarak Sabiha Gok¢en Havaalani'n-
da kesismekle birlikte bu havaalanindan kalkan ucuslarda katlanilan
zararin Atatiirk Havaalani’'ndan kalkan uguslardan elde edilecek gelir
ile karsilanmasi ihtimaline karst maliyet hesaplamalarinda THY nin
her iki havaalanindan kalkan seferlerinin maliyetleri de dikkate alinmug

1527.8.2018 tarihli, 18-29/497-238 sayili karar.
16 Para. 353.

17°Ss. 101-102.

1825.12.2014 tarihli, 14-54/932-420 sayili karar.
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ve Sabiha Gokgen Havaalani kalkisli ve ortalama kaginilabilir maliyet
altt fiyatli uguslarin siibvanse edilme imkéni incelenmistir”.

Capraz stibvansiyon uygulamasi hakkindaki teorik tartigmanin son
dénemde en genis yer tuttugu karar CK Akdeniz”’ kararidir. Kararda
fiyatlama yoluyla gerceklesen ihlaller konu edilmemistir ancak 6zellikle
“Dagium Sirketinin GTS’ye [gorevli tedarik sirketi] Rekabeti Kisitla-
yict Nitelikte Avantaj Saglamasi” baglikli boliimde ele alinan hususlar
capraz siibvansiyon tartigmasini dogurmustur.

Kararda ad: gegen baslik altinda tedarik ve dagitim faaliyetlerinin
“bir arada es giidiim i¢inde” yapilmasi incelenmis; sahada personel
bulundurarak satis, pazarlama ve sézlesme imzalama gibi faaliyetlerin
gerceklestirilmesinin elektrik piyasasindaki briit kirin %5-6’s1 oranin-
da bir maliyete neden oldugu, alt pazarda faaliyet gosteren CK Enerji
Akdeniz FElektrik Perakende Satis AS’nin (CK Akdeniz) bu isleri iist
pazarda faaliyet gosteren Akdeniz Elektrik Dagium AS’nin (Akdeniz
EDAS) personeline yaptirarak hem bu maliyetten kagindigt hem de
misteri kazaniminda 6nemli bir avantaj elde ettigi, Akdeniz EDAS
tizerinde olusan bu ek maliyetlerin dolayli olarak elektrik piyasasina
katilan tiim paydaslarca kargilandig; ifade edilmistir*. Devaminda ye-
rinde inceleme ile elde edilen belgelerin de degerlendirilmesiyle asag:-
daki sonuca ulagilmistir:

“AKDENIZ EDAS ve CK AKDENIZ arasinda dagitim faaliyeti
kapsaminda saya¢ okuma faaliyetinde bulunan personelin CK AKDE-
NiZ adina serbest tiiketiciler ile sézlesme imzaladig1, sz konusu sir-
ketlerdeki bazi pozisyonlarda yer alan personelin her iki sirket i¢in de
hizmet verdigi, CK AKDENIZ’in miisterilerine gonderecegi SMS’ler
ve sozlesme basimina yonelik islemleri AKDENIZ EDAS’in gergek-
lestirdigi ve bahse konu davranislar yoluyla AKDENIZ EDAS’ in CK
AKDENIZ’e rekabeti kisitlayici nitelikte avantaj sagladigt tespit edil-
mistir. Bu dogrultuda, bahse konu uygulamanin CK AKDENIZ lehi-
ne rekabet¢i avantaj saglayarak Akdeniz elektrik dagitim bolgesindeki
elektrik perakende satis pazarindaki rekabeti engelledigi degerlendiril-
mekeedir.”

Bu konuya iliskin olarak ise sorusturulan taraf, Akdeniz EDAS’in
CK Akdeniz lehine maliyet avantaji saglamasinin rekabet hukuku

Y Para. 178.
2020.2.2018 tarihli, 18-06/101-52 sayili karar.
2! Para. 478.
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kapsaminda ¢apraz siibvansiyon gercevesinde ele alinmasi gerekrigi ve
capraz siibvansiyonun da bir ihlal tegkil etmedigi savunmasini 6ne siir-
miistiir”. Kararda bu savunmaya cevaben kisaca ¢apraz siibvansiyon
yoluyla bir ihlalden bahsedilmedigi belirtilmek yerine ¢apraz siibvansi-
yon tartistlmig hatta somut olayda ¢apraz siibvansiyon temelli bir zarar
teorisinin benimsenebilecegi ifade edilmistir®.

Kararda®, capraz siibvansiyon uygulamasinin gercekten de dogru-
dan bir ihlal olarak degerlendirilemeyecegi, dosya kapsaminda ¢apraz
siibvansiyonun bizzat rekabet kurallarini ihlal ettiginin degerlendi-
rilmedigi, ¢apraz siibvansiyon uygulanmast ve ayristirma kurallarina
uyulmamasinin bu vakada ihlalin araglari olarak degerlendirildigi be-
lirtilmektedir. Devaminda zarar teorisi Fjell'in ¢aligmasina aufla séyle
aciklanmaktadir®:

“Mevcut tanimlar dikkate alindiginda ¢apraz siibvansiyonun daha
cok maliyet transferi olarak ele alindig1, bu durumun da ¢apraz siib-
vansiyonun yikici fiyat gibi uygulamalarla birlikte rekabet ihlaline yol
acabilecegi seklinde bir kaniya varilmasina neden oldugu anlagilmakta-
dir. Ancak maliyet transferine yonelik yikict fiyat karakteri bulunma-
yan yaklasimlar da bulunmakradir. Oyle ki, diizenlenmeyen piyasadaki
karint mevcut fiyat seviyesini koruyarak artirmak isteyen sirket, dii-
zenleme bulunmayan alandaki maliyetlerini, maliyet artglarinin di-
zenlenen fiyata zam olarak yansiyabilecek olan diizenlemeye tabi alana
aktarabilmektedir. Bu baglamda rekabete agik kisimdaki faaliyete, re-
kabete kapali kisimdaki faaliyet ¢ercevesinde verilen destegin rekabeti
kisitlayacak seviyede olmasi, soz konusu eylemin rekabet hukuku kap-
saminda ihlal olarak degerlendirilmesine yol agabilecektir.”

Bu zarar teorisi sadece bir genel bilgi veya teorik bir tartisma olarak
kalmamakta, kararin 740. paragrafinda somut olayda Fjell'in yaklagi-
munin benimsenebilecegi ifade edilmektedir. Buna gore rekabete kapa-
li pazarda faaliyet gdsteren ve tiim maliyetleri diizenlenen tarifeler ile
kargilanan Akdeniz EDAS’1n gorevli tedarik sirketi (GTS) olarak reka-
bete acik pazarda faaliyet gosteren CK Akdeniz adina sézlesme almast,
fatura birakmasi ve pazarlama-satig faaliyeti yiirtitmesinin bu pazardaki
maliyetlerin diizenlenen pazara aktarildigint gosterdigi, tedarik¢i ma-

22 Para. 843.
3 Para 740.
24 Para. 845.
> Para. 846. Ayni ifadeler kararin 740. paragrafinda da yer almakradir.
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liyetleri dikkate alindiginda bunun CK Akdeniz i¢in ciddi bir avantaj
yarattd belirtilmektedir.

Diger bir ifadeyle kararda karar bir biitiin olarak incelendiginde,
yikicr fiyat tegkil etsin veya etmesin, ¢apraz siibvansiyona neden olan
maliyet aktariminin ihlal olabilecegi belirtilmistir. Diizenlenen pazar-
dan elde edilen gelirler ile rekabete acik pazardaki faaliyetlere saglanan
“rekabeti kisitlayacak seviyedeki” destek veya avantaj, diger bir deyisle
ihlal teskil eden davranis, genel bir ifadeyle “dagitim sirketlerinin go-
revli tedarik sirketlerine rekabeti kisitlayici nitelikte avantaj saglama-
st” olarak tanimlanmistir®®. Ancak kararda ne kadarlik destegin “nor-
mal” ne kadarlik destegin “rekabeti kisitlayici” seviyede oldugu, ¢apraz
siibvansiyon tespiti yapilirken hangi tanim veya kistasin esas alindi-
g1 aciklanmamistir”. Onceki boliimlerde de akrarildig: {izere, capraz
siibvansiyon her zaman rekabeti ihlal amaciyla ger¢eklestirilmemekte
ve etkinlik karsiti sonuglar da dogurmamakrtadir. Bu baglamda, sorus-
turma konusu davraniglarin neden etkinlik dogurucu (6rnegin dikey
biitiinlesik yapidaki tesebbiisiin kapsam ve 6lgek ekonomisinden kay-
naklanan etkinligi) veya kir encoklagtirma amacindaki bir tegebbiisiin
dogal davranigi olarak degerlendirilemeyecegi aydinlatulmast gereken
diger hususlardir. Bunlar tartisilmadan CK Akdeniz karar ile gapraz
siibvansiyonun dogrudan kendisinin ihlal olarak degerlendirilmedigini
savunmak zor olacaktir®®.

Ancak 6nceki Kurul kararlari ve yazin dikkate alindiginda, kanimca
CK Akdeniz kararinda perakende seviye ile ilgili kimi hizmetlerin iist
pazardaki sirket/ttizel kisilik tizerinden ytirttiilmesi sakincali goriili-
yor ise bunun sorusturulan tesebbiis tarafindan ¢izilen ¢apraz stibvansi-
yon tartigmasi ¢ercevesinden ¢ikarilmast ve zarar teorisinin davranigsal
iktisadin gosterdigi piyasa aksakliklari, ayrimeilik ve benzeri nedenler

2% Kararin 469. paragrafina gore ise “dagium sirketlerinin gorevli tedarik sirketlerine
rekabeti kisitlayic nitelikte avantaj saglamasi”, “elekerik dagium sirketinin dogal tekel
olarak ytirticetigii faaliyetlerin, GTS lehine elekerik perakende piyasasinda kaldirag olarak
kullanilmast ve béylelikle serbest tiiketicilere ydnelik ilgili pazarlarda rekabetin GTS
lehine kisitlanmasidir.”

%7 Ogysa fiyatlamaya iliskin iddialar degerlendirilirken siibvansiyonun ne zaman ihlal aract
ne zaman masum bir davranis oldugunu ilgili testin unsurlari (6rnegin yikici fiyatlamada
maliyet alti fiyat, hasat imkéani ve niyetin bulunmasi) ortaya koymaktadir.

8 Eger ihlal tespiti ¢apraz siibvansiyonun varligina ve buna iligkin bir zarar teorisine
dayandirilmiyor ise savunmanin degerlendirilmesinde esas degerlendirmeyi asan
ifadelerden kaginilmasi gerekirdi.
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cercevesinde izah edilmesi daha isabetli olurdu. Bu nedenle kararin
bu sekilde anlagilmast ve siibvansiyonun varliginin davranigin zararini
agtklayan (tist pazara aktarilan maliyetlerin tiim pazar paydaslarinca
kargilanmasi) bir unsur olarak degerlendirilmesi daha dogru olacakr.
Yukarida yer verilen kararlar gostermektedir ki Kurul i¢in ¢apraz
siibvansiyon tek basina rekabetci endiseye yol agmamus, ancak reka-
bet karsit1 piyasa kapamaya yol agabilecek diger davraniglarin bir araci,
yani finansman yontemi veya unsuru oldugu ol¢iide degerlendirmede
kendine yer bulmugtur. Capraz siibvansiyon genellikle fiyatlamaya ilis-
kin kotiiye kullanma iddialarinin incelenmesinde giindeme gelirken,
CK Akdeniz bunun istisnasini olusturmustur. Bu nedenle de s6z konu-
su karar degerlendirilirken, kararda da belirtildigi gibi, ihlal tegkil eden
davranigin ¢apraz siibvansiyon uygulamasinin kendisi olmadig: akilda
tutulmalidir. Bu baglamda CK Akdeniz kararina iligkin bugiine kadar
olusan i¢tihadin disinda yorumlarda bulunmak isabetli olmayacakuir.

2.2. Avrupa Birligi Uygulamas:

Kurul genel olarak Avrupa Birligi uygulamasini mehaz kabul etmek-
tedir. Nitekim Kurul'un ¢apraz siibvansiyona deginen kararlarinda
Komisyon'un 7esra Pak [’ kararina ve Anlasmanin 82. Maddesinin
Dislayici Kétiiye Kullanmalara Uygulanmasina Iliskin Tartisma Met-
ni'ndeki (Tartisma Metni) bazi ifadelere atuflar yer almaktadir®. Bu
asamada AB uygulamasinda ¢apraz siibvansiyona yaklasimi incelemek
faydali olacakur.

Tetra Pak II kararinda Komisyon Tetra Pak'in sivi gida tiriinleri-
nin paketlemesinde kullanilan aseptik ve aseptik olmayan karton kutu
ve kutulama makineleri pazarindaki fiyatlama, sats s6zlesmelerindeki
bazi hitkiimler ve diger davransslar yoluyla hikim durumunu kétiiye
kullanip kullanmadigini incelemistir. Komisyon aseptik karton, asep-
tik kutulama makinesi, aseptik olmayan karton ve aseptik olmayan
kutulama makinesi pazari olmak tizere dort ilgili tiriin pazari tanim-
lamisur. Kararda, Tetra Pak’in aseptik pazarlarda tekele yaklasan bir
giigle hakim durumda oldugu tespitinde bulunulurken aseptik olma-
yan pazarlara iliskin boyle bir tespit yapilmamis, aseptik olmayan pa-

2 Tetra Pak II, 24 Temmuz 1991, Case 92/163/EEC, O] (1991) L 72/1.
30 Ornegin Knaujffkarari.
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zarlardaki davraniglarin degerlendirilmesi bakimindan béyle bir tespite
de gerek olmadigy, zira aseptik pazarlar ile aseptik olmayan pazarlarin
birbirleriyle ilgili, komsu pazarlar olmasi nedeniyle aseptik olmayan
pazarlarin aseptik pazardan soyutlanmis sekilde ele alinmasinin temel-
siz olacag belirtilmistir®'.

Karara konu fiyatlama davranisi, aseptik olmayan karton pazarin-
daki Tetra Pak tirtintintin (Rex karton) Birlik genelinde ve 6zellikle
[talyada kimi zaman ancak ham madde maliyetlerini karsilayacak fi-
yatlarla satmasidir®?. Degerlendirmede aseptik kartonun hemen hemen
hig rekabet ile kargilasmadigs, bu tiriiniin Tetra Pak’'in en ¢ok satan ve
en ¢ok kar getiren tiriinii oldugu, aseptik olmayan kartonun ise genel
olarak zarar ettigi ve bu zararin aseptik karton gelirleri ile siibvanse
edildigi belirtilmektedir®®. Ayrica bu davranisin bir yénetim hatasin-
dan veya dis etkinin zorlamasiyla olugsmadig1, maliyet alt1 fiyatlarin Rex
kartonun Italya pazarina yeni girmesinden kaynaklanamayacak kadar
biiyiik ve uzun siireli oldugu (7 yil) degerlendirilmektedir®®. Fiyatla-
rin ekonomik olarak rasyonel olmadig1 vurgulanarak Tetra Pak'in [tal-
yadaki aseptik olmayan karton pazarindaki fiyatlart rakipleri dislayict
ve rekabeti ihlal edici olarak nitelendirilmistir. Dikkat edilecegi tizere
kararda gapraz stibvansiyon bir ihlal tiirii olarak tanimlanmamus, kom-
su pazarlarin var oldugu vakada ihlalin nasil ger¢eklestigini aciklamak
icin kullanilmistir.

Deutsche Post” karari, mektup dagitimi pazarinda tekel konumunda
bulunan Deutsche Post AG’nin (DPAG) bu pazardan elde ettigi geliri
kullanarak rekabete agik olan koli dagitimi pazarinda maliyet alts fiyat-
larla rakibini piyasa diina ittigi iddiasini ele almaktadir. Kararda hiz-
metin siibvanse edilip edilmediginin tespiti i¢in Faulhaber’in tanimina
paralel sekilde mektup dagitimi pazarinda tekil maliyetin {izerinde ge-
lir elde ettigi tespit edilen DPAG’nin koli dagitimi pazarinda ortala-
ma artan maliyetini kargilayip karsilamadigina bakilmistir®®. Rekabet
hukuku agisindan DPAG’nin davranisi yikici fiyatlama ve sadakat in-

31 Para. 104.

32 Para. 48-49.

3 Para. 105, 147 ve 150.

34 Para. 148.

3 Deutsche Post AG, 20 Mart 2001, Case Comp/35.141, 2001/354/EC, OJ (2001) L
125/27.

36 Para. 6.

173




174

/' Rekabet Dergisi

dirimi bagliklar1 altinda incelenmistir. Davranisin rekabet tizerindeki
etkisinin degerlendirildigi boliimde ¢apraz siibvansiyonun kaynakla-
rin etkin kullanilmasini engelledigi, mektup dagitimi hizmeti alan tii-
keticilerin koli dagitimi faaliyetindeki kaynak israfini finanse etmeye
mecbur birakildigr vurgulanmistir””. Kararda, DPAG’nin maliyet alu
fiyatlamada bulunmasinin hakim durumun kétiiye kullanilmasi oldu-
guna hitkmedilmistir.

Deutsche Post karar1 ¢apraz siibvansiyona genis yer ayirsa da ¢apraz
siibvansiyon uygulamasinin kendisi bir ihlal tiirii olarak degerlendiril-
memistir. Bu uygulamanin varligi maliyet alt fiyatlama davraniginin
orta vadede ekonomik olarak makul olmadiginin agiklanmasinda ve
fiyatlama davraniginin rekabet tizerindeki etkisinin degerlendirilmesin-
de dikkate alinmustir.

Stibvansiyonun kendi icinde ihlal olusturabileceginin belirtildigi
tek karar Compagnie Maritime Belge®® kararidir. Kararda, Associated
Central West Africa Lines (Cewal) adli gemicilik konferansi tiyelerinin
rakiplerinin gemileriyle ayni zaman ve giizergihtaki seferlerinin fiyat-
larini 6nemli oranda diistirmesi incelenmistir. Kararda savasan gemiler
olarak adlandirilan bu davranis ile yikici fiyatlama arasinda fark bulun-
dugu, yikici fiyatlamanin {iretim maliyetleri temel alinarak incelendigi
ancak bu vakada 6nemli olanin rakibi diglamaya ydnelik istisnai fiyat-
lardan ve bu yo6nde alinan ortaklasa karardan anlagilan niyet oldugu
belirtilmistir®. Cewal tiyelerinin savagan gemiler uygulamasi ile sadece
daha az gelir elde ettigi ancak zarar etmedigi yontindeki savunmasina
bir cevap niteligi tastyan bu agiklamanin devaminda, olagandisi diisiik
fiyatlarin maliyet altunda olmadigt varsayilsa dahi bu fiyatlarin diger
hatlarin normal fiyatlariyla siibvanse edilmesinin bu vaka agisindan
kendi icinde ihlal tegkil ettigi belirtilmigtir®.

77 Para. 37.

3% Case 93/82, Cewal O] (1993) L34/20. Temyiz asamasinda baska dosyalar ile
birlegtirilmis ve Compagnie Maritime Belge adini almustur.

% Para. 80.

0 Para. 82. “...subsidization of the cost of fighting rates by the conference’s normal
rates charged on its other sailings is in itself in the case at issue abusive, anti-competitive
conduct which might have the effect of eliminating from the market an undertaking
which is perhaps as efficient as the dominant conference but which, because of its lesser
financial capacity, is unable to resist the competition practised in a concerted and abusive
manner by a powerful group of ship owners operating together in a shipping conference.”
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Yazinda daha sonra segici fiyatlama vakasina 6rnek olarak ele alinan
bu kararin diger boliimlerinde ¢apraz siibvansiyonun tanimina, nasil
tespit edilecegine, rekabeti nasil bozduguna veya ihlal sayilmasi i¢in ne
gibi sartlarin aranmasi gerektigine dair aciklama bulunmamaktadir. Bu
cercevede, Compagnie Maritime Belge kararinda siibvansiyona iligkin
ifadenin sadece davranigin esit etkinlikteki rakip tarafindan siirdiiriile-
bilir olmadigina y6nelik endiseyi ifade ettigi séylenebilir (Agvaz, 2017,
s. 19). Bu karardan yola ¢ikilarak ¢apraz siibvansiyon uygulamasini tek
bagsina ihlal olarak degerlendirmek dogru olmayacakur.

Nitekim Komisyon'un hikim durumun kétiye kullanilmasina
iliskin uygulamasini 6zetleyen ve ilgililere 11k tutan metinlerinde de
capraz siibvansiyon yikici fiyatlama basligi altinda tartigilmistir. Tarts-
ma Metni’nde*! yikict fiyatlamanin hakim durumdaki tesebbiis tara-
findan, konumunu giiglendirmek veya korumak i¢in hikim durumda
bulunulan veya buna komsu olan pazarda uygulanmas: halinde kotiiye
kullanma olarak degerlendirilecegi ifade edilmektedir. Paragrafin de-
vaminda ise yasal tekellerin soz konusu oldugu sektorlerin bu kurala
istisna teskil ettigi belirtilmektedir. Tartisma Metni’ne gore bir pazarda
yasal tekel hakkina sahip tesebbiisiin ilgisiz pazarlarda maliyet alt fi-
yat uygulamasinin endise yaratmasinin nedeni ¢apraz siibvansiyonun
onlenmesi gayesidir. Bu ¢ercevede, diger vakalardan farkli olarak mali-
yet kistast ortalama kaginilabilir maliyet (average avoidable cost) yerine
uzun donem ortalama artan maliyet (long-run average incremental cost)
olarak belirlenmistir®2.

Tartisma Metni’nin yerini alan Komisyon'un Hakim Durumdaki
Tesebbiislerin Dislayict Kotitye Kullanmalarinda Komisyon'un AT An-
lagmasinin 82. Maddesini Uygulama Onceliklerine iliskin Rehber'de®
(Rehber) ¢apraz siibvansiyon meselesi kendine, benzer gergevede ancak
daha az yer bulmugtur. Yikic1 fiyatlamanin hakim durumdaki tesebbiis
tarafindan hikim durumda bulundugu pazardaki fiyatlama davranisi
ile gerceklesebilecegi yoniindeki paragrafa eklenen dipnotta Komis-
yon'un hikim durumdaki tesebbiisiin heniiz hikim durumda bulun-
madig ikincil pazarlardaki yikict uygulamalarinin ardina diisebilecegi
ifade edilmistir. Dipnotun devaminda, Komisyon'un yasal tekel hakki
ile korunan sektdrlerde bu tip bir ihlal tespitinde bulunmast ihtima-

4 Para. 101.
2 Para. 124-125.
4 Para. 63.
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linin daha yiiksek oldugu, zira yasal tekel hakki nedeniyle elde edilen
kirin diger pazarlardaki faaliyetlerin siibvansiyonunda kullanilarak o
pazarlardaki etkin rekabetin ortadan kalkmasi tehlikesini dogurabile-
cegi belirtilmektedir.

Yukarida aktarilan kararlar ve Rehber incelendiginde, ¢apraz siib-
vansiyonun miistakil bir kotiiye kullanma hali tegkil etmedigi, hakim
durumun kétiiye kullanilmasi vakalarinda ihlalin nasil olustugunun
agtklanmasi sirasinda ¢apraz siibvansiyonun giindeme geldigi anlagil-
maktadir.

2.3. Analizde Bir Unsur Olarak Capraz Siibvansiyon

Her ne kadar capraz siibvansiyon tek bagina bir ihlal tiirii olarak reka-
bet hukukunda yer almasa da rekabet hukuku ve politikast agisindan
tamamen goz ardi edilecek bir uygulama da degildir. Capraz siibvansi-
yonun tespiti hakim durumun kétitye kullanilmasi iddialarinin deger-
lendirilmesinde ¢esitli sekillerde faydali olabilmektedir.

Bunlardan ilki hdkim durumun tespitinde karsimiza ¢ikmaktadir.
Deutsche Post kararinin hakim durum degerlendirmesi béliimiinde
DPAG’nin rakiplerin sahip olmadig1 bir ¢apraz stibvansiyon imkani-
nin bulunmasina deginilmistir*. Literatiirde de bir tegebbiisiin ¢apraz
siibvansiyon uygulamast veya bu imkéna sahip olmasi hakim durum
degerlendirmesinde bir unsur olarak degerlendirilmektedir. Ritter ve
Braun'a (2004, s. 404) gore de gapraz siibvansiyon imkéni, hakim du-
rumda olup olmadig: tespit edilmeye caligilan tesebbiisiin ticari gii-
clinii gosteren yardimel unsurlardan biridir. Ritter (2004, s. 615) ise
yikici fiyatlama ve ¢apraz siibvansiyonu konu aldig: ¢alismasinda, AB
rekabet hukukunda yikici fiyatlama iddiast incelenirken hakim duru-
mun tespitinde finansal giice, pazar payindan daha fazla agirlik veril-
mesi gerektigini savunmugtur. Boyle bir yaklagim kuskusuz ¢apraz stib-
vansiyon imkanini hakim durumun tespitinde yardimct bir unsurdan
daha 6nemli bir konuma tastyacakur.

Ikinci olarak capraz siibvansiyon, bir davranisin ihlal teskil edip
etmediginin incelenmesi sirasinda énemli bir husus olabilmektedir.
Fiyatlama yoluyla rekabetin ihlal edildigi iddialar1 degerlendirilirken
capraz siibvansiyonun varliginin gosterilmesi ihlal tespiti icin bir zo-

# Para. 32.
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runlu unsur olmasa da iblalin nasil gerceklestiginin aciklanmasinda tay-
dali olabilmektedir. Ornegin, fiyat sikistirmast teorisi {ist pazar ve alt
pazardaki faaliyetler arasinda bir ¢apraz siibvansiyon uygulanmast tize-
rine kurulu olsa da (Geradin ve O’Donoghue, 2005, s. 367) bu ¢apraz
siibvansiyonun gosterilmesi ihlal tespiti icin gerekli degildir. Geradin
ve O’Donoghuc’ye (2005, s. 369) gore ¢apraz siibvansiyonun gosteril-
mesi aranan unsurlardan biri degilse de boyle bir analiz fiyat sikistir-
masinda kullanilan yéntemin ortaya ¢ikarilmasinda kesinlik saglamasi
agisindan faydalidir.

Nitekim yukarida da yer verildigi gibi, Zezza Pak II ve Deutsche Post
kararlarinda capraz siibvansiyon ihlalin a¢iklanmasinda, yani davrani-
stn (maliyet alt fiyatlamanin) nasil uygulanabildiginin gosterilmesinde
rol oynamustur. Irish Sugar® kararinda da fiyat ayrimciliginin olusmasin-
da capraz siibvansiyonun roliine deginilmistir. Kararda, Irish Sugar'in
ihracat yapan miisterilerinin tiim alimlarina indirim uygulamasinin bu
gruptaki miisterilerin i¢ pazarda sattig sekeri de siibvanse ettigi ve esit
konumdaki rakipler arasinda ayrimciliga yol agtig1 belirtilmistir. Thlal
teskil eden davranisin nasil olustugunun agiklanmast makul bir zarar
teorisinin olusturulmasi agisindan siiphesiz ¢ok 6nemlidir.

Deutsche Post kararinda gapraz stibvansiyonun varligy, incelenen fi-
yatlama davranisinin degerlendirilmesinde de kullanilmistir. Onceki bo-
limde de aktarildig1 gibi Deutsche Post kararinda, ¢apraz siibvansiyon
dikkate alinarak ihlal olduguna hitkmedilen davranisin uygulandig
pazar disinda siibvanse eden hizmetin tiiketicileri a¢isindan neden ol-
dugu zarara da deginilmistir. Kurul'un CK Akdeniz kararinda da benzer
bir ifade mevcuttur. Kararda perakende seviyeye ait kimi faaliyetlerin
tist seviyede faaliyet gosteren sirketce yiiriitiilmesinin ¢apraz siibvansi-
yon yoluyla rekabeti kisitlayici nitelikle avantaj saglanmasi olarak de-
gerlendirilirken tist pazardaki sirketin giderlerinin cesitli yollarla ilgili
pazara katlan tiim oyuncular tarafindan kargilandig: belirtilmistir.

Son olarak, ihlal iddialarinin incelenmesinde kullanilacak yontemin
belirlenmesinde de ¢apraz siibvansiyonun varligs etkilidir. Fiyar-maliyet
testinde benimsenecek yaklasim veya maliyet ol¢iitii gapraz stibvansiyon
ihtimalinin bulunup bulunmamasina gére degisebilecektir. Ornegin,
hakim durumdaki tesebbiisiin iiriinleri arasinda gapraz siibvansiyon
yapabiliyor olmasi, stibvanse eden tiriin rekabete kapali ise veya rekabe-
te kapali misterilerce talep ediliyor ise (yani bu siibvansiyon kaynagin-
dan rakibin faydalanmasi miimkiin degil ise) s6z konusu tegebbiisiin

® Case 97/624/EC, Irish Sugar plc., OJ (1997) L 258, para. 141.
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fiyatlama davranist incelenirken tiim {iriin portféyiiniin veya bir tiriin
grubunun karliligina degil tekil triinlerin kirliligina bakilmasint ge-
rekli kilabilir. Bu iddia B7™ kararinda ele alinmus, Birlesik Krallik Ha-
berlesme Ofisi (Ofcom) Talk Talk'un {iriin portféyti yerine tiriin bazli
karlilik analizi talebini bazi tirtinleri alan abonelerin rekabete kapali ol-
dugu iddiasinin gercegi yansitmadigt ve siibvanse edildigi ileri siiriilen
tirtinlerin dahi uzun dénem artan maliyetlerin tizerinde gelir sagladig
gerekgesi ile reddetmistir. Dikkat edilecegi tizere Ofcom iddiay1 teorik
agidan temelsiz bulmamis ancak somut vakada iddia unsurlarinin bu-
lunmamast nedeniyle savi reddetmistir.

Tivibu ve THY kararlarinda da gapraz stibvansiyon imkaninin bu-
lunmast fiyat-maliyet analizinin tasariminda etkili olmustur. 7ivibu
kararinda gapraz siibvansiyon megsru goriilerek buna imkéan verecek se-
kilde tasarlanmis fiyat-maliyet testleri de uygulanmustir. 7HY kararin-
da rakibe kapali havaalanindan yapilan uguslarla elde edilecek gelirle
rekabete a¢ik havaalanindan yapilan uguslarin finanse edilip edilmedi-
gi irdelenmistir. Boyle bir imkinin oldugu tespit edilen giizergahlarda
aylik bazda fiyat-maliyet testleri uygulanmis ve daha detayli analizler
yapilmugtir.

[lk boliimde de belirtildigi gibi capraz siibvansiyon genellikle or-
tak maliyetlerin kérli Girtine atfedilmesi yoluyla gergeklestirilmektedir.
Bu ¢ercevede, capraz siibvansiyon imkaninin bulundugu durumlarda
maliyet dl¢titii belirlenirken bu hususun da dikkate alinmasi ve ortak
maliyetlerin makul sekilde incelenen iiriine yansitilmast 6nem kazana-
cakur. Ritter (2004, ss. 623-624) ortak maliyetlerin yanlis dagitilmasi
yoluyla finanse edilen yikici fiyatlamay tespit edebilmek igin fiyat-ma-
liyet testinde, ayni zamanda capraz siibvansiyon tespitinde de kulla-
nilmasi 6nerilen maliyet 6l¢iitlerinden olan, tam dagitilmis maliyetin
ol¢tit olarak kullanilmasint savunmaktadir. Yukarida aktarildig: tizere
Tartisma Metni de genellikle kullanilan maliyet kistas yerine uzun dé-
nem ortalama artan maliyeti kistas olarak isaret etmistir.

Kisaca, capraz siibvansiyon tek basina bir ihlal teskil etmese de reka-
bet hukuku uygulamasina tamamen yabanci bir kavram degildir. Cap-
raz siibvansiyon veya béyle bir uygulamanin imkéin dihilinde olma-
st hakim durumun tespitinde, bir ihlalin aciklanmasinda (davranisin
gergeklesme sekli ve rekabet tizerindeki etkisi) ve fiyat maliyet testinin
tasariminda rol oynayabilmektedir.

4 BT, 21 Ekim 2014, CW/1103/03/13, para. 5.58-5.67.
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Capraz siibvansiyon ticari hayatta agik veya 6rtiili sekilde sik kulla-
nilan bir finansman yontemidir. Yayginliginin alunda yatan esas ne-
denlerden biri ¢ok farkli yapilardaki piyasalarda faaliyet gosteren te-
sebbiislerce ¢esitli amaglar icin kullanilabilmesidir. Bu durum ¢apraz
siibvansiyonun tanimi ve tespiti konusundaki tartigmalara da yansimug
ve farkli yaklagimlarin ortaya ¢ikmasina yol agmugtir.

Bu tartismalar incelendiginde, capraz siibvansiyonun yeni yatirim-
lara kaynak saglamadan rekabeti engelleyici davraniglar: finanse etmeye
kadar pek ¢ok isleve sahip olabildigi ve ¢apraz siibvansiyonun piyasa
etkinligi ve tiiketici refahi tizerindeki etkisinin belirsiz oldugu ortaya
¢tkmakreadir. Bu baglamda hakim durumun kétiiye kullanilmas: kap-
saminda capraz siibvansiyon uygulamalari incelenirken titiz bir etki
analizi vazgecilmez olmaktadir.

Tiirkiye ve AB’de alinan kararlar incelendiginde, gapraz siibvansiyo-
nun genellikle fiyatlandirmaya iliskin tek tarafli davranislarin incelen-
mesinde giindeme geldigi, ¢apraz siibvansiyon uygulamasinin kendisi-
nin miistakil bir ihlal tiirii olarak goriilmedigi ancak fiyat sikistirmast,
yikict fiyatlama gibi ihlallerin bir araci olarak degerlendirildigi goriil-
mektedir. Rekabet hukuku ve politikasi yazini da bu konuda nadir gé-
ritlen bir fikir birligi icindedir.

Uygulama ve yazin incelendiginde ¢apraz siibvansiyon uygulamasi
miistakil bir ihlal tiirti olarak degil, rekabet hukuku analizinde bir un-
sur olarak ortaya ¢tkmaktadir. Capraz stibvansiyonun varligi ve 6zel-
likleri;

* hakim durumun tespitinde,

* ihlalin nasil gerceklestiginin agiklanmasinda,

* fiyatlama davraniginin degerlendirilmesinde,

* fiyat-maliyet testinde benimsenecek yaklasim veya maliyet 6l¢ii-

tii belirlenmesinde
rol oynayabilmektedir. Bu nedenle ¢apraz siibvansiyon ihlal degildir
denerek tamamen g6z ardi edilmemeli ancak varligi da bir ihlalmis
gibi degerlendirilmeden veya ifade edilmeden, eldeki vakanin incelen-
mesinde 6zellikle yukarida siralanan unsurlar bakimindan goz 6niinde
bulundurulmalidir.
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YAYIN ILKELERI VE MAKALE YAZIM KURALLARI

1. YAYIN ILKELERI

1. Yayin hayatuna 2000 yilinda baglayan Rekabet Dergisi, Rekabet
Kurumu tarafindan alt ayda bir yayimlanan hakemli bir dergidir. Re-
kabet Dergisi’'nde, rekabet hukuku, politikas: ve sanayi iktisadi alan-
larindaki Tiirkge veya Ingilizce 6zgiin makalelere, vaka yorumlari ve
benzeri goriisler ile haberlere yer verilmektedir.

2. Rekabet Dergisi'nde yayimlanmak iizere rekabetdergisi@rekabet.
gov.tr adresine gonderilen yazilar daha 6nce bagka bir yerde yayimlan-
mamis veya yayimlanmak tizere gonderilmemis olmalidir. Dergimize
gonderilen makaleler, Turnitin intihal programi araciligs ile taranip,
intihal raporlari edit6rlerimiz tarafindan incelenmektedir. Incelemede,
intihal orani, intihal raporunun icerigi ile birlikte degerlendirilmek-
tedir. Bagka eserlerin yani sira yazarin 6nceki galismalarindan intihal
yapmasi da kabul edilmemektedir. Degerlendirmede intihal yoniinden
olumsuz bulunan makaleler yazara iade edilir.

3. Yazarlar, yazilariyla birlikee, iletisim adresi, telefon ve elektronik
posta bilgilerini sunmalidir. Génderilen yazilar, editérler tarafindan
icerik ve “Makale Yazim Kurallar” basghigt altinda belirtilen kurallara
uygunluk bakimindan degerlendirilir. Ardindan, yazarin ismi gizlene-
rek konu hakkinda uzman iki hakeme génderilir. Hakemlerden gele-
cek raporlar dogrultusunda yazinin basilmasina, reddedilmesine veya
yazardan diizeltme istenmesine karar verilecek ve bu durum yazara en
kisa siirede bildirilecektir. Gerekli durumlarda tigiincii bir hakemin go-

riisiine bagvurulabilir.
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4. Rekabet Dergisi’nde yayimlanacak her bir yazi kargiliginda yaza-
rina telif ticreti olarak net 2.000TL 6denir. Ayrica 10 adet dergi yazara

ticretsiz olarak gonderilir.
2. MAKALE YAZIM KURALLARI
1. 1k sayfada su bilgiler yer almalidir:

a) Yazinin Tiirkge ve Ingilizce basligr (Siyah ve tiimii biiyiik harf

karakterinde),

b) Yazarin adi, ¢alistigt kurulus ve yazarin ORCID numarast' (Yazi
basliginin hemen altinda, sayfanin sagina yanastrilmis olarak yazar adi
belirtilmeli ve soyadin sonuna bir yildiz konulmalidir. Yildizli dipnotta
ise yazarin calistigt kurulus unvani ile koyu yazi karekteriyle ORCID

numarasi belirtilmelidir),
c) 200 kelimeyi asmamak iizere Tiirkge ve Ingilizce 6zet,
d) Tiirkge ve Ingilizce olarak en az bes anahtar kelime.

2. Yazilar, kaynakea boliimii dahil olmak tizere gift aralikli olarak 12
punto Times New Roman karakteri ile yazilmalidir. Dipnot ve tablo-
larda ise 10 punto harf biiytikliigii kullanilmalidir. Dipnotlar numara
strastyla sayfa alunda gosterilmelidir. Tablo ve sekillere numara ver-

ilmeli; basliklar1 Gistiinde, kaynaklari ise altinda yer almalidir.

3. Kisalulacak isim ilk defa kullanildiginda, kisalulmadan ve paran-

tez i¢inde kisaltmast belirtilerek kullanilmalidir.

4. Metin icerisinde kullanilan yabanci kelimeler italik olarak belir-

tilmelidir.

5. Metin igerisindeki basliklar, “Giris” ve “Sonu¢” hari¢ olmak tizere
harf ya da Roma rakami kullanilmaksizin asagidaki sekilde diizenlen-
melidir:

! ORCID, Open Researcher and Contributor ID’nin kisaltmasidir. ORCID numarasini
almak icin http://orcid.org adresinden ticretsiz kayit olusturabilirsiniz.
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1. KALIN VE TUMU BUYUK HARF
1.1. Kalin ve Sadece i1k Harfler Biiyiik
1.1.1. Kalin ve Sadece Ilk Harfler Biiyiik

6. Agiklama notlart sayfa alunda dipnot seklinde ifade edilmelidir.
Metin i¢inde gonderme yapilan biitiin kaynaklar ise kaynakca baslig
altinda gosterilmelidir. Kaynakea alfabetik siraya gore hazirlanmalidir.
Bir yazarin birden ¢ok eserine bagvurulmugsa bu durumda yakin tarihli
eser sonra gosterilmelidir. Bir yazarin ayni tarihli birden ¢ok eseri varsa,

yayin tarihleri sonuna “a”, “b”, “c” gibi harfler eklenmelidir.

Kaynakeadaki ve metin i¢indeki kisaltmalar asagidaki tabloya gore

yapilmalidir.

Agiklama Tiirkge Ingilizce
Sayfa (Page) s. p.
Sayfalar (Pages) ss. pp-
Editorli Kitap (Edited Books) | icinde in
Editor Ed. Ed.
Editorler Ed. Eds.
Ceviren Cev. Trans.
Bolim bol. chap.
Diger Yazarlar vd. etal.

Yazarlar metin icinde yapacaklari auflar ve kaynak gosterimi icin
American Psychological Association (APA) tarafindan yayimlanan
Kilavuzun 6. siiriimiinde yer alan kurallara uymalidir’. Gonderme
yapilirken ve kaynak¢a diizenlenirken uyulmas: gereken bigim kural-
larina asagida yer verilmistir:

? Daha detayli bilgi i¢in agagidaki baglanular: ziyaret edebilirsiniz:
* Basics of APA Style Tutorial; (http://flash1r.apa.org/apastyle/basics/index.htm)
* APA Formatting and Style Guide; (http://owl.english.purdue.edu/owl/re
source/560/01/)

* Mini-Guide to APA 6th for Referencing, Citing, Quoting
(htep://library. manukau.ac.nz/pdfs/apa6thmini.pdf)
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Metin Iginde Kaynak Gosterimi
a. Tek Yazarli Eser:

Metin i¢inde kaynak gosterilirken yazarin soyadi, eserin yayin tarihi

ve dogrudan aktarmalarda da sayfa numarasi verilmelidir.

Genel bir alint1 s6z konusu ise (Metin 2005) ya da Metin’e (2005)
gore; dogrudan alinularda ise (Metin 2005, s. 44), Metin'e (2005, s.
101) gore

b. ki Yazarli Eser:

Iki yazarli bir galismay1 metin icinde kaynak gosterirken her iki

yazarin soyadlarina yer verilmelidir:
(Kili¢ ve Akgiin, 2010, s. 33) ya da Kili¢ ve Akgiin’e (2010) gore
c. Ug ve Daha Fazla Yazarli Eser:
Metin iginde ilk kez auf yapildiginda tiim yazarlarin soyadlar: ver-

ilir; sonraki yerlerde sadece ilk yazarin soyadi verildikten sonra “vd.”

eklenir, Yazim dili Ingilizce ise “vd.” yerine “et. al.” yazilur:

Kaynak ilk gegtiginde (Ozgiimiis, Adakli& Celenk, 2004) sonraki
gecisinde (Ozgiimiis vd., 2004) olarak yer alir.

d. Ayn1 Konu ile Ilgili Birden Fazla Atsf Yapilmast Durumunda:

Auflar tarih sirasina ve ayni tarihteki auflar isme gore alfabetik
olarak siralanmalidir: (Karatas ve Kiigitkgene, 1990; Deluga, 1995;
Brockner, Siegel, Daly, Tyler & Martin, 1997; Francisco, 2000; Isbast,
2000)
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e. Ikincil Bir Kaynaktan Alint1:

Caligmalarda birincil kaynaklara ulagmak esastur; fakat bazt
giiglikler nedeniyle bu kaynaga ulagilamamigsa gondermede metin
icinde alinulanan ya da aktarilan kaynak belirtilir.

- Bacanl’'nin (1992) (akt. Ozden, 1996) calismasinda...
- Seidenberg’s study (1996) (as cited in Peter, 1993)

f. Yazar1 Belli Olmayan Yayinlar: Raporlar vb.: Metin icindeki ilk
gondermede:

Sayfa numarasi belli ise (OECD, 2017, s. 84); belli degilse OECD
(2017).

g. Internetten Alinan Kaynaklar:

Metin i¢i gondermelerde makale bashgi, boliim bashigr ya da bir
web sayfasinin adi ¢ift trnak icinde dergi, kitap, brosiir ya da rapor
basligy ise italik olarak yazilir.

“Hacettepe Universitesi Bilgi”, 2010

Kaynak¢a

a.Tek Yazarl: Kitap:

Yazarin Soyadi, Yazarin Adinin Bag Harfleri. (Yil). Kitabin ad1 italik

ve ilk harften sonra (6zel adlar disinda) biitiiniiyle kii¢iik sekilde. Bask1
Yeri: Yayinevi.

Sisman, M. (2007). Orgiitler ve kiiltiirler. Ankara: Pegem Akademi
Yayincilik.
b. Iki ya da Daha Fazla Yazarli Kitap:

[lk Yazarin Soyads, ilk Yazarin Adinin Bas Harfleri. ve Ikinci Yazarin
Soyads, Ikinci Yazarin Adinin Bag Harfleri. (Y1l). Kitabin ad1 italik ve
ilk harften sonra (6zel adlar disinda) buitiiniiyle kiictik sekilde. Yer:

Yayinevi.

Yildirim, A. ve Simsek, H. (2016). Sosyal bilimlerde nitel arastirma
yontemleri. Ankara: Seckin Yayincilik.
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c. Gozden Gegirilmis ya da Genigletilmig Baskilar:

Yazarin Soyadi, Yazarin Adinin Bas Harfleri. (Yil). Kitabin ad1 ital-
ik ve ilk harften sonra (6zel adlar disinda) bitiintiyle kiiciik sekilde
(Gozden gegirilmis/genisletilmis x. baski). Baski Yeri: Yayinevi.

Korkmaz, A (2013). Dil bilgisi terimleri sozligii (Gozden gegirilmis
genisletilmis 5. baski). Ankara: Bilgi Yayievi.

d. Yazar1 Belirsiz Kitaplar:

Kitabin adi italik ve ilk harften sonra (6zel adlar disinda) biitiintiyle
kiigiik sekilde. (Yil). Yer: Yayinevi.

The 1995 NEA almanac of higher education. (1995). Washington

DC: National Education Association.
e. Iki ya da Daha Fazla Ciltten Olusan Kitaplar:

Yazarin Soyadi, Yazarin Adinin Bag Harfleri. (Yil). Kitabin adu italik
ve ilk harften sonra (6zel adlar diginda) biitiiniiyle kiigiik sekilde (x.
cilt). Baski: Yeri: Yayinevi.

Moran, B. (1995). Tiirk romanina elestirel bir bakss (3. cilt). Istan-
bul: Iletigim.

f. Ceviri Kitaplar:

Yazarin Soyadi, Yazarin Adinin Bag Harfleri. (Y1l). Kitabin adi ital-
ik ve ilk harften sonra (6zel adlar disinda) biitiiniiyle kiigiik sekilde.
(Cevirmenin Adinin Ilk Harfleri. Cevirmenin Soyadi, Cev.) Bask1 Yeri:

Yayinevi.

Jones, C. L. (2001). fktisadi biiyiimeye giris. (S. Ates, 1. Tuncer, Cev.)

[stanbul: Literatiir Yaynlar1.
g. Makaleler:

Yazarin Soyadi, Yazarin Adinin Bag Harfleri. (Yil, varsa ay). Makale-
nin adi yalnizca ilk kelimenin ilk harfi biiyiik, geri kalanlar 6zel isim

degilse kiigiik sekilde. Derginin Ad1 Italik ve Her Kelimenin Ilk Harfi
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Biiyiik Sekilde, Cilt Italik Sekilde (Say1), Sayfa Numara Araligi. doi:

xxxxxx (Varsa)

Anderson, A. K. (2005). Affective influences on the attentional dy-

namics supporting awareness. Journal of Experimental Psychology: Gene-

ral, 154, 258-281. doi:10.1037/0096- 3445.134.2.258
h. Yayimlanmamus Yiiksek Lisans/Doktora Tezleri:
Yazarin Soyadi, Yazarin Adinin Bag Harfleri. (Yil). Tezin adi italik

olarak, yalnizca ilk kelimenin ilk harfi buytik, geri kalanlar 6zel isim
degilse kiigiik sekilde (Yayimlanmamis Yitksek Lisans/Doktora Tezi).

Kurumun Adi, Kurumun Yeri.

Sari, E. (2008). Kiiltiir kimlik ve politika: Mardinde kiiltirlerarasilik.
(Yayimlanmamis Doktora Tezi). Ankara Universitesi Sosyal Bilimler

Enstitiisti, Ankara.
i. Editorlii Kitapta/Derlemede Béliim:

Yazarin Soyadi, Yazarin Adinin Bag Harfleri. (Yil). Yazinin bagli-
g1. Iginde Editoriin adinin/adlarinin bas harfi. Editoriin soyad: (Ed.),
Kitabin adi italik ve ilk harften sonra (6zel adlar disinda) biittintiyle

kiiciik sekilde (ss. sayfa numara araligi). Baski Yeri: Yayinevi.

Oktar, S., & Eroglu, N. (2015). Petroliin ilk kiiresel krizi: 1973
krizi. Icinde N. Eroglu, H. I. Aydin (Ed.), Iktisadi krizler ve Tiirkiye
ekonomisi (ss. 177-190). Ankara: Orion Kitabevi.

Raz, N. (2000). Aging of the brain and its impact on cognitive
performance: Integration of structural and functional findings. In F. I.
M. Craik, T. A. Salthouse (Eds.), Handbook of aging and cognition (2nd
ed., pp. 1-90). Mahwah, NJ: Erlbaum.

j- Yazar1 Belli Olmayan Yayinlar, Raporlar vb.:
OECD (2005). Competition Law and Policy in Turkey, OECD,

Paris.
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k. Kongre veya Sempozyum Bildirisi:
Leclerc, C. M., & Hess, T. M. (2005, August). Age differences in pro-

cessing of affectively primed information. Poster session presented at the

113th Annual Convention of the American Psychological Association,
Washington, DC.

1. internet Kaynaklar::

Yazarin Soyadi, Yazarin Adinin Bag Harfleri. (Yazinin yayim tarihi).
Yazinin adi italik olarak, yalnizca ilk kelimenin ilk harfi buytik, geri
kalanlar 6zel isim degilse kiigiik sekilde. Erisim tarihi: Giin Ay Yil,

yazinin linki.

DPT. (2004). Sekizinci bes yillik kalkinma plan: (2001-2005) 2004
yilr programi destek ¢aligmalar. Erigim Tarihi: 12.02.2005, http://eku-
tup.dpt.gov.tr/program World Economic Forum (2012). Quality of
science and math education. Retreived August, 13 2018 from htep://

www3.weforum.org/docs/FDR/2012/15_Pillar_2_Business_environ-
ment_FDRI12.pdf
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PUBLICATION POLICY AND NOTES FOR CONTRIBUTORS

1. PUBLICATION POLICY

1. Competition Journal, which started its life in 2000, is a refereed
journal published quarterly by the Turkish Competition Authority.
Competition Journal, publishes original articles, case comments and
news in Turkish and English in the field of competition law, policy and
industrial economics.

2. Articles submitted to the rekabetdergisi@rekabet.gov.tr address
for publication in the Competition Journal must be neither previously
published in nor submitted for publication to other journals. The
articles sent to our journal are scanned through Turnitin plagiarism
program and plagiarism reports are reviewed by our editors. In
the review, plagiarism rate is valuated together with the content of
plagiarism report. Among other works, plagiarism of the author’s
previous works is not accepted. Articles found negative for plagiarism
are returned to the author.

3. Authors should provide their contact addresses, telephone
and electronic mail information alongside their articles. Articles
sent are first checked by editors with respect to the content and for
their compliance with the rules stated under the heading “Notes for
Contributors”. Afterwards, they are sent anonymously to two referees
who are expert on the subject. According to the reports of the referees,
a decision will be made on whether to publish or reject the article or
request corrections from the author, and this decision will be notified
to the author as soon as possible. If deemed necessary, the opinion of a

third referee may be requested.
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4. Competition Authority shall pay net TL 2.000 as the copyright
fee to the author of each article published in the Competition Journal.
Also, 10 copies of the journal shall be sent to the author, free of charge.

2. NOTES FOR CONTRIBUTORS

1. The first page of the article must include the following

information:

a) Title of the article in Turkish and English (in bold and capital
letters),

b) Name of the author, the organization s/he works in and the
author’s ORCID number' (Author’s name must be indicated directly
below the title of the article, aligned right, and an asterisk must be
inserted after the surname. The relevant footnote must indicate the

author’s title at his/her organization and his/her ORCID number in

bold),
¢) An abstract of maximum 200 words in Turkish and English,
d) At least five keywords in Turkish and English,

2. Articles, including the bibliography section, must be written
with a 12 point Times New Roman font, double-spaced. Footnotes
and tables must use 10-point fonts. Footnotes must be included in
numerical order at the bottom of each page. Tables and figures must be
numbered; their titles must be indicated over the figure/table and the

sources below.

3. For its first instance, an abbreviated name must be used in its full

form, with the abbreviation included in parenthesis.
4. Foreign terms used in the text must be in italics.

5. With the exception of “Introduction” and “Conclusion,”
headings within the text must be arranged as follows, without letters
or Roman numerals:

' ORCID is the acronym for Open Researcher and Contributor ID. You can get your
ORCID number by creating a free record at http://orcid.org.
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1. BOLD AND ALL CAPS
1.1. Bold and Only First Letters in Caps
1.1.1. Bold and Only First Letters in Caps

6. Explanatory notes must be given in footnotes below each page.
All sources referenced in the text must be indicated under Bibliography.
Bibliography must be in alphabetical order. If more than one title by
an author is referenced, titles that are more recent must be listed later.
In case an author has more than one title with the same date, letters

€« » «L» « »

such as “a”, “b”, “c” must be appended to the date of publication.

Abbreviations in the bibliography and the text itself must follow the

rules in the following table:

Explanation Turkish English
Page s. p-

Pages ss. Pp-
Edited Books icinde in
Editor Ed. Ed.
Editors Ed. Eds.
Translator Cev. Trans.
Chapter bol. chap.
Other Authors vd. etal.

For references and citations, authors must follow the rules listed
in the sixth edition of the Guidelines published by the American
Psychological Association (APA).” Formatting rules to follow in

references and in the bibliography are listed below:

>For more information visit the following links:
« Basics of APA Style Tutorial; (http://flash1r.apa.org/apastyle/basics/index.htm)
o APA Formatting and Style Guide; (http://owl.english.purdue.edu/owl/
resource/560/01/)
 Mini-Guide to APA 6th for Referencing, Citing, Quoting (http://library.
manukau.ac.nz/pdfs/apa6thmini.pdf)
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Citiations Within the Text
a. Work with a Single Author:

Within the text, the last name of the author, publication date of the

work and page number for direct quotations must be given.

For general quotations (Metin 2005) or according to the Metin
(2005), for direct quotations (Metin 2005, p. 44), According to the
Metin (2005, p. 101)

b. Work with Two Authors:

When citing from a work with two authors within the text, last
names of both authors must be given: (Kili¢ and Akgiin, 2010, p. 33)
or According to Kili¢ and Akgiin (2010)

c. Work with Three or More Authors:

Last names of all of the authors are given in the first citation within
the text; afterwards only the first authors name is given followed by
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