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2000 yilindan itibaren rekabet hukuku, politikasi ve sanayi iktisad:
alanlarindaki Tiirkge veya Ingilizce 6zgiin makalelere yer veren Rekabet
Dergisi, rekabet hukuku ve iktisadi disiplinlerine katkida bulunarak
tilkemizde rekabet kiiltiirtiniin gelistirilmesini amaglamaktadir. Yilda iki
kere yayimlanan Dergimizin bu sayisinda tig eser yer almaktadir.

Bu sayimizda Rekabet Kurumu uzmanlarindan Damla YAZ tarafindan ele
alinan “Artificial Intelligence and Collusion” basliklr ilk makalede, fiyat
belirleme ve is stratejileri i¢in kullanimi giderek yayginlasan yapay zeka,
rekabet kargiti anlagmalar baglaminda incelenmistir. Yazar, yapay zekay:
tanimladiktan sonra kendi kendine 6grenen algoritmalarin rekabet kargitt
zimni anlagmalarla (tacit collusion) sonuglanmasinin sorusturulmasindaki
giicliikleri tespit etmis ve soz konusu gicliiklere yonelik onciil (ex ante)
ve ardil (ex post) ¢oziim Onerilerine iliskin literatiirii ortaya koymustur.
Eserde algoritmik zimni anlagmalara yonelik yeni diizenlemeler getirmek
icin hentiz erken oldugu, mevcut bir vaka olmadan etkilerin saglikls
degerlendirilemeyecegi belirtilmektedir. Bunun yerine, algoritma iceren
yogunlagmalari daha dikkatli denetlemenin, algoritmik fiyatlandirmanin
etkili oldugu sektdrlerde 6n alici sektor incelemeleri yapmanin ve rekabet
karsit1 etkiler tespit edildiginde algoritmalarin degistirilmesini zorunlu
kilan davranigsal ¢6ziimler uygulamanin daha oranuli bir yaklagim

oldugu ifade edilmektedir.

Dergimizin bu sayisinda yer alan ikinci eser, Rekabet Kurumu uzman
yardimcist  Alime Aysu OGRETEN tarafindan yazilan “Rekabet
Hukuku Cergevesinde Pismanlik Programi ve Katma Deger Yaratan
Belge Kavrami” baglikli makaledir. Eserin ¢ikis noktasini, pismanlik
programlarinin Tirk rekabet hukukundaki konumu ve 6zellikle 2023
yilinda getirilen degisikliklerle ikincil mevzuata eklenen katma deger
yaratan belge kavrami olusturmaktadir. Eserde oncelikle Tiirkiye'de
uygulanan pigsmanlik programi siireci agiklanmus, sonrasinda katma deger



yaratan belge kavrami izah edilip Rekabet Kurulu ve yabanci rekabet
otoritelerinin kararlar1 gdsterilmistir. Yazar son olarak uygulamada ortaya
ctkabilecek potansiyel sorunlara deginmis, katma deger yaratan belge
kavraminin nasil anlagilmasi gerektiginin agik olmadigini belirterek
yayimlanacak kilavuzlarla bu konuya bir agiklik getirilmesini dnermistir.

Rekabet Kurumu Ekonomik Analiz ve Arastirma Dairesi baskant Samil
PISMAF tarafindan ele alinan “Competition Policy and Environmental
Sustainability: Implications for Tiirkiye” baslikli son ¢aligmada ise rekabet
politikast ile cevresel siirdiiriilebilirlik arasindaki iliski incelenmekte ve
Tirkiye ic¢in politika ¢ikarimlarinda bulunulmaktadir. Yazara gore,
geleneksel olarak ekonomik etkinlik ve tiiketici refahina odaklanan
rekabet hukuku, iklim krizi ve gevresel sorunlar nedeniyle artuk daha
biitiinciil bir yaklasim gerektirmektedir. Oyle ki OECD ve AB gibi
uluslararast kuruluslar, stirdiiriilebilirligi destekleyen rekabet politikalarini
tesvik etmekte; AB’nin yeni yatay is birligi kilavuzlari da yesil doniistimii
kolaylagtiracak bir rekabet hukuku anlayisina isaret etmektedir. Eserde,
Rekabet Kurumunun, ¢evresel faydalar ile rekabet kaygilarini dengeleyen
bir yaklagim benimsedigi ve Kurumun siirdiiriilebilirlik odakl: girisimlere
belirli kosullar altnda olumlu yaklasug: ifade edilmektedir. Yazar,
Tirkiyede stirdiiriilebilirlik temelli is birliklerine yonelik, rekabet
hukuku cergevesinde; hukuki belirsizligi azaltacak, yeniligi tesvik edecek
ve Tirkiye'nin ¢evresel hedefleriyle uyumlu rekabetgi bir piyasa yapisina
katki saglayacak daha agik ve detayli bir rehberlige ihtiya¢ oldugunu

savunmaktadir.
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Abstract

The use of artificial intelligence (A1) by undertakings to determine pricing
and business strategies is becoming increasingly common. The widespread
adoption of algorithms also gives rise to the potential for competition law
concerns. One of the concerns is the possibility of self-learning algorithms
Jforming a collusion. This gives rise to a number of questions, such as: whether
collusion created by self-learning algorithms can be accepted as a form of
collusion under competition law, whether the extant regulatory framework
is sufficient to address this issue or requires amendments to competition law,
and whether existing competition law provisions can be effectively applied
to address algorithmic collusion. This study addresses these questions and
argues that rather than advocating for immediate regulatory reform, that
it is premature to introduce new legislation in the absence of real-world
cases. Instead, existing competition tools—such as merger control, market
investigations, and behavioral remedies—should be used more proactively

and effectively.

Keywords: Competition Law, Collusion, Algorithmic Collusion,

Artificial Intelligence, Self-Learning Algorithms.
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Yapay Zeka ve Anlasma

05 Subat 2025’te alindy; 18 Agustos 2025’te kabul edildi.
Arastirma Makalesi

Damla YAZ /

Oz

Iesebbiisler tarafindan fiyatlama ve is stratejilerini belirlemek dizere yapay
zekd kullanim: giderek yayginlasmaktadsr. Bu durum ayni zamanda
potansiyel rekabet hukuku endiseleri yaratmaktadir. Bu endiselerden
biri kendi kendine ogrenen algoritmalarin rakipler arasinda bir zimni
anlasmaya neden olmasidir. Bu durum da beraberinde bircok soruyu
getirmektedir. Bu sorulardan biri kendi kendine ogrenen algoritmalarin
rekabet hukuku kapsaminda bir anlasmaya neden olup olamayacagidsr.
Bu durumda da halibazirda var olan rekabet hukuku diizenlemelerinin
bu sorunu c¢ozmek icin yeterli olup olmayacagi ya da diizenlemelerde
degisiklik yapilmasinin gerekip gerekmedigini irdelemek gerekmektedir.
Ayrica var olan rekabet hukuku diizenlemelerinin algoritmik anlasmalara
etkili bir sekilde wygulanip wuygulamayacaginin da degerlendirilmesi
gerekmektedir. Bu calismada babsi gecen hususlara cevap aranmakta ve
heniiz somut vaka ornekleri goriilmeden yeni mevzuat diizenlemeleri
yapilmasindansa, mevcut rekabet araglarinin—aornegin birlesme kontrolii,
sektor arastirmalar: ve davranigsal coziimler—daba etkili bir sekilde

kullanilmasinin dabha wygun olacags ileri siiriilmektedir.

Anahtar Kelimeler: Rekabet Hukuku, Anlagma, Algoritmik Anlagma,
Yapay Zeka, Kendi Kendine Ogrenen Algoritmalar.
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INTRODUCTION

The advancement of technology is occurring at a rapid pace in the world
we live in. It is therefore unsurprising that this also affects competition
in the markets and the enforcement of competition law. With these
developments, a number of unexpected competition concerns have
begun to emerge. One such area is the development of algorithms and
artificial intelligence. In this context, several cases related to algorithms
have already been initiated for evaluation in a number of jurisdictions.

Although we could not identify any cases or judicial decisions related
to competition law, the use of artificial intelligence has the potential
to give rise to competition concerns. There has been a growing trend
among undertakings to use artificial intelligence in order to determine
their pricing and business strategies. The widespread adoption of
algorithms also carries the risk of potential competition law violations.
This study will focus on one such violation, namely the possibility of
self-learning algorithms forming a collusion.

In light of the arguments recently developed in this area, this
study aims to address the question of whether collusion created by
self-learning algorithms can be accepted as a form of collusion under
competition law. If the answer is yes, the question thus arises as to
whether the current regulatory framework is adequate to address
the issue in question or whether changes should be introduced in
the competition law legislation, or whether alternative forms of
intervention could be employed to address the issue in question, in
light of the existing competition law regulations.

This study aims to present an overview of the concept of artificial
intelligence and explore the potential challenges it poses for the
application of European Union competition law. It discusses whether
self-learning algorithms—capable of reaching collusive outcomes
autonomously—can be addressed within the current legal framework.
The study contributes to the literature by providing a comprehensive,
interdisciplinary analysis of the risks associated with algorithmic
collusion, evaluating the adequacy of existing competition law tools,
and proposing some practical enforcement strategies.

The study is organized as follows: section one introduces the concept
of artificial intelligence and the challenges that Al poses to competition
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enforcement. Section two explores if self-learning algorithms lead
to collusive outcomes and whether this behavior is captured by the
existing definitions of collusion under Article 101 of the Treaty on the
Functioning of the European Union (TFEU). Section three evaluates
potential ex ante and ex post solutions, assessing their effectiveness
in addressing algorithmic collusion, and makes recommendations to
enforcement authorities.

1. ARTIFICIAL INTELLIGENCE AND ITS IMPACT IN
COMPETITION

1.1. Defining Artificial Intelligence

Prior to examining the effects of artificial intelligence (AI) on
competition, it is first necessary to explain what Al is and how it works.

An algorithm can be defined as a sequence of rules that, when applied
to a given input, generate an output (OECD, 2017, p. 8). Al can be
defined as a machine-based system that generates a range of outputs,
such as content and decisions, based on the input data it receives
through the use of traditional or learning algorithms (OECD, 2024,
p- 10). The objective of Al is to develop computer systems capable of
performing complex tasks in recognition and information processing in
a manner that is comparable to that of a human intelligence (Cormen,
2022, p. 1003).

Machine learning is a key technique that allows Al to learn from
data. It is defined as the design of intelligent machines that are enabled
to learn from experience through the use of algorithms that facilitate
rapid learning (OECD, 2017, p. 9). There are three principal forms
of machine learning: supervised learning, unsupervised learning and
reinforcement learning (Cormen, 2022, p. 1004). The supervised
learning process begins with a training phase, wherein the input
is labelled, and followed by a prediction phase. Cormen, 2022, p.
1004). The goal is to learn the mapping between inputs and outputs
in the training data, therefore machine can predict the labels of new,
unseen data (Stryker and Kavlakoglu, 2024). In contrast, unsupervised
learning does not involve labelling the input (Cormen, 2022, p.
1004). The primary focus of this study is “the reinforcement learning
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model”, which is an algorithm that receives feedback from its actions
and updates its model in accordance with this feedback (self-learning

algorithm) (Cormen, 2022, p. 1004).

Deep learning represents a highly specialized subfield of machine
learning, which is employed in order to solve complex problems
(OECD, 2017, p. 11). Deep learning algorithms are designed to mirror
the functionality of the human brain by creating an artificial neural
network (OECD, 2017, p. 11). Deep learning algorithms are capable
of making autonomous decisions based on the data processed through
their own neural network (Picht and Freund, 2018, p. 4). They identify
patterns within their input and generate a response by monitoring their
own actions (Picht and Freund, 2018, p. 4)%. It is for this reason that
the algorithms’ learning and decision-making mechanisms may prove
challenging to understand, even for their designers.

This study addresses the subject of collusive conduct resulting
from self-learning algorithms. As will be discussed in subsequent
chapters, algorithms based on deep learning may potentially result in
anti-competitive outcomes without the explicit intention of collusion
being incorporated into their design (OECD, 2017, p. 31). This
suggests that self-learning algorithms may develop collusive behavior
as a profit-maximizing outcome through trial and error, without any
human intervention (OECD, 2017, p. 31).

1.2. The Challenges That Artificial Intelligence Poses to

Competition Enforcement

Having gained insight into the fundamental principles of Al it would
be beneficial to consider its potential impact on market competition
and the types of competitive concerns that may emerge from the use
of algorithms.

Pricing algorithms are increasingly prevalent in most markets.
For example, the European Commission found that almost 30% of
respondents in the e-commerce sector use pricing algorithms that
monitor competitors’ prices and set their prices accordingly (European
Commission, 2017, p. 51). Also, a study found that one third of the

2 For more detailed information, also see. Styrker and Kavlakoglu, What is Artificial
Intelligence (AI)?, (09.08 2024), hteps://www.ibm.com/think/topics/artificial-intelligence,
last accessed: 09.06. 2025.
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prices of the best-selling products were set by algorithms on Amazon
marketplace (Chen, 2016, p. 1339). Given that these surveys were
carried out a few years ago, it can be assumed that these rates have been
increasing since then.

On the one hand, the use of algorithms offers efficiency gains for
companies by enabling them to optimize their business strategies,
but on the other hand, it also poses risks in terms of competition
enforcement. It is, of course, within the right of any company to
employ pricing algorithms in order to set its own prices in a manner
that maximizes its profits. This is not, in and of itself, anti-competitive
behavior. However, under certain circumstances, the utilization of
pricing algorithms has the potential to result in anti-competitive
outcomes. To illustrate, algorithms may facilitate a more transparent
market, thereby increasing the likelihood of collusion (Ezrachi and
Stucke, 2017a, p. 1782). One of the first examples of cases related to
pricing algorithms is the Amazon Marketplace case, which involves the
fixing of prices for certain posters on Amazon Marketplace through
the use of pricing algorithms to implement an agreement between
competitors (Do] Press Release, 2015).°

The use of algorithms gives rise to a number of challenges in terms of
enforcement. Ezrachi and Stucke identify four categories of collusion
resulting from algorithms which are “messenger”, “hub and spoke”,
“predictable agent” and “digital eye” (Ezrachi and Stucke, 2016, p. 36-
37). The Messenger category refers to algorithms that facilitate explicit
collusion (Ezrachi and Stucke, 2017a, p. 1782). There is no argument
that the concept of agreement is directly applicable to this category
(Colangelo, 2022, p. 9).

The hub and spoke category encompasses undertakings that use
the same algorithms to set their prices, resulting in a classic hub and
spoke cartel (Ezrachi and Stucke, 2017a, p. 1782). In this scenario,
undertakings operating in the same market (spokes) form a cartel
through a common algorithm, with the provider of the algorithm acting
as the hub. Navarro v. RealPage Inc. could be an example of this scenario.
The United States (US) Department of Justice (DoJ) has initiated

3 U.S. Department of Justice Press Release, Former E-Commerce Executive Charged with

Price Fixing in the Antitrust Division’s First Online Marketplace Prosecution (Apr. 6, 2015),
https://www. justice.gov/opa/pr/former-e-commerce-executive-charged-price-fixing-antitrust-
divisions-first-online- marketplace, last accessed: 03.08. 2024.
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legal proceedings against RealPage Inc. on the grounds of reducing
competition between landlords in the pricing of apartments (DoJ Press
Release, 2024).* The complaint alleged that off-campus housing prices
rose by 7% due to an algorithmic hub-and-spoke structure which was
deployed by competitors using the same algorithm.” Furthermore, it
was asserted that RealPage (the hub/software provider) had collected
non-public and commercially sensitive information regarding rental
prices from rival landlords (spokes) and used this data to train its

algorithm and generate recommendations regarding rent prices (Do]
Press Release, 2024).°

In the predictable agent category, algorithms designed by humans
to respond to changing market conditions by being aware of their
competitors may do the same (Ezrachi and Stucke, 2017a, p. 1783).
In the digital eye scenario, each company configures its algorithms to
achieve certain goals, such as profit maximization, and the Al decides
the optimal strategy is after evaluating market conditions (Ezrachi and
Stucke, 2017a, p. 1784).

OECD has also identified a number of ways in which the use
of algorithms can facilitate tacit collusion, including through the
implementation of monitoring algorithms, parallel algorithms,
signaling algorithms and self-learning algorithms (OECD, 2017, p.
26). The simplest method for enforcing collusion through algorithms
is to monitor the actions of competitors using monitoring algorithms
(OECD, 2017, p. 26). The term “parallel algorithms” refers to
instances where undertakings employ the same pricing algorithms
with the intention of establishing anti-competitive pricing strategies
(OECD, 2017, p. 27). In the case of signaling algorithms, it is
possible for undertakings to use algorithms to signal their competitors
about price changes (OECD, 2017, p. 30). This could, for instance,
involve signaling a price change at night, which may not be noticed
by consumers but could be understood by competitors’ algorithms

#U.S. Department of Justice Press Release, Justice Department Sues RealPage for Algorithmic

Pricing Scheme that Harms Millions of American Renters (23 August 2024), https:/[www.justice.
gov/opa/pr/justice-department-sues-realpage-algorithmic-pricing-scheme-harms-millions-
american-renters, last accessed: 11.09.2024.

> Complaint € 35, filed in Navarro v. RealPage, Inc., Case 2:22-cv-01552 (W.D. Wash. filed
11/02/22), available at https://www.classaction.org/media/navarro-v-realpage-inc-et-al. pdf,
last accessed 04.08.2024.

¢ See U.S. Department of Justice Press Release, supra note 24.



Avrtificial Intelligence and Collusion |
)

(OECD, 2017, p. 30).

Bostoen identifies three possible scenarios. The use of algorithms to
facilitate an explicit agreement, the use of the same algorithm provided
by a third party, which can lead to price coordination, and the use
of different algorithms to maximize their profits, which leads to an
unintentional collusive equilibrium (Bostoen, 2024, p. 8). Among
the various classifications of algorithmic collusion, Bostoen’s three-
scenario framework appears to be the most applicable to real-world
market conditions, as it pragmatically captures both intentional and
unintentional forms of coordination.

The focus of this study is on the last scenario, where self-learning
algorithms create collusion on their own, without any direct human
intervention. For this reason, other scenarios will not be discussed
further, and all subsequent explanations will pertain to this scenario.

There is debate regarding the feasibility of self-learning algorithms
creating collusion in real-world settings. Veljanovski (2021, p. 49)
posits that this is hardly possible, given that industries vary widely
and pricing algorithms primarily involve non-storable, dynamically
priced goods and services (such as hotel, plane ticket prices etc.), which
differ significantly from traditional seller markets that, have seen some
examples of conscious parallelism. On the other hand, Schwalbe argues
that while algorithmic collusion may not currently seem possible,
it could become so in the future (Schwalbe, 2018, p. 21). Similarly,
Harrington suggests that the possibility of Als engaging collusion
within a realistic market context remains inconclusive, although it is a

possibility that cannot be ignored (Harrington, 2019, p. 346).

Several empirical studies have investigated whether it is possible for
self-learning Als to create collusion on their own. Klein argues that
self-learning algorithms can lead to collusion, even if the algorithms
are only designed to maximize profits and do not communicate with
each other (Klein, 2019, p. 28). Another study shows that algorithms
can learn to collude by trial and error, without any communication or
prior knowledge of the market, even in a four-player market (Calvano
et. al., 2019, p.3; Calvano et. al. 2018). These findings suggest that
algorithmic tacit collusion is not a far-fetched possibility (Calvano et.
al., 2019, p.3). A further study indicates that algorithms can learn to
maximize profits by coordinating with competitors’ algorithms and
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reducing competition (Assad et. al., 2021, p. 461).

However, these studies have been subject to criticism on the grounds
that they are based on hypothetical market conditions, particularly
given that the majority of the studies in question have employed
conditions characteristic of duopoly or oligopoly markets. Therefore,
it has been argued that although studies show that collusion is feasible
in duopoly markets, it seems harder to create collusion in the more
complex real-world market conditions (Deng, 2018, p. 5).

Nevertheless, as the use of algorithms becomes more widespread
in markets with many players, it’s possible to see tacit collusion that
didn’t seem possible before (Ezrachi and Stucke, 2016, p. 77). A recent
study indicates that algorithmic tacit collusion is also possible in real-
world market conditions. The study of the German petrol retail market
found that petrol stations using pricing algorithms had the same prices
for about a year and then gradually increased their prices (Assad, 2020,
p- 43). This result shows that algorithms have learned to collude tacitly
(Assad, 2020, p. 43).

As previously indicated, there is a debate surrounding the hypothesis
that self-learning algorithms can create a collusion in real-world
market conditions. However, some studies suggest that this is a feasible
proposition. It would be unwise to overlook the possibility that self-
learning algorithms might engage in collusion independently. Further
analysis will clarify how self-learning algorithms could be assessed in
relation to current regulations.

2. SELF-LEARNING ALGORITHMS AS A FORM OF
COLLUSION UNDER TFEU ARTICLE 101

2.1. Evaluation Under Current Regulations

In order to assess the scenario in which self-learning algorithms create a
collusion under competition law, first tacit collusion should be briefly
explained.

Some markets enable competitors to coordinate their behavior
without any explicit agreement or concerted practice (Wish and Bailey,
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2021, p. 591).7 The prisinor’s dilemma® helps us understand how tacit
collusion can occur in oligopolistic markets. The model demonstrates
that undertakings, are aware of their interdependence with their rivals
in the market, recognizing that, if they cut prices, their rivals would do
the same. Therefore, if they do not compete as hard and do not cut prices,
they can make more profits. Thus they monitor their rivals’ actions and
create a coordination without communicating (Jones et. al., 2019, p.
652). For tacit collusion to occur in a market, there are generally three
conditions: the transparency of the market, the sustainability of the
coordination and the absence of effective competitive constraints.” In
order for tacit collusion to be possible in a market, the market must
be transparent enough to allow competitors to easily track each other’s
behavior and to be able to retaliate if one undertaking deviates from
the coordination (Jones et. al., 2019, p. 652). For tacit collusion to
be sustainable, there must be an effective deterrence mechanism to
discourage undertakings from cheating, because undertakings would
know that if they deviated and detected they would lose the benefits
they would have gained from cheating through deterrence mechanisms
such as price wars (Wish and Bailey, 2021, p. 592). Finally, there should
be no competitive constraints, such as reactions from competitors
or consumers, which could undermine the gains resulting from the
coordination (Wish and Bailey, 2021, p. 592).

Above mentioned are the aspects of convenient markets for the tacit
collusion. But how can algorithmic tacit collusion occur in a market,
or how can algorithms affect these market conditions? Similar to
conscious parallelism, algorithmic tacit collusion is likely to occur in
markets with fewer active undertakings, and homogeneous products

7 Economists call this market situation “tacit collusion”, while lawyers prefer “conscious

parallelism” because the word “collusion” is associated with active collusive behavior such as
an agreement. Wish & Bailey suggest the use of the term “tacit coordination”, which can
please both economists and lawyers. For the purpose of this paper all these terms will be used
interchangeably.

8 'The prisoner’s dilemma is a situation in which the mutual benefit of cooperation is

outweighed by the individual self-interest of competing against one another. Additionally, the
decisions made by a party may be subject to change based on the knowledge possessed about
the other party. This concept is used to gain insight into the dynamics of oligopolistic markets.
For a more detailed explanation please see. Bicchieri, C. & Sontuoso, A., “I Cannot Cheat on
You After We Talk” in The Prisoner’s Dilemma, (M. Peterson ed., 2015), p. 101-114.

?  Guideline (2004/C 31/03), Guidelines on the Assessment of Horizontal Mergers Under
the Council Regulation on the Control of Concentrations Between Undertakings, para. 41.,
OJ L C 31/5 [2004].
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(Ezrachi and Stucke, 2020, p. 226). Algorithms can help undertakings
to understand the business strategies of their rivals through their
substantial capacity to collect and analyze large volumes of data (Picht
and Freund, 2018, p. 7). The ability of algorithms to predict the
behavior of competitors and reduce uncertainty is one of the most
important elements in increasing transparency in the market (OECD,
2017, p. 22). In such market, pricing algorithms can be used to monitor
competitors’ prices and to set their own prices accordingly in nearly
real time, since that algorithms can also prevent time lags between
price changes and facilitates coordination (European Commission,
2017, p. 3). Furthermore, if an algorithm’s decision-making process is
observable and replicable, or if the connections between the input and
output data are comprehensible, then the algorithm’s decision may be
predictable, a situation in which further increases transparency in the
market (Gal, 2018, p. 87).

This fast response of algorithms also enables instant retaliation
against deviations from collusion (OECD, 2017, p. 22). Moreover,
algorithms can also easily anticipate the level of punishment necessary
to deter deviation (Gal, 2018, p. 89). This makes algorithmic pricing
an effective deterrent mechanism.

The minimization of the human factor also reduces the risk of
irrational decisions, which could by mistake hinder the cartel (Mehra,
2015, p. 1348). Algorithms do not act in anger or fear the results of
collusion or detection, that is why algorithms can bring more stability
to collusion than humans and algorithms can take better decisions to
make more profit through tacit collusion (Stucke and Ezrachi, 2016).
Therefore, tacit collusion achieved by algorithms could be more
sustainable than traditional collusion.

With respect to competitive constraints from consumers, as
algorithms adjust prices very rapidly, consumers may not react to price
changes that quickly, and they may not even notice these price changes,
and may not switch sellers (Gal, 2018, p. 88). In addition, in digital
markets, consumers make small and frequent purchases, which makes
it harder for them to impose a competitive constraint (Gal, 2018, p.
88).

Based on the explanations above, one can argue that it is possible
for self-learning algorithms to create a collusion by themselves without
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explicit communication. The question remains whether this type of
collusion can be examined under Article 101 of the Treaty on the

Functioning of the European Union (TFEU).

As known Article 101 covers agreements between undertakings,
decisions of associations and concerted practices.'” The Court of First
Instance explains an agreement as “the concurrence of wills between
the parties, expressing their intention to behave in the market in
accordance with the terms of that agreement”.!" It is necessary that
there be a “mutual understanding or meeting of the minds” in order to
accept that there is an agreement (Colangelo, 2022, p. 3).

When examining US regulations to compare with EU legislation,
it can be observed that Section 1 of the Sherman Act employs the
terms “contract” or “conspiracy” in its provisions.”> The Supreme
Court accept conspiracy as “unity of purpose or a common design
and understanding, or a meeting of minds”."”” As can be seen, this
definition is very broad and it can be said that it could also cover tacit
collusion (OECD, 2017, p. 37). Posner argues that tacit collusion
is also punishable under Section 1 of the Sherman Act, since the
purpose of Section 1 is to prevent the extraction of monopoly profits,
and tacit collusion brings the same result (Posner, 2003, p. 79). In
practice, however, courts have required evidence that the collusion
is the result of communication between the parties and not only the
result of oligopolistic interdependence (Kovacic, 2003, p. 85; OECD,
2017, p. 2; Harrington, 2019, p. 346). This concept is commonly
referred as “plus factors,” which are factual indications that suggest the
presence of an agreement, such as an undertaking’s actions contrary to
its self-interest without reasonable justification, and that the observed
anti-competitive result in the market is not merely a consequence of
parallelism (Gal, 2018, p. 101-102).

Mehra argues that the new technology has created a disconnect
with competition law, which designed to account for human behavior
(Mehra, 2015, p. 1361). In order to prove illegal collusion, it is necessary
to demonstrate communication between humans and their intention
to reach an agreement (Assad et. al., 2021, p. 468). On the other

10 Consolidated Version of the Treaty on European Union [2008] OJ C115/13.
""" Bayer AG v Commission, ECR 11-3383 Case T-41/96, [2000], para 173.
12 The Sherman Antitrust Act of 1890 (26 Stat. 209, 15 U.S.C. §§ 1-7).

3 American Tobacco Co. v. United States, 328 U.S. 781 (1946), para. 810.
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hand, algorithms do not have an intent or a subjective mind, which
creates a challenge for the enforcement of competition law (Mehra,
2015, p. 1361). It is generally accepted that pure interdependent
behavior or collusion without communication is not punishable under
competition law (Colangelo, 2022, p. 3). Therefore, algorithmic tacit
collusion does not constitute a violation under the current concept of
agreement in competition law (Assad et. al., 2021, p. 468). The main
concern regarding self-learning algorithms is that they may extend the
oligopoly problem and broaden the area between explicit and tacit
collusion (Colangelo, 2022, p. 3).

However, proving algorithmic collusion may be less challenging than
proving traditional collusion. Proving human-created tacit collusion is
harder because authorities cannot read people’s minds, which is why
current evidential mechanisms rely on proving communication via
emails, texts, and similar means (Assad et. al., 2021, p. 468). But even
though it is not easy, it is technically possible to prove the strategies
and learning patterns of algorithms (Assad et. al., 2021, p. 468).

Despite all these challenges, the following statements indicate that
enforcement agencies are taking this issue very seriously and they
are looking for ways to address it. During the Amazon marketplace
investigation Assistant Attorney General of the Do]’s Antitrust Division

said (U.S. Do] Press Release, 2015):

We will not tolerate anti-competitive conduct, whether it occurs
in a smoke-filled room or over the Internet using complex pricing
algorithms. American consumers have the right to a free and fair
marketplace online, as well as in brick and mortar businesses. 14

Also, European Commissioner Vestager emphasized in a speech

(OECD, 2017, p. 39):

The challenges that automated systems create are very real. If they
help companies to fix prices, they really could make our economy
work less well for everyone else. (...) So as competition enforcers,
[ think we need to make it very clear that companies can’t escape
responsibility for collusion by hiding behind a computer program.

1 U.S. Department of Justice Press Release, Former E-Commerce Executive Charged with
Price Fixing in the Antitrust Division’s First Online Marketplace Prosecution (Apr. 6, 2015),

https://www.justice.gov/opa/pr/former-e-commerce-executive-charged-price-fixing-antitrust-

divisions-first-online-marketplace, last accessed 09.08.2024.
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Following these statements, questions arise regarding who should be
held responsible for the actions of algorithms, what measures should be
taken to eliminate the risk of collusion, and how this type of collusion
should be to investigated after it occurs. The following sections will try
to find answers to these questions.

2.2. The Liability Problem

In the EU Competition law, any undertaking or association of
undertakings that violates Article 101 or 102 of the TFEU, whether
intentionally or negligently, is held liable for such infringements.
However, in the case of collusion by self-learning algorithms who
should be held liable for the behavior of algorithms? As is known,
designing an algorithm requires advanced technical skills, which is
why most undertakings procure their software programs from third
parties. In such cases, those who design the program and those who
use it are different parties, raising the question of whether both should
be held liable for anti-competitive conduct. As algorithms are capable
of colluding with one another without being explicitly programmed to
do so, answering these questions is challenging.

Mehra posits that there are three options for holding self-
learning algorithms accountable: holding the software program itself
accountable, holding the people who create it accountable, or holding
no one accountable (Mehra, 2015, p. 1366). It can be said that the
third one is not a real option because it creates immunity for those
who use algorithms to create collusion (OECD, 2017, p. 39). If
algorithms are accepted as mere tools for human actions, then there is
no argument that results of algorithms’ actions can be attributed to the

human operators (Mehra, 2015, p. 1367).

However, as competition law typically requires “anti-competitive
intent” to decide whether or not there is a competition law violation,
in terms of anti-competitive agreements or concerted practices, the
intent of human operators must also be considered in algorithmic
collusion cases (Mehra, 2015, p. 1367). When determining liability,
courts will evaluate the intent of undertakings using the algorithm,
assessing whether they want an anti-competitive outcome or were
aware that such an outcome was possible.”” Gebicka and Heinemann

5 United States v. U.S. Gypsum Co., 438 U.S. 422 (1978), para. 444—446.
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(2016, p. 441) argue that if undertakings delegate price decisions to
algorithms with the aim or effect of fixing prices between competitors,
it can be accepted that communication takes place via algorithms
rather than traditional meetings. In such cases, undertakings are liable
for violating competition law. Therefore, if humans program the
algorithms to maximize their profits, knowing that this can lead to
collusion, undertakings can be held liable in the existence of evidence
on their anti-competitive intent (Ezrachi and Stucke, 2017a, p. 1798).
Conversely, undertakings using Al cannot be held liable if they are
unaware that Al may facilitate collusion (Harrington, 2019, p. 347).
Even if competitors are aware of one another’s use of Al for price setting,
there is no basis for mutual understanding to restrict competition
(Harrington, 2019, p. 347). This is because the companies in question
did not foresee the possibility of a collusive outcome (Harrington,
2019, p. 347). The definition of illegality for these cases is even more
difficult because it requires understanding the programming of the
algorithm and whether an anti-competitive outcome could have been
anticipated or was predetermined by that programming (Ezrachi and
Stucke, 2017a, p. 1801).

Regarding the liability of the programmer and the undertaking that
uses the algorithms, it is said that under European Union law, third
party programmers are generally not liable for breaches of competition
law because they work under the instructions of the undertaking that
uses the algorithm (Salaschek and Serafimova’s paper (2018) as cited in
Schwalbe, 2018, p. 22). Therefore, the undertaking using the algorithm
will be held responsible for the actions of the algorithm when acting on
behalf of the undertaking. (Salaschek and Serafimova’s paper (2018) as
cited in Schwalbe, 2018, p. 22).

Beneke and Mackendront suggest that a dual liability system,
similar to the liability of facilitators in horizontal agreements, as in
the AC Treuhand case'®, could be a solution to this problem (2021,
p. 167). As a result of this system, undertakings would be responsible
for auditing whether the algorithm is biased towards collusion, and
designers would be responsible for designing algorithms that avoid

16 AC-Treuband AG v. Commission, Case C-194/14 B, [2015]. AC Treuhand is a consultancy
firm that gathers and analyses market data. At the AC-Treuhand case European Court of Justice
confirmed that the company is liable for participating in a cartel that did not occur in the
same market in which it is active. This is because, as a facilitator, it actively contributed to the
establishment and continuation of the cartel.
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producing anti-competitive results (Beneke and Mackrendront, 2021,

p. 167).

As previously stated, if an algorithm is developed with the objective
of determining prices through the formation of collusive agreements,
it is indisputable that the undertaking using the algorithm is liable
for the anti-competitive consequence. Nevertheless, in the absence
of a direct design to create collusion, liability should be determined
based on the intention of the parties involved. It would be reasonable
to examine whether undertakings are aware that algorithms, which
determine prices may result in collusion. If evidence can be found that
the undertakings intended to use these algorithms to create collusion,
the companies may be held liable. However, we believe that, in the
majority of cases it would not be possible to find evidence of intent for
algorithmic tacit collusion. Therefore, some solutions and measures to
address this problem have been suggested, which will be discussed in
the following section.

3. ANEW TAXONOMY FOR ALGORITHMIC TACIT
COLLUSION

As mentioned above, the potential for algorithmic tacit collusion to
give rise to significant challenges for competition law enforcement is a
matter that is worthy of further investigation. It would be beneficial
to evaluate whether modifications in law or additional measures are
required to effectively address this issue.

Posner (1969, p. 79), argues that tacit collusion is punishable
under current Sherman Act. Kaplow (2011, p. 708) also posits that
the definition of an agreement is not clear in that it can cover both
explicit and tacit agreements. The former Chairwoman of the Federal
Trade Commission (FTC) also stated in one of her speeches that the
current law is sufficient to tackle algorithmic tacit collusion, and thus
no further measures are required (Ohlhausen, 2017).

However, most scholars agree that some precautions should be taken
to be prepared in the future to deal with algorithmic tacit collusion,
which would be a serious competition law issue.

Gal (2018, p. 117) highlights that the digitalisation of business

processes facilitates the formation of agreements and the overcoming of
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the limitations of human capacity. However, it also presents challenges
in the proof of infringements, as the current legal framework may not
fully capture the nuances of such agreements (Gal, 2018, p. 117).
Consequently, there is a need to revisit the current legal framework to
align it with the economic realities of the modern world (Gal, 2018,
p. 117).

One potential solution to this issue is the introduction of new
regulations that would penalise algorithmic tacit collusion or,
alternatively, prevent it from occurring. Other potential solutions
include the prevention of the possibility of algorithmic tacit collusion
before it occurs, for instance through the more effective utilization of
merger control mechanisms and even in some cases sector inquiries.
Alternatively, changing the concept of the agreement or using behavioral
remedies following the occurrence of algorithmic tacit collusion,
and sector inquiries following the observation of market failures are
also proposed. This section of the study will present an overview of
the aforementioned potential solutions that have been proposed
by academics and practitioners, followed by recommendations for
enforcement.

3.1. Ex Ante Solutions
3.1.1. The Introduction of New Legislative Measures

One possible solution to address the issue of algorithmic tacit collusion
is the introduction of new regulatory measures. However, it has
been argued that it remains uncertain whether any regulations can
effectively prevent autonomous collusion by algorithms. Furthermore,
the absence of an ongoing case concerning this scenario makes it
challenging to justify the creation of rules to prevent a behavior that
has not yet materialized (OECD, 2017, p. 49).

In light of the rapid advancements in technology, it would be
prudent to anticipate and prepare for potential worst-case scenarios.
The strictest potential solution is to prohibit the use of algorithms.
However, scholars argue that this is not an optimal approach, given the
significant efficiency gains that algorithms have brought about (Mehra,
2015, p. 1363; Klein, 2019, p. 30; Calvano et. al., 2019, p. 13). These

include reducing the marginal cost associated with gathering market
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information and making strategic decisions (Mehra, 2015, p. 1373).
Klein (2019, p. 30) proposes that instead of a complete prohibition
on algorithms, limiting their input could be a viable alternative. In
this context, two potential courses of action are being required to
make price updates at the same time or prohibiting consideration of
competitors’ prices (Klein, 2019, p. 30).

Another potential solution is to prohibit certain pricing algorithms
that result in supracompetitive prices (Harrington, 2017, p. 49).
This approach could also facilitate the proof of anti-competitive
conduct (Harrington, 2017, p. 50). However, a key challenge lies in
determining which algorithms should be included in the prohibited
category (Harrington, 2017, p. 50).

In consideration of the aforementioned potential solutions, it
is evident that the prohibition of using algorithms is an infeasible
option, particularly in light of the modern world’s necessities and the
undeniable efficiency gains associated with algorithms. Nevertheless,
the prohibition of specific algorithms is also a challenging issue. The
difficulty lies in determining which algorithms should be banned, as this
is a complex decision-making process. Also, the prohibition of certain
algorithms does not necessarily guarantee that competition concerns
will be completely eliminated. It is not always possible to understand
how the algorithms work, and thus it is likely that algorithms that are
not explicitly banned may also give rise to competition concerns.

A fturther potential regulatory measure could be the requirement
to report the use of specific types of algorithms in particular market
conditions (Ezrachi and Stucke, 2017a, p. 1806). Nevertheless, this
would constitute an additional burden for the authorities and for the
undertakings alike (Ezrachi and Stucke, 2017a, p. 1806). Moreover,
it is challenging to implement, as it would require the authorities
to understand the algorithms’ design and assess whether they are
intended to maximize profit without infringing competition law
(Ezrachi and Stucke, 2017a, p. 1806). Likewise, the obligation to
report the use of specific algorithms necessitates first the determination
of which algorithms are to be disclosed. As previously stated, this is a
challenging process. On the other hand, if the system is operational,
the relevant authorities would be in position of gathering information,
enabling them to identify which undertakings are capable of creating
an algorithmic collusion and under what circumstances this would
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occur. It is possible that this system could be used as a surveillance
system; however, it should be noted that the creation of such a system
would be a significant burden for the authorities.

OECD identifies three potential regulatory scenarios to tackle the
algorithmic collusion: price regulation, measures to destabilize tacit
collusion and rules on algorithms’ designs (OECD, 2017, p. 49). For
price regulation, the introduction of maximum price regulations is an
option, but as is well known, this type of price regulation reduces the
incentive to innovate. There is also the risk that all market prices may
converge to the maximum level that would be set (OECD, 2017, p.
50).

To destabilize the potential of algorithmic tacit collusion, changes
could be made to the market characteristics in order to thwart parallel
behavior (Ezrachi and Stucke, 2017b, p. 28). The rapid and frequent
alteration of prices by algorithms may facilitate collusion, and thus
reducing this element for adjusting prices could have the effect of
destabilizing market conditions (Ezrachi and Stucke, 2017b, p. 28).
Furthermore, allowing undertakings to implement price reductions
without delay, while imposing a delay for price increases, could be
another means of destabilizing the collusion (Ezrachi and Stucke,
2017b, p. 29). An additional method for changing market structure,
when possible, is to facilitate the entry of maverick undertakings by
reducing the regulatory barriers to entry (Ezrachi and Stucke, 2017b,
p. 31). Furthermore, additional measures may be implemented to
decrease transparency in the market, such as concealing discounts
(OECD, 2017, p. 50). However, it is important to consider that
the changing of market characteristics through regulatory measures
can also have a negative impact on competition due to the resulting
lack of transparency, which as a consequence, may negatively affects
consumers (OECD, 2017, p. 50).

The design of algorithms could be changed to prevent collusion
by regulating the way they are designed (OECD, 2017, p. 50). For
example, developing algorithms that do not use commercially sensitive
information as input, even though it is publicly accessible (Ezrachi and
Stucke, 2017a, p. 1800). Nevertheless, determining what constitutes
commercially sensitive information is a challenging task (Ezrachi and
Stucke, 2017a, p. 1800). Furthermore, such arrangements may also
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reduce efficiency gains by algorithmic decision (Ezrachi and Stucke,
2017a, p. 1800).

An alternative approach could be to enhance the transparency of
algorithms by issuing guidelines (Beneke and Mackrendront, 2021, p.
170). It should be noted, however, that this does not imply the public
release of open-source algorithms (Beneke and Mackrendront, 2021,
p. 170). This precaution is intended to ensure that relevant authorities
are able to ascertain whether the algorithms in question comply with
the established best practice standards (Beneke and Mackrendront,
2021, p. 170).

Caforio argues that the introduction of specific rules is necessary
to mandate certain standards for algorithmic design (2023, p. 26).
These standards should ensure that algorithms are designed in a way
that avoids collusive behavior when this strategy is possible and that
diversity of the algorithms in the market is increased (Caforio, 2023,
p. 26). This can be achieved by requiring the purchase of software
from different suppliers or by encouraging undertakings to create their
own algorithms in-house (Caforio, 2023, p. 26). However this type
of regulation creates an additional burden for agencies to monitor
whether companies are following these rules (OECD, 2017, p. 50).

Furthermore, even undertakings comply with such regulations,
the possibility of collusion within the market can never be entirely
eliminated. In such a situation, it is unclear whether the absence of a
violation should be accepted on the grounds that the undertakings have
followed the rules in designing their algorithms, or whether there is still
a possibility of punishment. In order to address this argument, Caforio
suggests to adopt an outcome visibility approach (2023, p. 27). The
concept of outcome visibility suggests that even though undertakings
may not fully understand the precise functioning of algorithms, they
are able to observe the resulting outcomes in the market (Deng, 2018,
p. 10-11). This approach asserts that, in the case of an undertaking
becoming aware of the collusive result of algorithms, they would be
obliged to restore the price in accordance with this method, thereby
avoiding any responsibility for the violation (Caforio, 2023, p. 28).
Nevertheless, in the event that the undertaking in question fails
to restore the prices, it will still be subject to a fine, even if it had
initially adhered to the algorithmic design rules (Caforio, 2023, p. 28).
Conversely, an increase in the fine will be applied to those undertakings
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that did not comply with the design rules initially and did not also
restore their prices (Caforio, 2023, p. 28).

Also, it has been proposed that the creation of a rebuttable
presumption may be an effective solution (Beneke and Mackenrody,
2021, p. 171). In this system, once an investigation concerning
collusion has begun, the undertaking would be responsible for
proving that the algorithm does not contribute to the emergence of a
collusive outcome (Beneke and Mackenrodt, 2021, p. 171). In order
to determine whether an algorithm is being used in a collusive manner,
experts from both parties could be tasked with auditing it (Beneke and
Mackenrondt, 2021, p. 171).

It is further proposed that fees be determined in accordance with
technical and economic criteria, applicable to all undertakings utilizing
algorithms in a non-oligopolistic market (Zhengand Wu, 2019, p. 156).
In such cases, where supra-competitive prices have been observed over
an extended period, the existence of an agreement cannot be proven;
therefore, this fee can be used to overcome negative externalities caused
by tacit collusion market (Zheng and Wu, 2019, p. 157). Furthermore,
this approach suggests the use of collected fees as subsidies to support
potential competitors who may seek to enter the market (Zheng and
Wu, 2019, p. 157). It can be argued that although the collection of fees
may assist in the undermining of the negative externalities that arise
from algorithmic collusion, this would not prevent the occurrence of
competition violations within the market.

In regard to the introduction of new regulations concerning digital
sectors, it can be stated that a number of improvements have been
made, including the enactment of the Digital Markets Act (DMA)",
the Digital Services Act (DSA)' and the Artificial Intelligence Act

(Al Act).” However, none of this legislation addresses the issue of

17 Regulation (EU) 2022/1925 of 14 September 2022 on contestable and fair markets in
the digital sector and amending Directives (EU) 2019/1937 and (EU) 2020/1828 (Digital
Markets Act), O] L 265/1 [2022].

18 Regulation (EU) 2022/2065 of 19 October 2022 on a Single Market For Digital Services
and amending Directive 2000/31/EC (Digital Services Act), O] L 277/1, [2022].

19 Regulation (EU) 2024/1689 of 13 June 2024 Laying Down Harmonised Rules On Artificial
Intelligence and Amending Regulations (EC) No 300/2008, (EU) No 167/2013, (EU) No
168/2013, (EU) 2018/858, (EU) 2018/1139 And (EU) 2019/2144 and Directives 2014/90/
EU, (EU) 2016/797 and (EU) 2020/1828 (Artificial Intelligence Act), OJ L 2024/1689
[2024].
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algorithmic collusion in particular. The DMA oversees the conduct of
major online platforms in digital markets, ensuring fair competition.
The DSA governs digital services, aiming to establish a secure online
environment. The Al Act regulates the development, deployment, and
utilization of Al, guaranteeing the safety, transparency, and respect for
fundamental rights by Al systems, while also stimulating innovation.

Additionally, the European Commission has recently published
a policy brief concerning the competition in generative AL
Furthermore, the European Commission, the Competition &
Market Authority (CMA), the Do], and the FTC have issued a joint
statement regarding the competition in generative Al foundation
models and Al products.?! However, both of the documents addressed
the development and provision of Al and the competitive landscape
within this sector. As seen, regulatory developments concerning
technological advancements, particularly those pertaining to Al, have
been the subject of considerable regulatory scrutiny recently. It should
be noted, though, that these regulations have not yet addressed the
issue of algorithmic collusion in any substantial way.

3.1.2. Merger Control

The implementation of merger control regulations may be regarded
as an additional instrument for preventing the issue of algorithmic
collusion. The potential risk of algorithmic coordination necessitates a
more thorough examination, which may even result in the prohibition
of the merger (Gal, 2023, p. 37).** Such a merger could accelerate the
process of reaching a coordination (Gal, 2023, p. 37). Additionally,
market dynamics may undergo a transformation due to the acquisition

of an undertaking’s algorithmic dataset (Gal, 2023, p. 37). It is also

0 European Commission, Competition in Generative AI and Virtual Words, Competition Policy
Brief, (September 2024), available at https://competition-policy.ec.europa.eu/document/
download/c86d461f-062e-4dde-a662-15228d6ca385_en, last accessed 21.09.2024.

! European Commission, Competition & Markets Authortiy, Department of Justice, Federal
Trade Commission, Join Statement on Competition in generatve A1 Foundation Models and Al
Products,availableathttps://competition-policy.ec.europa.ecu/document/download/79948846-
4605-4c3a-94a6-044e344acc33_en?filename=20240723_competition_in_generative_Al_
joint_statement_ COMP-CMA-DQ]J-FTC.pdf, last accessed 21.09.2024.

22 As known European Commission can forbid a merger if it would likely to impede

effective competition. Please see. Council Regulation (EC) No 139/2004 of 20 January
2004 on the control of concentrations between undertakings, Art 2(3), OJ L 24/1 [2004].
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possible that an undertaking could be acquired solely for its algorithm
(Gal, 2023, p. 37).

Furthermore, since pricing algorithms can create the risk for prices
to increase above competitive levels. Specific pricing algorithms could
be identified as a factor influencing market competition during the
evaluation of a merger (Beneke and Mackenrodt, 2021, p. 172).
Such a merger could accelerate the process of reaching a coordination
(Gal, 2023, p. 37). Consequently, blocking a merger or clearing it
conditionally, may serve to mitigate the risk of algorithmic collusion,
prior to its occurrence (Beneke and Mackenrodt, 2021, p. 172). In
order to prevent the occurrence of algorithmic tacit collusion following
a merger in the market, it is essential to prioritize the assessment of the
effects of the merger on the market, including factors such as risk of
increasing transparency (OECD, 2017, p. 41).

This approach may necessitate a more rigorous evaluation of
cases by the relevant authorities, which could result in a reduction
in the number of market participants from four to three or even
fewer, rather than solely a three-to-two merger (OECD, 2017, p.
41). Furthermore, it would be beneficial for authorities to approach
conglomerate mergers with caution given that algorithms can identify
and respond to penalties in a variety of product markets too, therefore
tacit collusion can be facilitated by multimarket contacts (Ezrachi
and Stucke, 2020, p. 258). These approaches enable the authorities
to assess the potential for coordination in markets that extend beyond
the conventional duopolies, as well as in less concentrated markets
where algorithms may facilitate collusion (OECD, 2017, p. 41).
Consequently, when assessing mergers involving undertakings that use
algorithmic pricing systems, it is essential to consider the potential risk
of coordinated outcomes being facilitated by these technologies. Such
mergers require closer examination than traditional mergers because
the use of algorithms can increase the likelihood of collusion or reduce
competitive uncertainty in ways that are not captured by conventional
analysis.
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3.2. Ex Post Solutions

3.2.1. Amending the Definition of Art. 101 Illegal Agreement

As previously stated, the question of the scope of the concept of
agreement has been a topic of debate for some time. While some
scholars argue that the definition of agreement can be interpreted
to include tacit collusion, the majority of scholars and courts do not
accept this approach. In the absence of communication between
competitors, parallel behavior, such as simultaneous increase in prices,
may not in itself be considered anti-competitive conduct (OECD,
2017, p. 36). This is because such behavior may be the result of rational
and independent decisions on the part of the competitors in question

(OECD, 2017, p. 36).

On the other hand, it is also difficult to argue that the decisions of
self-learning algorithms can be considered as a traditional “meeting of
the minds” (OECD, 2017, p. 39). Nevertheless, in instances where
algorithms interact with one another, and where algorithms set prices
based on the actions of competitors in the past, this pricing strategy
may be perceived by rival algorithms as an invitation to form a collusive
agreement (Caforio, 2023, foot note 78). In such circumstances,
the interactions between algorithms can be regarded as a form of
communication (Caforio, 2023, p. 24). Consequently, an agreement
may be interpreted in a broad sense to encompass as a “meeting of
algorithms” (Caforio, 2023, p. 24). Although this methodology
also could be an acceptable approach for implementing Article 101
in the context of algorithmic collusion, a more precise definition of
an agreement could help to reduce the uncertainty surrounding the
use of such algorithms (OECD, 2017, p. 39). For this reason, some
scholars have suggested that the definition of agreement needs to be
reconsidered.

Kaplow offers a critique of the communication-based approach to
collusion in EU and US practice (Kaplow, 2013, p. 445). He argues
that the focus should be on the consequence of the infringement, rather
than the form it takes (Kaplow, 2013, p. 452). In this context, the
occurrence of supracompetitive prices in the market is an illustrative
example (Kaplow, 2013, p. 452). However, this kind of understanding
can result in the complete prohibition of oligopolistic interdependence
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(Caforio, 2023, p. 24). In addition, such an approach could be seen as a
price regulation rather than a competition law measure (Caforio, 2023,
p. 24). Furthermore, it could have the unintended consequence of
undermining the efliciency gains associated with the use of algorithms,
in particular those related to innovation (Caforio, 2023, p. 25).

In comparison US law with the EU law, there is an argument that
the FTC Act might be used to address algorithmic collusion. FTC
Act Section 5 prohibits unfair methods of competition that affects
commerce if it harms consumers and cannot outweigh by benefits to
consumer or competition.” Harrington suggests that although Section
5 is typically used for unsolicited invitations to collude, and FTC
employ it to prosecute collusion arising from algorithms (Harrington,

2019, p. 358).

However, the US courts have established a more strict standard
for the application of this provision. In the case of Ethly** the court
established a standard for determining whether a particular behavior
may be considered unfair in an oligopolistic market. This standard
requires that, at a minimum, evidence of anti-competitive intent or
purpose, or a lack of independent logical reason for the behavior,
must be presented.” In applying the legal standard set by the Ethly
case to algorithmic collusion, it is necessary to demonstrate that the
parties involved had the intention, or at the very least were aware of the
potential for anti-competitive results, when developing the algorithms
in question (Ezrachi and Stucke, 2017b, p. 21). Consequently, Section
5 of the FTC Act could not apply in the case of algorithmic tacit
collusion, if the question of intent is not considered (Ezrachi and

Stucke, 2017a, p. 1795).

As seen the question of whether the traditional concept of agreement
can be applied to algorithmic tacit collusion, or whether it should
be modified, remains a topic of ongoing debate. In their analysis
of this issue Ezrachi & Stucke (2017a, p. 1809) argue that, rather
than changing definition of agreement or intent, it would be more
» Federal Trade Commission Act of 1914, (38 Stat. 717, 15 U.S.C. §§ 41-58), § 5; FTC
Statement of Enforcement Principles Regarding “Unfair Methods of Competition” Under
Section 5 of the FTC Act (13.08.2015), awvailable ar https:/[www.ftc.gov/system/files/

documents/public_statements/735201/150813section5enforcement.pdf, last  accessed
26.08.2024.

2 E. I du Pont de Nemours & Co. v. ET.C., 729 E2d 128 (2d Cir. 1984).
3 E. I du Pont de Nemours & Co. v. ET.C., 729 E2d 128 (2d Cir. 1984).
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effective for policymakers to acknowledge the increasing irrelevance
of traditional notions in the context of technological advancement
and should regulate the checks and balances to reduce the risk of
algorithmic collusion.

In light of the aforementioned explanations, it can be concluded
that the conventional notion of agreement is not completely a suitable
framework for assessing algorithmic tacit collusion. On the other
hand, amending the definition of agreement or intent is a long and
challenging process that may also give rise to unforeseen issues. It is
therefore recommended that, rather than implementing significant
amendments to the legislation, alternative solutions should be explored.

3.2.2. Sector Inquires

One of the proposed methods for addressing algorithmic tacit
collusion is the more effective use of sector inquiries (Klein, 2019,
p- 29). In instances where a market failure is identified, yet there is
a lack of evidence to suggest the existence of a coordination between
market participants, sector inquiries may be employed as a means
of investigating the underlying causes of the observed inefliciencies
(OECD, 2017, p. 40). In such cases, the relevant authorities may
initiate a market inquiry with the objective of determining the reasons
behind the observed dysfunctionality in the market (OECD, 2017,
p. 40). Most of the competition authorities already have the power to
initiate a market investigation. During the inquiry they have powers
such as gathering data and evidence related to the sector, however most
of the authorities do not have the power to apply remedies directly
after the sector inquiry (OECD, 2017, p. 40). On the contrary, the
UK’s CMA is empowered to impose structural and behavioral remedies
when it is deemed necessary to do so following the conclusion of its
market investigation (CMA, Guidelines for Market Investigations).*
The advantage of this investigative approach lies in its flexibility,
which allows for the restoration of competitive dynamics that is not
achievable through other available tools (OECD, 2017, p. 41). Beneke
and Mackenrodt (2021, p.174) argue that, in the case of oligopolistic
markets, it is challenging to ascribe responsibility for market failure

%6 CMA, Guidelines for Market Investigations: Their Role, Procedures, Assessment
And Remedies, (April 2013).
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to a single market player. In such instances, the implementation of
general remedies may be beneficial (Beneke and Mackenrodt, 2021,
p. 174).

In the context of investigating algorithmic collusion, sector inquiries
can facilitate an examination of the market, thereby enabling the relevant
authorities to gain insight into the nature of the algorithms in question
(Ezrachi and Stucke, 2017a, p. 1800). This is particularly the case if the
algorithms in question result in greater transparency or interdependence
(Ezrachi and Stucke, 2017a, p. 1806). The data collected can be used
to develop a theory of harm for the purpose of individual enforcement
action, and can also assist in the creation of recommendations for the
design of algorithms (Beneke and Macrenrodnt, 2021, p. 174). It
could be argued that this ex post approach would not have a negative
impact on the incentive for undertakings to innovate and invest, since
it would be implemented only after any potential tacit collusion in the
market had been identified (Ezrachi and Stucke, 2017a, p. 1800).

Furthermore, sector inquiries could assist undertakings in terms of
self-regulation through the implementation of codes of conduct and
other measures that align with competition rules regarding the use of

algorithms (OECD, 2017, p. 41).

3.2.3. Behavioral Remedies

Another proposed solution is the implementation of behavioral
remedies with the objective of preventing further algorithmic collusion.
Enforcers could make it more challenging for market participants to
maintain tacit collusion by prohibiting the use of mechanisms that
impede competition and facilitate collusion (OECD, 2017, p. 42).

One of the proposed solutions is the implementation of compliance
and monitoring programs” (OECD, 2017, p. 42). Furthermore, the
possibility of implementing a “notice and take-down” approach should
be given due consideration (OECD, 2017, p. 42). This requires the
undertaking in question to post a notice and remove the content
in question if ordered to do so by the court (OECD, 2017, p. 42).
Such an approach allows for a quick response in the detection of anti-

7 'These are programs that internal rules and tools that undertakings develop and implement
to ensure that they conduct their business activities in line with competition rules.
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competitive behavior in algorithms (OECD, 2017, p. 42).

Another proposed solution is the introduction of auditing
mechanisms for the algorithms, which would serve to guarantee
that algorithms designed to avoid collusion (OECD, 2017, p. 42).
Nevertheless, this proposal has been the subject of criticism on the
grounds that algorithms may lack instructions to engage in collusion,
that auditing is unable to keep pace with developments in the industry,
and that it is challenging to prevent algorithms from disregarding
public information (Ezrachi and Stucke, 2016, p. 230-231).

An alternative behavioral remedy that has been proposed is the
imposition of obligations on undertakings to modify their algorithms
following the identification of anti-competitive outcomes (Picht and
Freund, 2018, p. 14). In this case, authorities may impose requirements
for undertakings to modify their algorithms, thereby preventing
collusion and fostering competition between parties (Beneke and
Mackenrodt, 2021, p. 170). Algorithms can be designed to avoid
matching price hikes with competitors or raising prices in anticipation
of competitors doing so (Beneke and Mackenrodt, 2021, p. 170).
Nevertheless, this solution may prove burdensome for undertakings,
as it could lead to increased costs and efforts (Beneke and Mackenrodt,
2021, p. 170).

Nevertheless, it seems plausible that algorithms designed to comply
with competition law may, on occasion, engage in behavior that
facilitates tacit collusion (Ezrachi and Stucke, 2017a, p. 1804). The
instruction to algorithms not to fix prices may appear straightforward;
however, given that algorithms learn autonomously, they could
potentially identify solutions, including coordinated interactions
(Ezrachi and Stucke, 2017a, p. 1804).

The CMA (2021, p. 48) has indicated that, while the appropriate
remedies in any given case will depend on its specific circumstances,
the following examples may be illustrative: requiring the disclosure
of information about their algorithmic systems to consumers by the
relevant undertakings; requiring the submission of more detailed
information to approved auditors and cooperation with testing by
the same parties; imposing monitoring requirements by submitting
compliance reports; requiring the publication of an algorithmic risk
assessment of their system by the relevant undertakings; and requiring
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the implementation of certain changes to their algorithmic system and
the appointment of a trustee to foresee the changes by the same parties.

Considering all these solutions, the imposition of behavioral
remedies requiring undertakings to modify their algorithms after anti-
competitive outcomes have been identified appears to be the most
reasonable approach. While instructing algorithms in advance not to
engage in practices such as price-fixing may seem like a straightforward
solution, it is important to recognize that not every instance of price
alignment constitutes a violation of competition law. Therefore, rather
than imposing broad restrictions preemptively, it is more appropriate
to intervene only after a specific algorithmic conduct has been assessed
and determined to be anti-competitive. This targeted approach allows
for more proportionate and effective enforcement.

3.3. Recommendations for the Enforcement Authorities

In light of the potential challenges that may emerge from algorithmic
collusion and the difficulties associated with addressing it, it is crucial
for enforcement authorities to adopt a more proactive approach to
prepare for and confront these issues effectively.

In order to address the issue of algorithmic tacit collusion, it is
first necessary to gain a deeper understanding of the functioning of
algorithms and the potential risks associated with it (Ezrachi and
Stucke, 2020, p. 256). Sector inquiries could be one of the methods
employed to achieve this objective, as previously discussed. In recent
years, numerous regulatory authorities, including the EU Commission,
the CMA, and the French and German Competition Authorities, have
conducted such inquiries with the aim of enhancing their insights into
the digital sector.® Moreover, the Commission recommended that
markets operating under algorithmic pricing mechanisms should be
subjected to systematic investigations to evaluate the impact of such
algorithms on competitive dynamics (Ezrachi and Stucke, 2020, p.

257).

% European Commission, Final Report on the E-commerce Sector Inquiry, Commission Staff
Working Document (May 2017), available ar https://eur-lex.europa.eu/legal-content/EN/
TXT/?uri=CELEX%3A52017SC0154, CMA Report, supra note 208, French and German
Competition Authorities, Algortibms and Competition (November 2019), available at ,
hetps://www.bundeskartellamt.de/SharedDocs/Publikation/EN/Berichte/Algorithms_and_
Competition_Working-Paper.pdf2__blob=publicationFile&v=3, last accessed 17.09.2024.
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Furthermore, the authorities may also enhance their understanding
of the algorithms by making use of the expertise of other authorities on
the subject matter (OECD, 2023, p. 33). It is of the utmost importance
to engage in collaborative efforts and information sharing with other
authorities in order to achieve this objective (OECD, 2023, p. 33).

Once the potential risks associated with algorithms have been
more fully understood, the subsequent step could be to enhance the
tools available for the detection of collusion (Ezrachi and Stucke,
2020, p. 256). In order to achieve this, Ezrachi & Stucke proposes
the development of an algorithmic collusion incubator (2020, p.
256). These algorithms can be used to monitor the behavior of
existing industry algorithms until they exhibit a response similar to
that of the monitoring algorithms (Ezrachi and Stucke, 2017b, p. 28).
Subsequently, the authority can evaluate the conditions that contribute
to the likelihood of tacit collusion or the destabilization of collusion
(Ezrachi and Stucke, 2017b, p. 28). It is acknowledged that this
incubator cannot be an exact replica of that used in the industry (Ezrachi
and Stucke, 2017b, p. 28). However, it can assist the authorities in
gaining a deeper insight into market dynamics and identifying the key
factors that could potentially lead to the destabilization of collusion
(Ezrachi and Stucke, 2017b, p. 28).

Moreover, it would be beneficial for competition authorities to
consider forming a dedicated team to address the competition issues
that have emerged as a result of digitalization, particularly those related
to artificial intelligence and big data (Ezrachi and Stucke, 2020, p.
256). To illustrate, the Australian Competition and Consumer
Commission has a data analytics unit whose function is to analyze
pricing algorithms and support the investigation team (OECD, 2023,
p- 33). Additionally, the CMA also established a dedicated data unit
(OECD, 2023, p. 33). Notably, several authorities, such as Austria,
Chile, EU, France, and others, employ specialists in this field to work
within the authority, despite not creating a dedicated unit (OECD,
2023, p. 33).
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CONCLUSION

It has been established that the increased utilization of artificial
intelligence may potentially give rise to significant competitive concerns
in the near future, despite the absence of any active cases at present.
In particular, self-learning algorithms, which are capable of forming a
collusion without any human involvement, could give rise to significant
competitive concerns. This stems from the difficulty detecting such
collusive behavior. Moreover, even if such anti-competitive outcomes
were identified; it must also be demonstrated that such conduct is
subject to penalties under existing competition law and that liability
can be attributed to the undertakings employing the algorithms.

We argue that, if undertakings using artificial intelligence are aware
of its potential to result in a collusive outcome, despite the absence of
a conventional “meeting of minds,” a collusive act may be established
under the framework of competition law, and the entities employing

the Al could be held liable.

Considering prospective solutions to the problem, introducing
new regulations to address the issue of algorithmic tacit collusion does
not appear to be a proportionate course of action for the time being,.
In the absence of a current case study, it is challenging to assess the
impact of utilizing self-learning algorithms in the market. Moreover,
formulating a regulatory framework without first evaluating the impact
of algorithmic collusion on the market may result in an ineffective
and potentially counterproductive regulatory approach. It would be
more appropriate to draft a regulation after observing the effects of
algorithmic collusion in the market. Nevertheless, it is necessary to
consider the possibility that a delay in anticipated market effects might
have irreversible consequences for the market as a whole.

Furthermore, it could be argued that amending the definition
of an agreement would constitute an excessively interventionist
measure. The process is lengthy and complex, with the potential for
unanticipated challenges to emerge. Therefore, as previously stated,
utilizing merger control regime in a more effective manner towards
the mergers that relate to algorithms may be a potential strategy for
preventing algorithmic collusion in the market. As proposed by the
EU Commission, proactively conducting comprehensive market
assessments in sectors utilizing algorithmic pricing structures to
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evaluate the influence of such algorithms on competitive dynamics,
rather than reactively, could be an additional preliminary measure.

An additional potential solution could be the more effective
implementation of behavioral remedies in cases related to algorithmic
collusion. Such measures would allow competition authorities to
evaluate the practical impact of behavioral interventions and identify
the most effective approaches. Among the available options, requiring
undertakings to modify their algorithms after anti-competitive
outcomes have been clearly identified emerges as the most balanced
and reasonable strategy. This approach avoids premature interference
while ensuring that remedial action is taken in response to proven
harms, thereby aligning enforcement efforts with established principles
of proportionality and legal certainty.

In the event that these measures prove ineffective in addressing
the underlying issues, the potential anti-competitive effects of pricing
algorithms may become a more significant concern within markets.
However, the knowledge and experience gained from these measures
can assist authorities in formulating a regulatory framework that
is tailored to address the specific challenges in a proportionate and
effective manner.

In order to be able to implement all of the aforementioned measures,
itis imperative that the relevant authorities remain fully informed of the
latest developments in this field. They must also possess the necessary
knowledge and expertise to implement these measures effectively to
anticipate the potential consequences of algorithmic collusion and the
impact of enforcement actions. Consequently, it is crucial to establish
a dedicated unit or, at the very least, to employ individuals with the
requisite expertise in algorithmic matters.
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Oz

Herkes igin etkin bir rekabet ortaminin saglanmasi Anayasa ile giivence
altina alinmis ve bunu saglamak da devletin gorev ve yetkilerinden biri
olarak gorillmiistiir. Dolayisi ile kartellerin tespiti/coziilmesi ve herkes
igin istenilen etkin rekabetin saglanmasi igin cesitli mekanizmalar
gelistirilmistir. Rekabet hukukunda kartellerle miicadele kapsaminda
getirilen bahse konu mekanizmalardan biri de pismanlik programlaridr.
2023 yilinda Kartellerin Ortaya Cikarilmasi Amactyla Aktif Isbirligi
Yapilmasina  Dair  Yonetmelikte bazi degisikler  yapilmstir.  Bu
degisikliklerden birisi de Yonetmelikte “katma deger yaratan belge”
kavraminin girmesidir. Bu kavram, pismanlik programina basyuranlar
igin yeni ve izaha mubtag bir kavramdir. Mevzuatta yahut ictihatta soz
konusu kavrama iliskin ayrintily bir tanim yapilmamaktadsr. Bu noktada
ilgili kavramin yorumlanmas: ihtiyact dogmaktadrr. Calismada Tiirk
rekabet hukuku cercevesinde pismanlik programi ve katma deger yaratan

belge kavramz degerlendirilmistir.
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Abstract

The provision of an effective competitive environment for all is guaranteed
by the Constitution and ensuring this is seen as one of the duties and powers
of the state. Therefore various mechanisms have been developed to detect
and dissolve cartels and to ensure effective competition for all. One of the
mechanisms introduced in competition law to combat cartels is leniency
programs. In 2023, some changes were made to leniency programs in the
Regulation on Active Cooperation for the Purpose of Uncovering Cartels.

One of these amendments is the introduction of the concept of “value-added
document” in the Regulation. Although this concept has been added to

the legislation, it is a new and unexplained concept for the applicants to
the remorse program. There is no detailed definition of the concept in the
legislation or case law. At this point, the need to interpret the relevant
concept arises. This study evaluates the leniency program and the concept of

value-added document within the framework of Turkish competition law.

Keywords: Competition Law, Cartel, Cooperation, Leniency Program,
Significant Added Value, Immunity.
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Piyasada yer alan her oyuncu igin etkin bir rekabet ortaminin bulunmasi
olduk¢a liizumludur. Nitekim Tirkiye Cumhuriyeti Anayasasi'nin
167. maddesinde bu husus “Devlet, para, kredi, sermaye, mal ve hizmet
piyasalarinin saglikli ve dizenli islemelerini saglayict ve gelistirici
tedbirleri alir; piyasalarda fiili veya anlagma sonucu dogacak tekellesme
ve kartellesmeyi onler.” seklinde diizenlenmistir. Dolayisi ile mal,
hizmet ve sermaye piyasalarinin etkin bir sekilde islemesinin 6niindeki
engelleri kaldirma, bu piyasalarin saglikli ve diizenli islemelerini
saglama gorevi devlete yliklenmistir.

Karteller, igerisinde yer aldiklari piyasalarin dengelerini bozmaktadir.
Bunun sonucu olarak bir refah kayb: yasanmaktadir (Yilmaz 2009, s.
141). Bu agidan devletlerin kartellesmeyi istememeleri dogaldir. Bu
ama¢ kapsaminda, kartellesmeye karst savusturucu mekanizmalar
gelistirilmesi ve etkin rekabet ortaminin saglanmasina iligkin gérev ve
yetkiler tilkemizde 4054 sayili Rekabetin Korunmast Hakkinda Kanun
(4054 sayili Kanun) cercevesinde Rekabet Kurumu (Kurum) aracilig
ile ytrtitiilmektedir.

Karteller dogasi geregi gizli yapilardir. Ayni zamanda karteller
cogu durumda komplike bir goriiniime sahiptir ve uzunca bir siire
bu yapisint devam ettirmektedir (Kekevi 2008, s. 12; Giirler 2024,
s. 190). Soz konusu yapinin tespiti giigtir (Yilmaz 2009, s. 145;
Coskun 2014, s. 79). Ayn1 zamanda kartellerin tespit edilmesine kadar
gecen siire zarfinda piyasada pek ok aksaklik meydana gelmektedir.
Zira delillerin yetersiz olmasi durumunda, s6z konusu kartelin ortaya
¢tkarilmasi miimkiin olmayacakur.

Rekabet otoriteleri kartel yapilarinin daha hizli sekilde tespitini ve
bir an 6nce sonlandirilmasini amaglar (Cortis 2012, s. 1; Sahin 2018,
s. 843). Pigsmanlik programlari, kartellerle miicadele kapsaminda
uygulanan en etkin araglardan biridir (Kekevi 2008, s. 5; Yilmaz
2009, s. 142; ICF 2020, s. 129; Toprak 2020, s. 14; Sufrin, Dunne &
Jones, 2023, s. 982). Bu aragla, hem kartellerin tespiti kolaylasmakta
hem de kamusal a¢idan daha az kaynakla istenilen sonuca daha hizli
ulasilmaktadir.

Kartellerle miicadelede pismanlik programlari, pek ¢ok iilkede
oldugu gibi tilkemizde de kullanilan etkin ve 6nemli bir mekanizmadir.
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Bu programlar, otorite ile programa bagvuran kisinin isbirligi yapmasini
ve kartelin ortaya ¢ikarilmasint saglar. Bu isbirliginin kargiliginda ise
bagvuranlar, cezadan bagisik tutulma hakk: kazanir (Kocaer 2005;
Yilmaz 2009, s. 144; Sara¢ 2013, s. 67; Wils 2016, s. 3). Etik acidan®
tartismali olmakla birlikte pismanlik programlari, ihlalin varliginin
tespit edilmesi ve ihlale son verilmesi ve bunun i¢in harcanan siirenin
kisaltlmasi agisindan usuli bir fayda tagir. Ek olarak isbirligi, ispat
giicti yliksek delillere erisimi kolaylastirmaktadir (Kocaer 2005;
Kekevi 2008, s. 14; Coskun 2014, s. 84). Ayni zamanda pismanlik
kapsaminda sunulan belgeler, otoriteye, ihlalin oldugu pazarin
yapisinin anlagilmasinda da katk: saglamaktadir.

Ayrica her an bir kartel iyesinin kartel yapisindan ayrilabilme
ve bu programa bagvurabilme ihtimalinin olmasi, kartelin ortaya
ctkugr pazarda bir daha kartel kurulmasini giiglestirmektedir. Kamu
kaynaklarinin dogru kullanilmasi acisindan da pismanlik programi
kamu idareleri tarafindan tercih edilen bir aractir (Kocaer 2005; Kekevi
2008, s. 13).

Ulkemizde pismanlik programina iliskin hususlar, Kartellerin
Ortaya Cikarilmast Amaciyla Akdif Isbirligi  Yapilmasina Dair
Yonetmelik  (Pismanlik  Yonetmeligi/Yonetmelik) — kapsaminda
diizenlenmektedir. Pigmanlik Yonetmeligi yakin tarihte revizyona
ugramis; yeni Yonetmelik Aralik 2023 tarihli ve 32401 sayili Resmi
Gazetede yayimlanarak eski Yonetmelik'i yiirtirlitkten kaldirmistir.
Yeni Pismanlik Yonetmeligi'nde, 2009 tarihli eski Yonetmelik'te yer
almayan kartel kolaylastiricisi, katma deger yaratan belge gibi yeni
tanimalara yer verilmis, eski Yonetmelik'ten farkli olarak bagvuru icin
bir siire sinir1 getirilmis ve idari para cezalarinda yeni indirim oranlari
belirlenmistir.

Pismanlik Yonetmeligi'nin yani sira, pismanlik programindan
daha etkili bir sekilde yararlanmay1 saglamak amaciyla 2013 yilinda
Kartellerin Ortaya Cikarilmast Amactyla Aktif Isbirligi Yapilmasina
Dair Yonetmeligin  Agiklanmasina  Iliskin  Pismanlk Kilavuzu
(Pismanlik Kilavuzu) yayimlanmistir. Ancak Yonetmelikte yapilan
degisikliklere ragmen bu kilavuz giincellenmemis ve mevcut haliyle
yurirlitkte kalmistir.

Isbu calismanin devaminda ayrinuli sekilde incelenen konu,

?  Etik agidan yapilan tartusmalar ile ilgili ayrintls bilgi icin bkz. (Kekevi 2008, 17).
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yeni Pismanlik Yonetmeligi'nde yer alan katma deger yaratan belge
kavramidir. S6z konusu kavram hala belirsiz ve yorumlanmaya
muhtactir.’ Bu nedenle anilan kavrama iliskin sinirlarin ¢izilmesi,
bagvuruda kabul edilebilirlik kriterlerinin neler oldugu noktasinda
degerlendirme yapilmasi ve bu degerlendirme yapilirken pigsmanlik
programinin ana amacinin da dikkate alinmast gerekmektedir.

Pismanlik programlarinin genel felsefesinin bol-yonet stratejisine
benzetilmesi miimkiindiir. Tarihsel planda Gaius Julius Ceasar
tarafindan dabenimsenen bustrateji belirli bir toplulugu esitli kisimlara
bolmeyi ve bu sekilde yonetmeyi 6ngormektedir (Kocaer 2005, s. 9).
So6z konusu stratejiye benzer sekilde bir pismanlik programinda da
amaglanan husus, kartel tiyelerinden birini, diger {iyelere karsi kontrol
etmektir.

Bu cercevede, oncelikle konunun daha iyi anlagilabilmesi icin
pismanlik programindan bahsedilecek ve daha sonra cezadan bagisik
tutulma i¢in otoriteye ibraz edilmesi gereken katma deger yaratan
belge kavramina deginilecektir.

1. TURK REKABET HUKUKUNDA PiSMANLIK PROGRAMI
1.1. Kavramsal Cergeve

Pismanlik  Yonetmeligi'nde kartel: “fiyat tespiti, miusterilerin,
saglayicilarin, bélgelerin ya da ticaret kanallarinin paylagilmasi, arz
miktarinin kisitlanmasi veya kotalar konmasi, ihalelerde danisikls
hareket konularinda rakipler arasinda gergeklesen, rekabeti sinirlayici
anlasma ve/veya uyumlu eylemler” seklinde tanimlanmistir. Kartel
olusumlarinin temelinde, taraflararasinda varilan ve kamu otoritesinden
gizlenen anlagmalar yatmaktadir (Coriis 2012, s. 1). Nitekim kartel,
karmagik yapisindan kaynakli olarak cogu zaman rekabet otoritelerince
tespit edilmesi zor olan bir ihlal tirtdiir ( Kocaer 2005; Kekevi 2008,
s. 10).

Tiirk rekabet otoritesinin kartelleri tespit icin kullandigi temel

> Soz konusu kavram hakkinda Avrupa Komisyonu (Komisyon), sunulan delillerin ispat

standardinin ne oldugunu anlama noktasinda bu kavramin belirsizlik yarattigini beliremistir.
Fakat yine Komisyon, bu elestirilere ragmen, yillar icinde bu kavramin kartelleri daha kaliteli
belgeler sunmaya tegvik ettigini ve rakipleriyle Komisyona daha iyi belgeler sunmak icin
rekabet etmelerini sagladigini ifade etmektedir (Toprak 2020, s. 58).
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yontem sikiyettir. Ancak pazarda rekabetin sinirli oldugu veya hi¢
bulunmadi; hallerde tiiketiciler bu durumun farkina varmayabilirler.
Bu durum, piyasa yapisinin seffafliginin eksikliginden kaynaklanabilir
ve tiketicilerin piyasa dinamikleri hakkindaki bilgi eksikligiyle
birlestiginde rekabet karsiti uygulamalarin tespitini zorlagtirabilir. Bu
nedenle kartellerin tespiti amaciyla sikdyetin disinda da yontemler
gerekmektedir (OECD 2023, s. 3). OECD’nin 2023 tarihli raporunda
da genel olarak, kartellerin ortaya cikarilmasinda sikayetlerin ve
pismanlik bagvurularinin, kartele iligkin yapinin bulunmasina yiiksek
bir oranda katki: sagladigi vurgulanmigtr (OECD 2023, s. 4).

Bu nedenle sinirli kaynaklari olan rekabet otoritelerinin rekabet
ihlallerini tespit etmesinin ve yaptirim uygulamasinin en ¢abuk ve etkili
yolu pismanlik programlaridir (Uyanik 2002, s. 33; Hommond 2004,
s. 1; Yilmaz 2009, s. 145). Pismanlik programlari, ihlalde bulunan
tesebbiislerin goniillii olarak rekabet otoritesine bilgi vermesi ve is
birligi yapmasi karsiliginda ceza indiriminden veya ceza muafiyetinden
yararlanmasini saglamaktadir.

Tiirk rekabet hukuku agisindan pismanlik ile ilgili ilk diizenleme
2009 yilinda yayimlanan Kartellerin Ortaya Cikarilmast Amaciyla
Aktif Isbirligi Yapilmasina Dair Yonetmeliktir.* Bahse konu
yonetmeligin amaci, 4054 sayili Kanun'un 4. maddesinde yasaklanmis
olan kartellerin ortaya ¢ikarilmasi amaciyla Kurum ile aktif isbirligi
yapan tesebbiisler ile tesebbiis yoneticileri ve ¢alisanlarina, 4054 sayili
Kanun'un 16. maddesinde belirtilen para cezalarinin verilmemesine
veya verilecek cezalarda indirim yapilmasina iliskin usul ve esaslart
diizenlemektir.

Eski Yonetmelik yayimlandig; tarihten itibaren koklii degisimlere
ugramamustir. Ancak degisen kosullar ve rekabet hukukunda son
donemde uzlagma gibi bagkaca uygulamalarin da giindeme gelmesi
ile eski Yonetmelik'teki bazi diizenlemelerin yapilmas: ihtiyact hasil
olmustur.’ Bu kapsamda pek ¢ok yenilikle beraber 16 Aralik 2023
tarihli ve 32401 sayili Resmi Gazetede rekabeti sinirlayici anlasma

4 Rekabet Kurulunun (Kurul) bu tarihten 6nce de pismanlik miiessesini uyguladig

kararlar1 mevcuttur. Bkz. 27.03.2008 tarih ve 08-26/283-91 sayili Trafik Sinyalizasyon karari,
06.09.2002 tarih ve 02-53/685-278 sayilt Yonga Levha I ve 25.02.2003 tarih ve 03-12/135 63
sayilt Yonga Levha II kararlari, 30.05.2006 tarih ve 06-37/477-129 sayili Gazbeton karari.

> Rekabet Kurumunun Akrif Isbirligi Yonetmeligi Taslagr'na iliskin kamuoyuna sunulan

28.9.2023 duyuru. Erisim Tarihi: 02.03.2025, https://www.rekabet.gov.tr/tr/Guncel/aktif-
isbirligi-yonetmeligi-taslagi-kamu-55b112a30e5eee118e¢c600505685da39.
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ve eylemlere karst halihazirda yiirtiklitkte olan Pismanlik Yonetmeligi
yayimlanmistir. Ilgili mevzuat diizenlemesiyle birlikte pismanlik
programina dair bir gerceve ¢izilmeye calisilmis ve pismanlik
bagvurusunda bulunan tegebbiislere, kartel organizasyonun tespitine
yardim etmesi halinde ceza verilmeyecegi veya cezadan indirim
yapilacagi vaat edilmistir.

1.2. Pigsmanlik Programina Bagvurma ve Bagigik Tutulma

Bilindigi tizere pismanlik miiessesesi tesebbiisiin cezadan tam ya da
kismen bagisik tutulmasini saglamaktadir. Pismanlik programindan
yararlanabilmek i¢in tesebbiislerin goniillii olarak rekabet otoritesine
bilgi ve belge sunmast, is birligi yapmaya devam etmesi ve miimkiinse
derhal kartele taraf olmaya son vermesi gerekir. Ek olarak Kuruma
bagvuru sirast da 6nemli oldugu icin tesebbiislerden hizli hareket
etmeleri beklenilmektedir. Nitekim Yonetmelik incelendiginde,
pismanlik bagvurusu yapan tegebbiise saglanan indirim oranlarinin,
bagvurunun yapildigi zamana ve saglanan bilgiye bagli olarak degistigi
goriilmektedir. Buna gore Kurum, ilk bagvurana daha yiiksek oranda
indirim saglayarak pismanlik programina bagvurani ve kartelin tespit
edilmesine yardimci olani édiillendirmistir.

Pismanlik siiregleri gizli yiiriitlir (Kekevi 2009, s. 96). Nitekim
Pismanlik Yonetmeligi’nde de siirecin aksi belirtilmedikee, sorusturma
raporunun tebligine kadar gizli tutulacag agik¢a ifade edilmektedir.
Buradaki amag, incelemenin saglikli bir sekilde yapilmasidir. Ayni
zamanda pismanlik bagvurulari kapsaminda elde edilen belgeler, Kurul

kararlarinda da agtk¢a goriildiigii tizere Kurum i¢i yazigma olarak kabul
edilmekredir.®

Ayrica pismanlik bagvurusu sonucunda, sunulan belgelerin katma
deger yaratma sartini saglamamast durumu da mevzuatta agtkca
diizenlenmigtir. Pigmanlik bagvurusu kapsaminda edinilen belgeler
mevcut ve halihazirda yiiriitillen sorusturma kapsaminda sunulmaketa;
bu baglamda bagkaca bir incelemenin konusu olamamaktadir
(Giirkaynak 2022, s. 141). Nitekim, Yonetmelik'in 6. maddesinin
on birinci fikrasi ile 9. maddesinin on birinci fikrasinda gegen
diizenlemeler, bagvuranlari zor duruma distirmemek icin getirilen

¢ Karar Sayisi: 23-40/773-276, Karar Tarihi: 31.08.2023; Karar Sayisi: 20-01/14-06, Karar
Tarihi: 02.01.2020.
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ciddi giivencelerdir. Bu kapsamda s6z konusu kogullarin saglanmamas:
nedeniyle aktif isbirligi talebi kabul edilmeyen bagvurularda, sunulan
bilgi ve belgeler dosya kapsamindan ¢ikarilir ve sorusturma sonucunda
alinacak nihai karara dayanak yapilmaz.

Kartellerin ortaya ¢ikarilmasi ve sorugturulmasini kolaylagtrmak
tizere kabul edilen Pigmanlik Yonetmeliginin, “seffaflik” ve
“bagvuranlar/aktif isbirligi yapanlar lehine yorum” ilkeleri gercevesinde
uygulanmasi esastir (Kekevi 2008, s. 21). Pratikte de Kurum, 6niine
gelen pismanlik bagvurularinda s6z konusu ilkeleri benimsemektedir.
Anilan ilkelerde, hukuki belirliligin saglanmasi, bagvuranlari tegvik
etme ve pismanlik bagvurusunda bulunan tarafin dezavantajli duruma
disiiriilmemesi temel prensiptir (OECD 2023, s. 2).

Pismanlik Kilavuzu'nda da agik¢a belirtildigi tizere, Pismanlik
Yonetmeligi'nde agik bir diizenleme bulunmayan, tereddiitlerin
olustugu, yorum gerektiren durumlarda, bagvurular akdf isbirligi
yapanlar lehine yorumlanmaktadir. Bu kapsamda “bagvuranlar/
aktif isbirligi yapanlar lehine yorum” ilkesi uyarinca, kartellerin
ortaya c¢tkarilmast ve sorusturulmasi amaciyla Kurum ile akeif
isbirligi yapan kisiler bu isbirligini yapmayanlara gore dezavantajli
konuma diismemelidir. Nitekim Kurul kararlarinda da ilgili husus
gozetilmektedir.”

Pismanlik programlari hakkinda, bu programlarin etikligi ve
ahlakiligi tartigmalari siirmekte olsa da; rekabet otoriteleri, kartel
yapilanmasinin bulundugu pazarlar ve bagvuranlar icin pismanlik
milessesesi pek ¢ok avantaja sahiptir. Otoriteler agisindan, rekabeti
engelleyen illegal isbirliklerinin ortaya ¢ikarilmasi ve rekabet ortaminin
korunmasi, programin en biiyiik artisidir (Wils 2007, s. 21; Kekevi
2008, s. 10). Buna ek olarak pismanlik programlari, kartellerin
ortaya ¢ikarilmasi ve sorusturulmasini kolaylastirarak usuli fayda
saglamakrtadir. Ayrica rekabet otoritelerinin elinde olmayan ispat giicii
yiiksek delillere ilk elden ulagma imkanini arttirmakeadir (Wils 2007,
s. 22; Sufrin vd., 2023, s. 983). Kamu agisindan ise kaynaklarin dogru
ve etkin kullanilmasini saglamakeadir (Toprak 2020, 5,6). Kartelin var
oldugu pazar bakimindansa kartele {iye olmayan tesebbiisler acisindan
rekabet ortaminin yeniden tesis edilmesi olduk¢a onemli bir fayda
olarak degerlendirilmektedir. Pigmanlik miiessesesinin, tesebbiis yahut
yoneticisi veya calisani bakimindan sagladigi en 6nemli yarar ise bu

7 Karar Sayist: 22-23/379-158, Karar Tarihi: 18.05.2022.
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kisilerin cezadan bagisik tutulmasidir (Wils 2007, s. 21; Ilicak ve
Tufan, 2016, s. 1; Toprak 2020, s. 26).

Bunlara ek olarak pismanlik bagvurulari bazi belirsizlikleri ve riskleri
de uhdesinde barindirmakta® ve bagvuran tesebbiis bunlari bastan
kabul etmis bulunmaktadir. Bu risklerin en basinda etiklik tartismasi
karsimiza cikmaktadir. Bir kartel tiyesi diger tiyelere iligkin ya da
icinde bulundugu yapiya dair indirim alabilmek i¢in elindeki belgeleri
Kurum ile paylasuginda ticari hayattan dislanma ve faaliyetlerini
siirdiirememe durumu ile karst kargiya kalabilmektedir. Ya da Kurula
sunulan belgelerdeki ihlalin nasil degerlendirilecegi hususunda Kurul
ile bagvuranlar arasinda farkli yorumlamalar s6z konusu olabilmektedir.
Béyle bir durumda ise yeterli diizeyde delil sunulsa dahi programa
bagvuranin ceza almasi giindeme gelebilmektedir.

Bu riskin yani sira pismanlik bagvurularinda kargilagilan en
biytik belirsizliklerden biri pismanlik stirecinin gizli yiiriitiilmesi
nedeniyle programa bagvuranlarin siirecin sonunda agiklanmasidir.
Stire¢ bu sekilde islediginden programa basvuranlar, kendisinden
once bagvuran bagkaca kisilerin olup olmadigini bilememektedir. Bu
nedenle programa bagvuran tesebbiisiin, kendisini tatmin eden bir
indirim orani alamama ihtimali her zaman mevcuttur. Ayrica sunulan
belgelerin, Kurul tarafindan kartel yapilanmasina iligkin olmadigi da

degerlendirilebilir.”

8 Daha ayrinuli bilgi icin bkz. Yilmaz 2009; Wils 2016.
% Ornegin Kurulun, trafik isaretleme materyalleri pazarinda faaliyet gosteren bazi
tesebbiislerin, kamu ihalelerinde danigikli hareket etmek suretiyle 4054 sayili Kanun'un 4.
maddesini ihlal edip etmediklerinin tespiti amaciyla yiiriittiigii sorusturma kapsaminda verilen
27.09.2012 tarihli ve 12-46/1409-461 sayili 3M kararinda pismanlik bagvurusu sifahen
yapilmistir. Akabinde 3M tarafindan ilgili basvuru kapsaminda 7 adet belge sunulmustur.
S6z konusu belgeler: 3/ nin organizasyon semast, bazi kisilerin bilgisayarlarindan dokiiman
sildigine iligkin denetim sirketi raporu, muhtemel uyumlu hareketlerin gergeklestiginden
siiphelenilen ihalelerin listesi, “Mahserin Atlilar1” ifadelerinin yer aldig1 belge, 16.12.1998
tarihli ve 04.09.1999 tarihli toplanti tutanagi ve 17. Bélge ihalesine iligkin e-posta ve ekidir.
Bagvuruda kartele taraf oldugu ifade edilen tesebbiislerin calisanlarinin ve hukuk danigmaninin
ifadelerine yer verilmis, ancak bunlara iliskin belge sunulamamistir. Benzer sekilde sunulan
toplantt tutanaginda bir anlasmanin var oldugu goziikmekle birlikte 3M tarafindan bahse
konu ihaleye katilanlarin tam listesi ve ihale siirecine iliskin detayl: bilgi verilmemistir. Siirecin
sonunda raportdr heyeti 5 tegebbiis hakkinda 4054 sayili Kanunu ihlal ettigi ve 3M’nin
pismanlik bagvurusunun Yonetmelik'in 4. maddesinin birinci fikrast kapsaminda kogullar:
saglamadig dolayist ile diger tesebbiisler gibi 3M’ye de idari para cezast uygulanmast gerekeigi
sonucuna ulagmistir. Ancak kararda, Kurul oy ¢oklugu ile 4054 sayili Kanunun 4. maddesinin
ihlalini kanitlayacak yeterli delil olmadigina karar vermis ve séz konusu tesebbiislere para
cezast vermemisti. Herhangi bir inceleme yokken sz konusu bagvuru yapilmis ancak
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Bu riskler ve belirsizlikler nedeniyle pismanlik programi, tesebbiisler
agisindan cazip ve bagvuruda bulunmaya tegvik edici olmalidir. Aksi

halde tesebbiisler, programa bagvurmaktan kaginacakur (Coskun
2014, 93).

Pismanlik Yonetmeligi'nin 4. maddesi tam bagisiklig1 ve para cezast
verilmeyen durumlari diizenlemektedir. Yonetmelik’in 5. maddesinde
diizenlenen husus ise, bagvuranin kismi olarak bagisik tutulmasi, bir
diger ifade ile para cezasindan indirim almast durumudur.

Gorildigti tizere Pigmanlik Yonetmeligi'nde, kartel iyelerinin
isbirligine bagli olarak tam cezasizlik/bagisik veya ceza indiriminden
yararlanabilecegi iki bagvuru tiirit bulunmaktadir. Tam cezasizlik
bagvurulari sorusturma oncesinde, ceza indirimi bagvurular ise
sorusturma sirasinda belirli bir zaman diliminde yapilabilmektedir.

1.2.1. Tam Bagigiklik

Pismanlik Yonetmeligi'nde tam bagisikliga iliskin diizenlemeler 4.
ve 7. maddelerde yer almaktadir. 4. madde, tesebbiislere ve tesebbiis
birliklerine para cezasi verilmemesine; 7. madde ise yOnetici ve
calisanlara, ceza verilmemesine iligkindir.

Kurulun elinde karteli ispat edecek herhangi bir belge yokken,
Onarastirma yapmaya karar verilmesinden sorusturma raporunun
tebligine kadar, diger kartel taraflarindan ve kartel kolaylastiricilarindan
bagimsiz bir sekilde belirlenen kosullart yerine getiren ilk bagvuru
sahibine para cezasi verilmez. Kurulun, elinde yeterli delil bulunmadig;
esnada yapilan pismanlik programi bagvurularinda, tam bagisiklik
verilmesi yoniinde bir takdir hakk: s6z konusu degildir.

Burada deginilmesi gereken bir diger husus tam bagisikliktan
yararlanmak i¢in bagvuruda bulunanin diger kartel taraflarini kartel
olusturmaya zorlamamis olmasi gerektigidir. Nitekim bu durumda
bagvuran tam bagisikliktan degil indirimden istifade edebilecektir
(Kekevi 2009, s. 100).

sunulan belgeler baska bilgi ve belgelerle desteklenmedigi icin Kurul yeterli delil olmadigina
hitkmetmistir. Ote yandan Kurulun 11.11.2010 tarihli ve 10-72/1503-572 sayili Berk Gaz
kararinda da tegebbiis her ne kadar sundugu belgeler neticesinde tam bagisiklik alsa da, yine
sunmus oldugu belgelerden ihalelerde danigikl: hareket ettigi tespit edildiginden adli yarg:
denetimine tabi tutulmus ve cezai yaptirimla karst karstya kalmigtir.
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Tiirk pismanlik programi uygulamalarinda tesebbiislerin yoneticileri
ve calisanlart da bagisiklik ve indirimden yararlanabilmektedir. Bu
hususta Turk rekabet hukuku c¢ercevesinde pismanlik miessesesi
Avrupa Birligi (AB) mehaz mevzuaundan ayrilmaktadir. Nitekim
Komisyon, yonetici ve ¢alisanlari ihlalden sorumlu tutmamaktadir
(Toprak 2020, s. 14). Tesebbiis veya tesebbiis birliklerince pismanliktan
faydalanilabilmesi i¢in yonetici veya ¢alisanlarca yapilan bir pismanlik
bagvurusunun bulunmamasi gerekir. Ek olarak tam bagisik tutulan
bagvuru sahibinin yoneticileri ve calisanlarina da para cezasi
verilmemekrtedir.'

4054 sayili Kanunun 16. maddesinin altnci fikrasi kapsaminda
bagisikliktan yararlanilabilmesi konusunda, gerek tegebbiisler arasinda
gerek yonetici ve galisanlarin kendi aralarinda gerekse de tesebbiislerle
yonetici ve ¢alisanlari arasinda ti¢lii bir yaris olusmaktadir. Dolayisiyla
Kurum nezdindeki her tiirlii temsil iligkisinde ilgili kisi ve taraflarin bu
durumu goz 6niinde bulundurmalari gerekmektedir. Ciinkii tesebbiis,
yonetici veya ¢alisanlarin birbirleri aleyhinde verebilecekleri ifadelerle
cezalardan bagisiklik veya indirim kazanabiliyor olmalari, taraflar
arasinda bir menfaat catismast dogurmaktadir.

[lgili diizenlemeler incelendiginde, tesebbiislerin tam bagisikliktan
faydalanabilmesi i¢in bagvuran hakkinda 6narastirma yapilmasina
karar verilmemis olmasi, pismanlik bagvurusundan 6nce Pismanlik
Yonetmeligi kapsaminda Kuruma intikal etmis baskaca bir bagvurunun
bulunmamasi ve ayrica YonetmelikK'in 6. ve 9. maddelerinde belirlenen
kosullarinin saglanmasi gerekmektedir.

Peki bir tegebbiisiin tam bagsiklik talebinin reddedilmesi halinde,
bagvurusu ile ilgili nasil bir prosediir izlenmelidir? Yani tam bagisiklik
bagvurusu reddedilen tesebbiis i¢in talep etmese de indirim hiikiimleri
cercevesinde degerlendirilme yapilmasi gerekir mi?

Bu soruya cevaben heniiz giincellenmemis Pismanlik Kilavuzu’nun
23. paragrafinda, tesebbiis tarafindan yapilan aktif is birligi

10 Kurulun ihlalde belitleyici etkisi olan kisilere ceza verilmesi acisindan ilk karari olan
Otuzbir Kimya kararinda Sodas Sodyum ve Otuzbir Kimya'nin aralarinda anlasarak pudra
sodyum siilfat ile kristal sodyum siilfaun fiyaun: belirledikleri ve miisteri paylasimina gittikleri
iddiast ile bir sorusturma yiiriitiilmiistiir. Sodas tarafindan, 6n arastirma kararindan sonra
pismanlik bagvurusunda bulunulmustur. Kurul, s6z konusu kararda tam bagisiklik tanimamug
ancak para cezasinda indirime gitmistir. Ek olarak Kurul, bu kararinda ihlalde belirleyici etkisi
olan kisilere de ceza vermis, fakat pismanlik bagvurusunda bulunan Sodas genel miidiiriiniin
cezasinda indirime gitmistir.
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bagvurusunun, 6zellikle tam bagisiklik talep edilmedigi takdirde, s6z
konusu bagvurunun para cezast verilmeyip, para cezalarinda indirim
rejimleri cergevesinde degerlendirilmeye tabi tutulacag: belirtilmektedir.
Sayet tesebbiis, cezasizlik talebinin Kurul tarafindan uygun goriilmemesi
halinde, bagvurunun indirim hiikiimlerine gére incelenmesini
arzu etmiyorsa, bu iradesini acik bir sekilde beyan etmelidir. Aksi
takdirde, otoriteye sunulan bilgi ve belgelerin, Yonetmelik'in 6. veya 9.
maddelerinde 6ngoriilen kogullart saglayip saglamadigy, her iki acidan
da tetkik edilecektir. Burada heniiz giincellenmemis olmakla birlikte
yeni Kilavuz yayimlanana kadar bagvuran lehine yorum ilkesi geregince
pismanlik bagvurusunda bulunurken sadece tam bagisiklik istenilmesi
ve bu talebin reddedilmesi halinde, tesebbiis ceza indirimi igin ayrica
degerlendirme yapilmasini istemiyorsa bunun da belirtilmesi gerekir.

Aksi halde, her iki olasilik da degerlendirilecektir.

1.2.2. Kismi Bagisiklik

Pismanlik Yonetmeligi'nde kismi bagisikliga iliskin diizenlemeler 5.
ve 8. maddelerde yer almaktadir. 5. madde, tesebbiislere ve tesebbiis
birliklerine para cezasindan indirim verilmesine; 8. madde ise, yonetici
ve ¢alisanlara, para cezasindan indirim verilmesine iligkindir.

Bu kapsamda ilgili maddede tam bagisikliktan yararlanamamakla
birlikte Kurulun 6narastirma yapmaya karar vermesinden itibaren,
sorusturma raporunun tebliginden 6nce olmak kaydiyla sorusturma
bildiriminin tebligini takip eden ii¢ ay i¢inde diger kartel taraflarindan
ve kartel kolaylastiricilarindan bagimsiz bir sekilde bilgi ve belgeleri
sunan ve kosullari yerine getiren bagvuru sahiplerine verilecek para
cezalarinda indirim yapilacag diizenlenmistir. Kismi bagisiklikta, tam
bagisiklikta oldugu gibi, tesebbiis yoneticileri ve ¢alisanlar: da bagisiklik
ve indirimden yararlanabilmektedir.

Bunun yani sira, ilgili konu baglaminda Pismanlik Kilavuzu'nun
26. paragrafinda; “Pismanlik Yonetmeliginin 5. veya 8. maddesinden
yararlanabilmek icin, 6. veya 9. madde ¢ercevesinde “kartelin etkiledigi
tirtinler, kartelin siiresi, kartele taraf olan tesebbiislerin isimleri, kartelle
iligkili goriismelerin tarihleri, yerleri, katlimeilar: ve kartelle ilgili sahip
olunan diger bilgi ve belgeler” sunulmali seklinde bir diizenleme yer

almaktadir.
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Halihazirda Pismanlik Kilavuzu degismemis ve Yonetmelik ile
entegre edilmemistir. Pigmanlik Kilavuzu'nun 26. paragrafinda bu
nedenle belge sunulan ve kosullarin tagindigt her durumda indirim
verilecegi belirtilmektedir. Ge¢mis tarihli Kurul kararlarinda da'l,
Pismanlik Kilavuzu'nun 26. paragrafi dikkate alinarak, Kurulun
elindeki delillere katma deger katacak delil sunulmamasina ragmen,
aktif isbirligine bagvuran tarafin ihlali aciklayict nitelikteki sundugu
bilgi ve belgelerin Pigmanlik Yonetmeligi'nin 6. maddesinde yer
alan sartlart sagladigina iliskin degerlendirmelerde bulunulmustur.
Bu nedenle yeknesaklik saglamak adina ilgili Pismanlik Kilavuzu
hitkmiiniin  Yonetmelik hitkmiine paralel olarak degistirilmesi
gerekmektedir. Nitekim degisen Yonetmelik hitkmii ile sunulacak bu
deliller Kurulun elindeki mevcut delillere 6nemli 6l¢iide katma deger
ekleyecek deliller olmalidir. Dolayisiyla artik YonetmeliKin 6. veya
9. maddesindeki kosullarin saglandigt her durumda para cezalarinda
indirim yapilamayacakur.

Pismanlik Yonetmeliginin 6. ve 9. maddeleri bagisikliktan
yararlanma kosullarini diizenlemektedir. Bu sartlara gore, tegebbiisiin
kartelle iligkili bilgi ve belgeleri sunmasi, belirli istisnalar diginda
kartel ityeligini sonlandirmasi ve Kurum ile isbirligini stirdiirmesi
gerekmektedir.

Burada deginilmesi gereken nokta, sunulan belgelerin tagimasi
gereken  niteliktir.  Pigsmanlik  Yonetmeligi'nin 6. maddesinde
bagisikliktan yararlanabilmek i¢in tiim seffaflig1 ile bagvuru sahibinin
bagvuru konusu kartelin etkiledigi tirtinler, kartelin cografi kapsami,
kartelin siiresi, kartele taraf olan tesebbiislerin ve varsa kartel
kolaylastiricilarinin  isimleri ve/veya ticaret iinvanlari ile adresleri,
kartelle iliskili gorismelerin tarihleri, yerleri, katulimcilari, kullanilan
goriisme araglari ve kartelle ilgili sahip olunan diger bilgi ve belgeleri
sunmasi gerektigi belirtilmektedir.

Pismanlik programina bagvuran kisinin kismi bagisikliktan
yararlanabilmesi igin yani para cezasindan indirim alabilmesi igin
sunulan bilgi ve belgelerin katma deger yaratan belge niteliginde
olmasi gerekmektedir. Nitekim bu husus Yonetmelik'in 6. maddesinin
ikinci fikrasinda da agtk¢a vurgulanmugstir. Yonetmelik'te yer alan bu
diizenlemeye bakildiginda katma degerli bir belge sunma sart1 yalnizca
kismi bagisiklik durumu igin aranan bir yiikiimliiliiktiir. S6z konusu

" Karar Sayist: 12-52/1479-508, Karar Tarihi: 30.10.2012.
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diizenleme eski Yonetmelik'te yer almayip 2023 yilindaki degisiklikle
getirilmigtir. Ayrica tam bagisiklik agsamasinda sunulan belgeler icin
de genel bir standart diizenlemistir. Nitekim tam bagisiklik icin
her ne kadar katma deger yaratan belge sunma kogsulu aranmasa da
Yonetmelik'in 6. maddesinde belirlenen bilgi ve belgeleri sunan ve
kogullar1 yerine getiren kisiye bagisiklik taninacakur.

Burada pismanlik programlarina bagvuruyu tegvik ilearanan belgenin
standardina iligkin ek bir agtklama yapilmasina ihtiya¢ duyulmaktadir.
2020 yilinda pismanlik programlari gibi tesebbiislerin ihlali kabul
etmesi ile idari para cezasindan indirim yapilmasini saglayan uzlasma
milessesi 4054 sayili Kanun’a girmistir. Bununla birlikte s6z konusu
pismanlik programi ile uzlasmanin beraber uygulanmasi tesebbiislerin
ciddi oranlarda indirim almasini saglamakta ve ilgili programlara
bagvurulmasini tesvik etmektedir. Ancak burada tesebbiisiin hem
uzlagma indirimi hem de pigsmanlik indirimi almasinin Rekabeti
Sinirlayict Anlasma Uyumlu Eylem ve Kararlar Ile Hikim Durumun
Kotiiye Kullanilmast Halinde Verilecek Idari Para Cezalarina Iliskin
Yonetmelik'in (Ceza Yonetmeligi) ve cezalarin caydiriciligint azaltma
ihtimali vardir. Bu nedenle burada tesebbiisiin sunacagi belgeye yeni
Yonetmelik ile yiiksek bir standart getirilerek bir denge olusturulmak
istenildigi soylenebilecektir.

Pismanlik Yonetmeligi’ne 2023 yilinda getirilen katma deger yaratan
belge kosulu ile tesebbiislerin kismi bagisikliktan yararlanabilmesi i¢in
sunulan bilgi ve belgelerin siirece bir deger katmasi ceza indirimi veya
cezasizlik i¢in bir 6n kosul olarak belirlenmistir. Dogaldir ki Kurul
herhangi bir isleme baglamadan kendisine bir belge ibraz edildiginde, s6z
konusu belge otomatik olarak katma degere sahip olacaktir. Otoritenin
elinde herhangi bir belge olmamasindansa kosullart tagiyan bir adet
belge dahi sunulmasi dogast geregi incelemeye bir deger katacakur.
Bu nedenle burada tesebbiis tam bagisikliktan faydalanacakur. Bu
cercevede mevzuatta katma deger kosulu sadece kismi bagisiklik i¢in
diizenlemistir.

Elbette bu noktada Kurulun pismanlik bagvurusu kapsaminda
sunulan belgelerin sayisindan ziyade niteligi itibariyle bir degerlendirme
yapacagt da unutulmamalidir. Onemli olan s6z konusu belgelerin ihlali
ispatlamadaki kuvvetidir.

Katma deger saglama hususunda s6z konusu degisiklikle
hukukumuzun AB mehaz mevzuatina yakinsandigt soylenebilecektir
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(Kekevi 2009, s. 90). Yonetmelikin eski hali ile ilgili olarak aslinda
boyle bir kosulun Yonetmelik’te yer almamasinin var olan belirsizligi
ortadan kaldirmak ve bagvuran lehine yorum yapmak adina bilingli
olarak yapildig: belirtilmektedir. Bunun temelinde ise YonetmeliK'in
5. maddesi kapsamindaki sartlari tagtyan belgelerin ibrazinin zaten
Kurulun elindeki belgelere bir deger saglayacag: diisiincesi yatmaktadir.
Bu cercevede, tesebbiis tarafindan sunulan bilgi ve belgelerin,
tesebbiisiin bagvuru anindaki giincel bilgisi olmasinin yani sira tam,
dogru ve sorusturma konusuyla ilgili olmasi gerektigi kuskusuzdur.
[lave olarak, Yonetmelik'in 6. ve 9. maddesi cercevesinde tesebbiisiin
sundugu bilgi ve belgelerin hangi baglamda sunuldugunun, delillerin
sorusturma konusuyla ilgisinin nasil kuruldugunun miimkiin oldugu
kadariyla agiklanmasi gerekmektedir.

Tesebbiisler, kartelle ilgili sahip olunan tiim bilgi ve belgeleri iceren
bir bagvuruyu dogrudan yapabilecegi gibi kendilerine Yonetmelik
kapsaminda sunulan siire i¢inde de yapabilir. Bu durumunda s6z
konusu bagvuru siraya alinmaktadir. Elbette gerekli goriilmesi
durumunda yazili bir taleple bu bilgi ve belgelerin sunulabilmesi i¢in
tarafa siire verilebilmekte, daha sonra yaziya gecirilmek tizere sifahi
olarak da bilgilerin edinilmesi miimkiin olmaktadir (Kekevi 2009, s.
105). Ancak burada tegebbiise siire verilebilmesi ve siraya alinmast i¢in
bazi yiikimliliikler getirilmistir. Bu siirenin verilebilmesi i¢in bagvuru
sahibi; kartelin etkiledigi tirtinleri, kartelin siiresini ve kartele taraf
olan tesebbiislerin ve varsa kartel kolaylastiricilarinin isimlerini ve/veya
ticari tinvanlarint sunmak zorundadir.

Ayrica Pigsmanlik Yonetmeligi'nin 6. ve 9. maddelerinin altunci
fikralart uyarinca, bir aktif igbirligi bagvurusunun ardindan Kurulun,
bagvuru yapan tesebbiisiin ve bu tesebbiis yoneticilerinin cezadan
bagisik tutulup tutulmayacagi hususunda karar almasi ve bu karar
bagvuru sahiplerine teblig etmesi gerekmektedir.

1.3. Katma Deger Yaratan Belge Kavrami ve Rekabet Hukuku
Uygulamalari

1.3.1. Tanim ve Kavramsal Cergeve

Yonetmelik'in 4. maddesi, tam bagisiklik icin ek delil sunma zorunlulugu
getirmese de, 6n aragtirma sonrast yapilan pismanlik bagvurularinda
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katma degerli belge sunulmasi sarttir. Bu kapsamda katma deger yaratan
belge sunma zorunlulugunun getirildigi asama Kurulun 6naragtirma
yapmaya karar vermesinden itibaren baslamaktadir.

Pismanlik Yonetmeligi, yeni bir tanim olarak, katma deger yaratan
belgeyi “Kurulun elindeki deliller dikkate alindiginda, Kurulun
karteli ispat etme imkéanini giiglendirecek bilgiler ve belgeler” seklinde
tanimlamigtir. Buna 6rnek olarak bagvuranin bilgisine sahip oldugu
olctide kartelle iligkili goriismelerin ispatinda kullanilabilecek faturalar,
notlar, ajandalar, toplanti tutanaklari, i¢-dis yazigmalar, seyahat kayitlar,
raporlar, calisma metinleri, tablolar, elektronik kayitlar, bilgisayar
cikulari, kredi karti ekstreleri, telefon dokiimleri gibi her tiirli defter,
evrak, bilgi ve sair vasita katma deger yaratan belge sayilabilir.

Pismanlik Yonetmeligi her ne kadar katma deger yaratan belgenin
tanimint yapsa da bu tanim kapsayici ve katma deger yaratan belgenin
ne oldugu noktasinda yeterli bir tasviri icermemektedir.

Bu noktada katma degerli belgenin ne oldugunun tespit edilmesi
gerekir; ancak katma deger yaratan belge taniminin sinirlarini ¢izmek
olduk¢a giitiir. Ciinkii Yonetmelikte yapilan tanim muglak ve
cercevesi ¢izilmemis ham bir tanimdir. Bu noktada bu tanimin muglak
birakilmasinin  s6z konusu kavramin igtihatlarla sekillenmesinin
istenilmesinden kaynaklandig1 séylenebilecektir. Nitekim kavramin
kendisi de betimlemesi zor ve soyut ozellikleri olan bir kavramdir.
Bu nedenle Pigmanlik Yonetmeligi'ndeki ilgili maddeler, pismanlik
programlarinin hedefleri dogrultusunda yorumlanmalidur.

Pismanlik mekanizmasinin birincil hedefi kartellerin tespit edilmesi
ve sonlandirilmasidir. Bunun yani sira sorusturma siirecinin kisaltilmasi
ve hizlandirilmasi suretiyle etkinlik yaratlmasi da hedefler arasinda
sayilabilecektir.

Pismanlik  programinda  oncelikle  bir  kartel  yapisinin
organizasyonunun ortaya ¢ikarilmasi beklenir. Kurulun 6naragtirma
yapmaya karar vermesinden sonra yapilan bagvurularda sunulan bu
belgeler Kurulun elinde mevcut olandan daha fazla bilgi edinmesine
olanak tanimalidir. Ornegin yapilan 6narastirma ya da sorusturma
strecinde Kurulun halihazirda tespit edemedigi bir tarafin ilgili
incelemeye dahil edilmesine neden olabilecek bir belge hem pismanlik
programinin amacina hem de Kurulun elinde olmayan bir belgeye hizli
ve kamu kaynagi kullanilmadan erigilmesine hizmet edecektir (Cogkun
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2014, s. 84). Burada 6nemli olan, sunulan belgenin, Kurulun zaten
sahip oldugu bilgilerden daha degerli ve sorugturmayu ilerletici nitelikte
olmasidir. Tim pismanlik bagvurulari kartelin tespitini saglamaz.
Bazen de pismanlik bagvurulart Kurumun elindeki bilgileri ve tespit
edilen karteli kanitlama olasiligini giiglendirir (OECD 2023, s. 4).

Bagvuranlarca sunulan her belgenin niteligi her zaman kolay tespit
edilememektedir. Bu noktada mevzuatta bulunan belirsizligin yani
Kurulun karteli ispat etme imkanini giiglendirecek bilgilerin neler
oldugunun saptanmasi 6nem arz etmektedir. Bu kapsamda hangi tiir
bilgi ve belgelerin mevcut dosya kapsamini giiglendirecegi ya da dosya
kapsaminda yeni bir taraf eklemeyen veya kartel yapilanmasina dair
onemli ve derin bilgiler icermeyen belgelerin akibetinin ne olacag;
gibi sorular giindeme gelmektedir. Ornegin; sorusturma/énarastirma
siirecinde elde edilen delil/deliller mevcutken basvuran tarafindan
kartelin taraflarini artirmayan, kartele dair yeni bilgiler vermeyen
ancak eldeki zayif diizeydeki delili destekler ve giiclendirir nitelikte
belgeler sunulmas: halinde ne yapilmasi gerekmektedir? Bu durumda
bagvurunun nasil neticelendirilmesi gerekmektedir?

Bu baglamda, sunulan destekleyici mahiyetteki delillerin, mevcut
delillerin zayifligini gidererek onlarin ispat giiciinii ve inandiriciligin
ne 6l¢iide artuirdigina dair kapsamli bir analiz yapilmalidir. Eger sunulan
belgeler yeni bilgi sunmaktan ziyade, mevcut delilleri giiclendirerek
kartel iddiasini giiglendiriyorsa Kurulun sorusturma a¢ma ydniinde
bir karar tesis etmesi miimkiin olabilecektir. Aksi takdirde, sunulan
belgelerin yalnizca mevcut delilleri teyit etmesi ve kartelin kapsamina
veya isleyisine dair herhangi bir yenilik sunmamasi durumunda,
on aragtirmanin sonlandirilmasi veya sorusturma acilmasina gerek
olmadig: yoniinde bir karar tesis edilebilecektir.

Pismanlik programi, dogasi geregi kartel gibi agir bir ihlal tiiriinde
Kurumun bundan haberdar olmasini kolaylasurmak ve pazardaki
bu yapinin bir an 6nce ¢dziinmesini saglamaktadir. Bu kapsamda
giiglendiren ifadesinden tam olarak ne anlagilmast gerektigi sunulan
belgelerde aranan ozellikler ile birlikte degerlendirilmelidir. Yani
tesebbiisiin, indirime hak kazanmak icin, Kurulun sahip oldugu
delillere katki saglayan delilleri sunmast gerekmektedir. Bu agidan
bagvurunun kabulti, Pismanlik Yonetmeligi'ndeki sartlari tasiyan
ihlale iliskin detayli, somut, giiclii, kritik, giivenilir ve orijinal olan
bir bagka ifade ile katma deger yaratan bir bilgi/belge sunulmasina
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baglidir. Ek olarak tesebbiise uygulanacak indirimin orani katma deger
yaratma sartini saglayan tesebbiisiin programa bagvuru sirasina gore
belirlenecektir. Sunulan bu delilerin katma deger yaratmasi tesebbiistin
indirim alabilmesi i¢in gereklidir. Bu nedenle sunulan belgenin katkis
ile alinacak indirim arasinda bir illiyet bagindan s6z edilmektedir.

1.3.2. Katma Deger Yaratan Belge ve Niteligi

Katma deger yaratan belge kavrami, Kurulun takdirine bagli olarak
uygulanir. Kurul katma deger yaratan belgeyi degerlendirirken bir dizi
faktorii dikkate almalidir. Bu degerlendirme, hem adil bir sorusturma
stireci saglamak hem de rekabet ihlallerini etkili bir sekilde ortaya
ctkarmak i¢in elzemdir.

Oncelikle, bagvuru kapsaminda sunulan belgeler kartele dair detayls
bilgi igermelidir.’”” Nitekim Pigmanlik Kilavuzu'nda da, sunulan
delillerin bagvuru zamanindaki mevcut delilleri giiclendirmesi veya
ayrintilandirmast  gerektigi vurgulanmakeadir. Bu kapsamda ihlal
zamanina ait, yazili ve dogrudan deliller diger belgelere nazaran daha
degerli gortilmektedir (Toprak 2020, s. 39). Bu detaylandirma kartelin
taraflarinin, toplanma yerlerinin, toplanti tutanaklarinin sunulmasina
iliskin olabilecegi gibi aralarinda gergeklestirilen WhatsApp, e-posta
gibi yazigmalarina da iligkin olabilir. Burada belgelerin igerigi ve
bilginin ne denli detayl: ve bilgilendirici oldugu 6nemlidir. Nitekim
Kurulun 2017 yilindaki Banka kararinda'® bagvuran tesebbiisiin ceza
almamasi, Kuruma ihlale dair kanit sunmasi ve tiim bilgi taleplerine
kapsamli yanit vermesiyle gerekcelendirilmistir.

Benzer sekilde Kurulun 2019 tarihli Ambarl: Ro-Ro kararinda's;
sunulan belgelerin detayli olmasi gerektiginin alt ¢izilmigtir. Dosya
kapsaminda sunulan bilgi ve belgeler cercevesinde; ihlalin baslangi¢
tarihinin yerinde incelemede bulunan bilgi ve belgelerin tarihlerinden
oncesineaitolmast, fiyatlarailiskin bilgi degisimihususunda tamamlayici
bilgi ve belgelerin sunulmus olmasi, ihlalin taraflarina ve isleyisine
iligkin detayl: bilgi ve belgeler sunulmus olmasi kararda katma deger
yaratan bir katki olarak kabul edilmistir. Ayica bu kapsamda tesebbiis

12 Benzer sekilde Komisyon da katma deger kavramindan bulgular giiglendiren ayrinulandiran
anlaminin ¢ikarilmasi gerektigini belirtmektedir (Uyanik 2002, s. 42).

13 Karar Sayist: 17-39/636-276, Karar Tarihi: 28.11.2017.
1 Karar Sayist: 19-16/229-101, Karar Tarihi: 18.04.2019.
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tarafindan sunulan bilgi ve belgelerin, tesebbiisiin bagvuru anindaki en
giincel bilgisi ¢ercevesinde tam, dogru ve sorusturma konusuyla ilgili
ve hangi baglamda sunuldugunun, sorusturma konusuyla ilgisinin
nasil kuruldugunun miimkiin oldugu kadariyla agiklanmasinin gerekli
oldugu degerlendirilmistir.

Bununla beraber rekabet otoritesince daha 6nce bilinmeyen kritik
bilgiler sunulmasi da belgelerin degerlendirilmesi agamasinda dikkat
edilen bir bagska unsur olarak karsimiza ¢ikmaktadir. Sunulan bu
belgelerin giivenilir, orijinal ve dogrulugu kanitlanmis olmast nemlidir.
Ayni zamanda s6z konusu belgelerin dogrulugu ve giivenilirligi teyit
edilebilir olmalidir. Kurulun Burdur Makine Miihendisleri kararinda,"
onaragtirma siirecinde Pigsmanlik Yonetmeligi'nden faydalanilmak
istenilmigtir. Bu kapsamda bagvuran tesebbiis tarafindan, Kurula
kartelin zamani, ilgili kisiler, kartel yapisina iligkin hususlart igeren
bilgiler ve sahsi kasa defteri gibi belgeler sunulmugtur. Sunulan
belgelerden kasa kayitlarinin kartel uygulamasinin siiresine iliskin
veriler igerdigi diistintilmekle birlikte kayitlarin ilgili bagvuru sahibince
kendi kendine hazirlanan ve herhangi bir resmi onay gérmemis belgeler
olmasi, bagkaca harici bilgi ve belgelerle desteklenememis olmasi, diger
yandan kaydi tutan bagvuru sahibince de igeriginin net bir bigimde
hatirlanamamast nedenleriyle hukuken dikkate alinmamasi gerektigi
sonucuna varilmistir. Ancak yine de sunulan diger belgeler yeterli
goriilmiis ve tesebbiise idari para cezasi verilmemistir.

Yine kartelin ne kadar stirdigli, ne zaman basladig1 gibi bilgiler
cezalandirilabilme agisindan 6nemli bir parametredir. Bu nedenle buna
iliskin bilgiler de katma deger yaratan belge niteligi tastyabilecektir.
Sunulan deliller neticesinde, basta ihlalin siiresinin uzamasi olmak
tizere herhangi bir nedenle para cezasinin artrilmast gerekirse, bu
artigtan, ilgili delilleri ilk olarak sunan tesebbiis ya da tesebbiisten
bagimsiz bagvuruda bulunan ilk yonetici veya ¢alisan etkilenmeyecektir.
Arus yalnizca kartelin diger {iyeleri aleyhine sonu¢ doguracakur. Yani
indirimden yararlanmak i¢in sunulan bilgi ve belgeler neticesinde
kartelin siiresinin ti¢ degil de alu yil oldugu sonucuna ulagilirsa,
kartel taraflarina uygulanacak ceza orani degisecektir. Ancak bu
artistan bilgi ve belgeyi ilk olarak sunan tesebbiis, yonetici veya ¢alisan
etkilenmeyecektir.

15 Karar Sayisi: 17-41/640-279, Karar Tarihi: 14.12.2017.
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Kurulun Ambarls Ro-Ro kararinda ihlalin siiresine iliskin sunulan
belgelerin degerlendirilmesine iliskin hususlar da yer almaktadur.
Kararda, yerinde incelemede elde edilen belgelerin ihlalin varligini
yeterli dlclide gostermesine karsin pismanlik programi ile sunulan
belgelerin ihlalin siiresini uzatan ve Kurumun tespit ettigi siireden daha
uzun siire ihlalin devam ettigini saptamasina yarayan deliller oldugu
belirtilmistir. Burada Kurul diger tesebbiisler bakimindan pismanlik
bagvurusu kapsaminda sunulan belgeleri dikkate almis ve pismanlik
bagvurusunda bulunan tegebbiis haricinde ihlal siiresini sunulan
belgelerdeki siireye gore tespit etmistir.

Kurulun 2014 yilinda vermis oldugu Aksaray Firincilar kararinda'®
Aksarayda faaliyet gosteren firinlarin anlagmak suretiyle ekmek satig
fiyatint birlikte belirledikleri iddiasi ile yiirtittiigli sorusturmada,
haklarinda sorusturma vyiriitillen tegebbiislerin tamami pismanlik
bagvurusunda bulunmustur. Bu cercevede tiim tegebbiisler kartelin
varligini kabul etmistir. Pigmanlik bagvurusunda bulunanlar tarafindan
Pismanlik Yonetmeligi'nin 6. maddesi ¢ergevesinde; kartelin etkiledigi
tirtinler, kartelin siiresi, kartele taraf olan tesebbiislerin isimleri, kartelle
iligkili goriismelerin tarihleri, yerleri katlimcilar ve kartelle ilgili sahip
olunan bilgi ve belgeler hakkinda detayl: bilgi verilmistir. Bu belgeler
kapsaminda Aksaray Merkezde faaliyet gosteren 45 tesebbiis arasinda
2013 yilinin Subat ayinda kartel niteliginde bir anlasma yapildig:
saptanmugtir. Bu cerceve bu tesebbiislerden Kuddusi GUVERCIN-
Beyazsaray Gida Sanayi ve Ticaret Ltd. Sti.’ye ve Fatth YUMURT-
Rusenogullari Unlu Mamulleri Gida Ingaat Madencilik ve Canli
Hayvan Sanayi ve Ticaret Ltd. Sti.’ye (Elit Unlu Mamulleri) bagvuru
strasi gozetilerek 1/2 ve 1/3 oraninda indirim uygulanmistir. Geri kalan
42 tegebbiis hakkinda ise 1/4 oranlarinda indirim uygulanmugtir."”

Pismanlik programi ¢ergevesinde yapilan bir bagvuru kartelin taraf
saywsini artirmamakla birlikte taraflardan birinin kartele dahil olma
stiresini degistiriyorsa ancak cezalandirilabilirlik agisindan degisiklik
yaratmiyorsa bu durumda nasil bir tutum sergilenmelidir? Ornegin;
kartel siiresinin, sunulan belgeyle aslinda 3 yil 2 ay degil de 3 yil 7
ay oldugu tespiti yapilabiliyorsa'®, boyle bir durumda sunulan belgeler

16 Karar Sayist: 14-15/287-120, Karar Tarihi: 16.04.2014.

17" Kurul ayni kararda Salih Altinsoy-Fatih Pide Firini'na ise idari para cezast verilmesine yer
olmadigina hitkmetmistir.

18 27.12.2024 tarihinde yiiriirliige giren Ceza Yonetmeliki kapsaminda baslangic ceza
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kartele dair 6nemli sayilabilecek ya da Kurulun sahip oldugu temel
cezay1 belirlemedeki takdirini ve kanaatini etkileyebilecek bir bilgi
olabilecek midir?

Boyle bir durumda oncelikle sunulan bilginin sorusturmaya
olan katkisinin ve akdf isbirligi prensiplerine uygunlugunun
degerlendirilmesi gerekir. Eger bu bilgi, kartelin isleyisinin daha iyi
anlagilmasina, diger taraflarin sorumluluklarinin netlestirilmesine veya
sorusturma siirecinin hizlanmasina katk: sagliyorsa, bagvurunun kabul
edilebilecegi ve uygulanacak ceza indirim oraninin belirlenmesinde s6z
konusu durumun dikkate alinabilecegi degerlendirilebilecektir.

Ote yandan belgelerin tesebbiise uygulanacak cezai yaptirimda
bir degisiklik yaratmamasi, bilginin degerini azaltmamaktadir. Keza
pismanlik programinin temel amact kartelin ortaya ¢ikarilmasina
yardimct olmakur. Ayni zamanda pismanlik kapsaminda sunulan
belge cezalandirilabilirlik agisindan siireyi etkileyen bir degisiklik
yaratmasa da Kurulun nihai cezayi belirlerken dikkate aldigt hususlari
etkileyebilir. Soyle ki Ceza Yonetmeligi'nde tesebbiislere uygulanacak
baslangic ceza oraninin, 6zellikle, ihlal dolayisiyla gergeklesen
veya gerceklesmesi muhtemel zararin agirligr ile ihlalin niteliginin
agtk ve/veya agir olup olmadigr gozetilmek suretiyle belirlenecegi
diizenlenmistir. Bu baglamda temel cezanin belirlenmesinde Kurula
genis bir takdir hakk: verilmistir. Dolayisiyla kartelin siiresine iliskin
sunulan belgelerin Kurulun temel cezay: belirlemede takdir hakkini
kullanirken kanaatini etkileyebilecek belge niteligine haiz olabilecegi
soylenebilecektir. Ayrica degerlendirme yapilirken tereddiit edilmesi
durumunda Pigmanlik Kilavuzu baglamindaki lehe yorumlama ve lehe
olanin tercih edilmesi ilkesinin varlig1 da unutulmamalidur.

Fakatburada degerlendirme yapilirken dar ya da genis bir yorumlama
yapilmast pismanliktan beklenen fayday: da bertaraf edebilme ihtimali
tastmaktadir. Nitekim tesebbiisler zaten ¢ok da onemli olmayan bu
tarzdaki belgeleri sunarak indirim alabilmek amaciyla pigsmanlik
miiessesesini suiistimal edebilir. Bu nedenle bu tiir bagvurularin her
olayin kendi kosullar1 ve Pismanlik Yonetmeligi’nin ruhu gergevesinde
degerlendirilmesi ve gerekgelendirilmesi gerektigi soylenebilecektir.

oraninin 3 ila 4 yil arasindaki ihlal siiresinde tesebbiise uygulanacak cezanin 3/5 oraninda
artirtlacagy diizenlenmistir. Bu nedenle bu araliktaki ihlal siirelerinde uygulanacak artirim
orani degismemektedir. Ancak temel cezanin belirlenmesi konusunda Kurula taninan takdir
hakk: kapsaminda s6z konusu belge cezanin tayininde dikkate alinabilir.



Rekabet Hukuku Cercevesinde Pismanlik Programi ve .... Q

Elbette bagvuran tarafindan pismanlik bagvurusu kapsaminda
sunulan bilgi ve belgelerin, bagvuru anindaki en giincel bilgi
olmasinin yani sira tam, dogru, ihlalin niteligi ve derecesini artiran ve
sorusturmayla ilgili olmasi da gerekir. Ayrica bagvuran, sundugu bilgi ve
belgeleri hangi baglamda sundugunu, delillerin sorusturma konusuyla
ilgisinin nasil kuruldugunu miimkiin oldugu kadariyla agiklamalidir.”

Belge degerlendirmesinde nazara alinmasi gereken bir diger husus
ise belgenin yalnizca basvuran sirketin faaliyetlerine degil, ayni
zamanda diger kartel tiyelerinin davraniglarina dair de kayda deger
bilgiler icermesi durumudur.  Burada kastedilen husus sunulan
belgenin i¢ yazisma olup olmadigindan ziyade belgenin igeriginin
kartel yapilanmasina iligkin esasli ve yapinin anlasilmasina yarayan bir
delil olmasidir.

Yukarida da izah edildigi tizere pismanlik bagvurular: bazi riskleri
beraberinde getirmektedir. Bunlardan birisi de s6z konusu pismanlik
mekanizmasinin rakiplerce stratejik bir arag olarak goriilmesidir (Ilicak
vd., 2016, s. 5). Nitekim kartel gibi yapilarda her daim iyelerin
kendilerini giivenceye alma giidiisii vardir. Bu nedenle kendi i¢
isleyisinde bu riske karst suni i¢ yazismalar olugturabilme ihtimalleri
bulunmaktadir. Dolayisi ile sunulan belgenin bir i¢ yazisma belgesi
olmasi halinde s6z konusu belgeye temkinli yaklagmakta fayda vardur.
Bir bagka ifade ile Kurul, pismanlik belgelerinin sonradan uydurulmus
olma ihtimaline kargt degerlendirme yaparken bu olasilig: dikkate
almalidir. Bu amagla i¢ yazismay1 destekleyen ve katma deger yaratan
baskaca deliller sunulup sunulmadigina bakilmast miimkiindiir.

Ote yandan rekabet hukukunda tek bir delile dayanilarak da ihlal
isnadinda bulunulmast miimkiindiir. Dolayisiyla Kurul, sunulan
bir belgenin igeriginin ihlale iliskin yeterli diizeyde ve ciddi bilgiler
icerdigine kanaat getirebilir. Bu nedenle Kurulun tesebbiisiin ig
yazigmasina igerigi itibartyla 6nem atfetmesi ve ihlal sonucuna ulagmasi
da mimkiindir. Bu agidan bakildiginda pigsmanlik kapsaminda
sunulan belgelerin degerlendirilmesi, her somut olayda, belgelerin
sorusturmaya olan katkisi dikkate alinarak yapilmalidir.

Pismanlik bagvurularinda sunulan belgelerin acik ve anlagilir
olmasi beklenilmektedir. Sunulan belgeler Kurul tarafindan kolayca

19 Karar Sayist: 20-33/439-196, Karar Tarihi: 09.07.2020; Karar Sayis:: 19-16/229-101,
Karar Tarihi: 18.04.2019.

65



66

Rekabet Dergisi

incelenebilir ve degerlendirilebilir olmalidir. Nitekim karmagik ve
anlagilmaz deliller, sorusturma siirecini zorlastirabilecektir. Benzer
sekilde ilgisiz ve alakasiz deliller de sorugturma siirecinin gereksiz yere
uzamasina yol acabilecektir.

Ozetle yukarida belirtilen niteliklere sahip bilgi ve belgelerin
pismanlik kapsaminda sunulmasi durumunda belgenin katma
deger yaratugr soylenebilecek ve bagvuru Kurul tarafindan kabul
edilebilecektir. Belgenin katma deger niteliginin belirlenmesi, Kurulun
degerlendirmesine baglidir ve bu durum uygulamada belirsizlik
yaratabilir. S6z konusu kavram yukarida da izah edildigi gibi rekabet
hukuku agisindan gérece yeni bir kavramdir. Bu nedenle yorumlanmasi
ve uygulanmasi bir¢ok faktdre bagli olarak zamanla gekillenecektir.
Ancak, bu kavramin nasil yorumlanmasi gerektigine dair AB, Brezilya,
Japonya gibi yabanci rekabet otoritelerinin uygulamalari, Kurulun
geemis tarihli kararlar1 bu kavramin yorumlanmasinda yol gosterici
olabilir.

1.3.3. Rekabet Kurulunun Yaklasimi

Ulkemizde 2009 ile 2022 yillar1 arasinda toplamda 82 adet kartel
tespit edilmis olup bu kartellerin yalnizca 18’i pismanlik programi
kapsaminda yapilan bagvurularla ortaya ¢ikmisur (OECD 2023).
Belirtilen bu sayilara bakildiginda kartellerin tespitinde pismanlik
programinin yaklasik %22 oraninda kullanildig1 goriilmektedir.

Bilindigi tizere yeni Pigmanlik Yonetmeliginin yayinlanmasinin
akabinde Kurulun sunulan belgelerin degerlendirmesine nasil
yaklastigina iligkin Kurul kararlart heniiz yayimlanmamigtir.”® Dolayist
ile katma deger yaratma kosulunun zorunlu oldugu déneme iliskin
kararlarin  nasil  degerlendirildigi hentiz bilinmemekle beraber
pismanlik kapsaminda sunulan belgenin niteligine iligkin pismanlik
programindan yararlanmak isteyen tesebbiisler agisindan yarar
saglamast amactyla Kurumun 6nceki tarihli pismanlik bagvurular: ve
bu bagvurularda sunulan belgeler ile ilgili yapilan degerlendirmelerin
daha detayli incelemesi faydali olacaktir. Ancak ge¢mis tarihli kararlar,
katma deger yaratan belge kavraminin degerlendirilmesinde dolayli

2 Degisiklik sonrasinda yani 2024 yili icerisinde Kuruma bes adet pismanlik bagvurusu
yapilmustir. Bunlardan bir tanesi bagvurunun kabulii ve tam bagisiklik saglanmasi; bir tanesi
basvurunun reddi ve {i¢ tanesi ise kismi bagisiklikla sonuclanmustir (Kurum igi yazisma).
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olarak yardimeci olsa da, bu kavramin nispeten yeni oldugunu ve
dogrudan bu kavrama odaklanan ¢ok sayida karar bulunmadigini
unutmamak 6nemlidir.

Asagida, Kurulun pismanlik bagvurusu kapsaminda sunulan
belgeleri degerlendirdigi cesitli kararlari yer almaktadir.

Kurulun 2010 yilinda verdigi Gaz Karteli kararinda®' medikal
gaz pazarinda ihalelerde danigiklilik yapildig: iddiasi ile 4054 sayili
Kanun'un 4. maddesini ihlal edip etmediginin tespiti amaciyla 55
tesebbiise sorusturma agilmustir. Onarastirma siirecinde, 12.03.2009
tarihinde Berk Gaz yetkilisi tarafindan pismanlik bagvurusunda
bulunulmustur. Berk Gaz tarafindan pismanlik bagvurusu kapsaminda
medikal gaz alim ihalelerinin rakip tesebbuisler arasinda anlagilarak
paylasildigini gosteren ifadelerin yer aldigi tutanak ve belgeler, Berk
Gaz ile bagkaca bir rakip tesebbiis arasinda kamu hastanelerinin
narkoz gazi ihalelerinde rekabeti ortadan kaldirmak amaciyla bir
anlasma yapilmasina yonelik goriismeler yapildigina iliskin belgeler
sunulmustur. Ayrica yerinde incelemede elde edilen Berk Gazin
misterileri ile ilgili bilgi ve degerlendirmelerin yer aldig1 belgeler ve
bu belgelerde yer alan ifadelerle ilgili goriisme yapilmistir. Dolayisi
ile Berk Gaz pismanlik basvurusu kapsaminda Kurula ayrinuli bilgi
ve belgeler sunarak Kurulun yeni belgelere ulasmasini saglamistir. Bu
nedenle Berk Gaz tarafindan yapilan s6z konusu pismanlik bagvurusu
Kurul nezdinde kabul edilmis ve Berk Gaz'a cezadan tam bagisiklik
verilmistir.?

Kurul bu kararinda, kamu ihalelerinde danigiklilik olmast nedeni
ile kartel tyeleri ile birlikte pismanlik bagvurusu yapan tesebbiisiin
sundugu belgeler de dahil olmak iizere elde ettigi tiim bilgi ve belgeleri
Saveiliga su¢ duyurusu ile beraber iletmistir. Dolayist ile Berk Gaz her
ne kadar pismanlik miiessesinden yararlansa da ihalelerde danigikls
hareket etmesi nedeniyle cezai miieyyide ile kargilasmistir (Coskun

2014, s. 94).

Kurulun 2011 tarihli Sun Expres ve Condor kararlarinda®, Kurul
Giines Ekspres ile Condor’un fiyat tespiti yapmak suretiyle, 4054 say1li

21 Karar Sayist: 10-72/1503-572, Karar Tarihi: 11.11.2010.
22 Kurul Uyesi Murat CETINKAYA ve Kurul Uyesi Resit GURPINAR’in farkli gerekgesi ile

oybirligi ile karar alinmisur.
» Karar Sayist: 11-54/1431-507, Karar Tarihi: 27.10.2011.
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Kanun'un 4. maddesini ihlal eder nitelikte eylemlerde bulunduklarina
hitkmetmis ancak pigsmanlik bagvurusu olan Giines Ekspres'e tam
bagisiklik tanimistir. Bagvuru kapsaminda, bagvuran tarafindan Kurula
tesebbiisler arasindan gergeklestirilen toplanti tutanagi, sunum metni
ve iki taraf arasinda gecen e-posta mesaji ibraz edilmistir. Ayrica ihlalin
stiresi, ihlalin etkili ve yogun oldugu zaman araligi, bagvuru konusu
anlagsmalara taraf tesebbiislerin ana sirketlerinin hangi tarihten itibaren
ilgili anlagmalardan haberdar oldugu hususlarinin yer aldig: bilgiler
sunulmugtur.

Kurul Celik Cember kararinda®, celik ¢ember alim ihalelerinde
danigikli hareket etmek, fiyat ve/veya satis kogullarini birlikte belirlemek
ve bilgi aligverisinde bulunmak suretiyle 4054 sayili Kanun'un ihlal
edildigi iddiast ile sorusturma yiriitmistiir. Dosya kapsaminda,
onarastirma agildiktan sonra ancak sorusturma bildiriminin tebliginin
heniiz yapilmadig1 sirada, pismanlik bagvurusu yapilmisur. Kurul,
taraflarla ilgili bulgularin ¢ogunun, ©n aragtirma ve sorusturma
asamalarinda uzmanlar tarafindan yapilan yerinde incelemelerde elde
edilen kanitlara dayandigini belirtmistir. Ancak, bagvuru sahibinin
sundugu bilgi ve belgelerin, yerinde incelemede elde edilen bulgular:
dogruladigini ve ayrica ihlalin boyutu ve siiresi hakkinda ek agiklik
sagladigini ifade etmistir. Bundan dolay: bagvurana tam bagisiklik degil
indirim uygulanmasina karar vermistir. S6z konusu karar, katma deger
yaratan belgede aranan niteliklerin tespiti i¢in yol gosterici olsa da
verildigi dénem itibariyla Yonetmelik’te aranmayan bir kogulun Kurul
tarafindan kararin verilmesinde etkili olmast bakimindan tutarsizlik
icermekredir.

Pismanlik miiessesesi ile ilgili 6nemli bir baska karar ise Maya
kararidir.” Maya lireticilerinin aralarinda anlagarak ekmek tiretiminde
kullanilan yas maya fiyatlarini yiikseletikleri iddiasi ile yiiriitiilen bu
sorugturmada, Mauri Maya tarafindan 6n aragtirma bagladiktan ve
yerinde inceleme gerceklestirildikten sonra pismanlik bagvurusunda
bulunulmugtur. Bagvuru kapsaminda; ayrinuli olarak gergeklestirilen
toplanti tutanaklari, toplant yerleri (konaklama yeri ve restoran
fatura/fis 6rnekleri, ucus - rezervasyon vb bilgileri), katlimer bilgileri
ve Mauri’'nin uzun ve detayl: sirket i¢i e-posta yazigmalari Kurula ibraz
edilmistir. Ayrica kararda onarastirma asamasinda elde edilen belgelerin,

2 Karar Sayist: 12-52/1479-508, Karar Tarihi: 30.10.2012.
»  Karar sayist: 14-42/783-346, Karar Tarihi: 22.10.2014.
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tesebbiislerden Dosu Maya'nin anlagma iradesine katildigini gosterdigi
ve pismanlik bagvurusunda sunulan bilgilerin ise bu tespiti daha
actk bir hale getirdigi belirtilmistir. Ek olarak sorusturmada bulunan
belgelerle birlikte dosya konusuyla ilgili cok sayida yazismaya ulagilmis
ve pismanlik bagvurusu kapsaminda anlasma iradesini daha netlestiren
ve ozellikle kartel toplantlarini konu alan bilgiler de sunulmustur.
Sorusturma sonucunda Kurul, diger tesebbiislere idari para cezasina
hitkmederken; Mauri Maya ise oy coklugu ile tam bagisiklik elde

etmistir.

Soz konusu karar pismanlik miiessesesinden yararlanilmast
bakimindan tartismalara yol agmustir. Kararin karst oyunda* da
belirtildigi tizere ilgili ddnemde yiiriiklitkte olan Yonetmelik'te, tam
bagisiklik konusu agik¢a diizenlenmis ve bu ¢ergevede bagvuranlarin
tam bagisikliktan yararlanabilmesi icin 6naragtirma sonucunda
elde edilen delillerin bir kartel anlagmasini ortaya koyacak nitelige
haiz olmamasi gerektigi belirtilmistir. Bagka bir ifade ile kartel
yapilanmasinin, pismanlik programi kapsaminda sunulan belgelerle
ortaya c¢tkmasi gerekmektedir. Dosya kapsaminda, 6naragtirma
kararindan sonra, pismanlik bagvurusundan 6nce yapilan yerinde
incelemelerde Kurulu ihlal sonucuna ulastiracak ¢ok sayida somut
belge elde edilmistir. Bunun yaninda pismanlik bagvurusundan
bagimsiz olarak dosyada ihbarci olarak basvuruda bulanan gergek kisi
de bir kartel anlagsmasinin varligini gésterecek toplantilarin yapildigina
iligkin delilleri ortaya koymustur. S6z konusu bilgiler, pismanlikta
bulunan tarafca basta Kurula ibraz edilmemis, daha sonra yapilan
yazigmalarla teyit edilmistir. Ek olarak kararin karst oyunda, genelde
pismanlik bagvurusu oncesinde yerinde incelemelerde ele gegen ¢ok
sayida somut belge ve ihbarci tarafindan ortaya konulan dogrulugu
bagka yollarla da teyit edilmesi miimkiin olan deliller gozetildiginde;
pismanlik bagvurusunda bulunan tesebbiisiin bagvurusu olmasa dahi
4054 sayili Kanun’un 4. maddesinin ihlal edildigi sonucuna ulastiracak
delillerin somut dosyada bulundugu ve elde edilen delilerin piyasa
da olusan fiyat paralelligi ile birlikte degerlendirilmesi halinde ihlal
sonucuna ulagilmasinin kaginilmaz oldugu belirtilmektedir. Bu nedenle
onarastirma sonucunda elde edilen deliller, hakkinda sorusturma
yuritilen tesebbislerin ihlal icinde olduklarini kanitlamaya yeterli
oldugundan, pismanlik bagvurusunda bulunanin sunmus oldugu

2% Kurul 1. Bagkan’t Kenan TURK iin karst oyu.
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belgelerin niteligi, zamanlamasi gozetildiginde Mauri’nin bagvurusunun
tam bagisiklik icin gerekli kogullar: tasimadigi ancak ceza indirimine
konu olabilecegi ifade edilmistir.

[lgili Kurul kararina karst, bagisikliktan yararlanmayan Lesaffre?,
Pak Gida ve Dosu Maya®® dava yoluna gitmistir. Pak Gida tarafindan
Danistay 13. Dairesi’nde agilan davada® davact iddialarin pismanlik
hitkiimlerinden faydalanmak isteyen Mauri'nin suglamast oldugunu
belirterek, pismanlik hitkiimlerinden faydalanan Mauri’nin 6n
aragtirma ve sorusturma safhasinda elde edilen delillere ragmen tam
bagisikliktan yararlandirilmasinin hukuka aykiri oldugunu belirtmistir.
Mahkeme konu hakkinda; delillerin bagka bir tesebbiiste ya da
pismanlik bagvurusu kapsaminda elde edilmis olmasinin ispat giicinii
etkilemeyecegi, pismanlik programinin rekabet otoritesi ile kartel
tiyelerinden biri arasinda, kartelin tespitine veya ispatlanmasina yonelik
isbirligi karsiliginda farkli kapsamlarda imkéin saglanmasina yonelik
bir durum oldugu ve rekabet hukukunda pismanlik miiessesinin amaci
ve Pigmanlik Yonetmeligi uyarinca Kurula taniman takdir yetkisi goz
oniinde bulunduruldugunda yiiriitiilen isbirliginin niteligi, etkinligi
ve zamanlamasi dikkate alinarak ilgili tesebbiise idari para cezas
verilmemesine iligkin Kurul kararinda bu yoniiyle de hukuka aykirilik
bulunmadigina hitkmederek davay: reddetmistir.*

Ozetle Maya karar;, Kurul tarafindan onarastirma siirecinin
baglatldigi, hatta yerinde inceleme yapildigi ve ihlali ispat etmeye
yarayan cokca delil elde edilmesine ragmen yine de pismanlik
kapsaminda sunulan belgelerin kabul edildigi ve tesebbiise tam
bagisiklik saglandigi bir karardir. Bu anlamda ilgili kararin tesebbiisleri
pismanlik programindan yararlanmaya tegvik eden bir karar oldugu
soylenebilecektir.

Kurulun 2015 tarihli Hazir Beton kararinda®' ise hazir beton

7 Bkz. Danistay 13. Dairesi’nin 11.12.2019 tarihli ve 2017/2124 E., 2019/4245 K. sayili
Karar:.

# Bkz. Danistay 13. Dairesi’nin 11.12.2019 tarihli ve 2017/1976 E., 2019/4246 K. sayili
Karari.

# Bkz. Danigtay 13. Dairesi’'nin 11.12.2019 tarihli ve 2015/3353 E., 2019/4244 K. sayili
Karari

30 lgili karar temyiz edilmis ve Danistay Idari Dava Daireleri Kurulu 2020/1412 E. ve
2021/1608 K. sayist ile davacinin temyiz istemini reddetmistir.

3 Karar Sayist: 15-37/585-204, Karar Tarihi: 06.10.2015. (Benzer sekilde Kurulun
16.11.2016 tarihli ve 16-39/654-293 Karar sayili kararinin karsi oyunda da benzer bir
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firmalarinin anlasarak fiyatlara zam yapuklari ve ihalelere danisikls teklif
verdikleri iddiast ile onarastirma yiirtitiilmiistiir. Dosya kapsaminda,
incelenen tegebbiislerin iletisim halinde olduklarint gosterir herhangi
bir belgeye ulagilamamis ya da bu tesebbiislerin aralarinda yapmis
olduklari bir anlasma tespit edilememistir. Bu nedenle 6narastirma
sonucunda oy ¢oklugu ile sorusturma agilmamasina karar verilmistir.

Ancak s6z konusu kararda, Kurul tiyelerinden birisinin kargi oyunun
gerekeesinde gegmis donemlerde Rekabet Kurumu nezdinde yiiriitiilen
dosyalar bakimindan onarastirma siireclerinde elde edilemeyen ama
sorusturma donemlerinde ihlalin varligini ortaya koyan delillere
ulagilma ihtimalinin oldugu vurgulanmistir. Nitekim kararin karg:
oy gerekeesinde pigsmanlik bagvurusunun hala yapilabilecegi ve dosya
kapsaminda delil elde etme imkani hala varken belge edinilemediginden
bahisle sorusturma siirecinin baglatlmamasinin  hukuka uygun
olmadig ifade edilmistir.

Kurul, katma degerli belge zorunlulugu aramadig; eski Yonetmelik
doneminde dahi sunulacak delillerin 6nemli ol¢tide katma deger
saglayacak delil olmasini beklemistir. Nitekim yukarida da belirtilen
Ambarls Ro-Ro kararinda® Kurul, ibraz edilecek deliller bakimindan,
onemli ol¢tide katma deger yaratan delil sunulmasini beklemese
de ihlali kabul eden tesebbiis tarafindan belirli bir diizeyde katma
deger yaratan belge sunulmasinin gerektigini belirterek bu durumun
pismanlik miessesesinin dogast geregi oldugunu ifade etmistir. S6z
konusu pismanlik bagvurusu, sorusturma agilmasi kararindan sonra
yapilmistir.  Ote taraftan s6z konusu dosyada yerinde incelemede
elde edilen belgeler ihlalin varligina iligskin yeterli dlctide delil niteligi
tasimaktadir. Bu sebeple Pismanlik Yonetmeligi kapsaminda yapilan
pismanlik bagvurusu, dnaragtirma karari ile sorusturma raporunun
tebligi arasindaki siirede yapilan bagvurulara uygulanan kismi bagisiklik
kapsaminda ele alinmisur.

Gaziantep ilinde oto ekspertiz hizmeti sunan tesebbiislerin
fiyat tarifelerini birlikte belirledigi iddiast kapsaminda yiiriitiilen
sorugturmada® sorusturma evresinde Siiper Test tarafindan pismanlik
bagvurusunda bulunulmustur. Bagvuruda Kuruma, basta kartele taraf
olan tesebbiislerin isimleri, kartelle ilgili gériismelerin tarihleri, yerleri

yaklagim goriilmektedir.)
32 Karar Sayist: 19-16/229-101, Karar Tarihi: 18.04.2019.
3 Karar Sayist: 20-33/439-196, Karar Tarihi: 09.07.2020.
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ve katlimcilart olmak tizere kartelle ilgili bilgi ve belgeler sunulmustur.
llgili kararda pismanlik kapsaminda sunulan bilgi ve belgelerin
niteligi hakkinda tegebbiisiin bagvuru anindaki en giincel bilgisinin
olmasinin yani sira tam, dogru ve sorusturma konusuyla alakali olmasi
gerektigi vurgulanmigtir. Ayrica sunulan bilgi ve belgelerin; hangi
baglamda sunuldugunun, delillerin sorusturma konusuyla ilgisinin
nasil kuruldugunun miimkiin oldugu kadariyla agiklanmas: gerektigi
belirtilmistir. Bu cercevede, Siiper Test tarafindan yapilan pismanlik
basvurusunda ihlalin baslangic tarihi, ihlalin stiresi, ihlalin taraflarina ve
isleyisine iligkin bilgi ve belgelerin sunulmas: pismanlik bagvurusu i¢in
yeterli goriilmiis ve ilgili bilgi ve belgelerin sorusturma kapsamindaki
degerlendirmelere katki sundugu sonucuna ulagilmistir. Sonug olarak
tarafa verilen idari para cezasinda indirim yapilmistir.

Kurulun Beypazar: kararinda® Beypazari ve Kinik'in 4054 sayili
Kanun'un 4. maddesini ihlal ettikleri iddiast ile yiiriitiilen sorusturmada
pismanlik bagvurusunda bulunan Beypazari tarafindan; ihlalin stiresi,
etkiledigi tirtinler, taraf olanlarin isimleri, taraflar arasindaki gortismeler
gibi ihlalle ilgili bilgi ve belgelerin Kurula iletildigi gortilmektedir.
Dosya kapsaminda sunulan bu belgeler dogrultusunda tarafa idari para
cezasinda indirim uygulanmugtir.”

llgili kararlar incelendiginde Kurulun pismanlik miiessesini
kullanirken tegebbiis acisindan 6zendirici ve tesvik edici sekilde
davrandig goriilmektedir. Nitekim yukarida yer alan kararlar dikkate
alindiginda tesebbiislerin sunulan belgeler neticesinde ihlalin siiresi,
niteligi, taraflar vb. hususlar hakkinda ayrintli ve detayli bilgi sunmasi
halinde indirim aldigi goriilmektedir. Bu kapsamda eski Yonetmelik
déneminde aslinda zimnen beklenen katki yaratma durumu mevcut
Yonetmelik ile hukuki bir boyut kazanarak mevzuatimiza girmistir.

1.3.4. Yabanci Rekabet Otoritelerinin Uygulamalarinda
Pismanlik Programi Kapsaminda Sunulan Belgelere Bakis

Pismanlik programlari pek c¢ok iilkede kartellerle miicadele
kapsaminda kullanilan bir yontemdir. Yabanci rekabet otoritelerinin
uygulamalarinda da pigsmanlik bagvurulari ve bu bagvurularda

3 Karar Sayist: 22-23/379-158, Karar Tarihi: 18.05.2022.

% Dosyanin yiiriitiildiigii donem itibariyla mevzuatta katma deger saglamasi saru
bulunmamaktadir.
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sunulan katma deger yaratan belgeler, rekabet ihlallerinin ortaya
¢tkarilmasinda kritik rol oynamaktadir. Pismanlik miiessesesi Amerika
Birlesik Devletlerinde (ABD) anti trost uygulamalari kapsaminda
etkin bir mekanizma olarak 1978 yilinda dogmus ve oradan da
diger tilkelere yayilmistr (Wils 2007, s. 14; Sarag 2013, s. 68). 90’li
yillara gelindiginde ise program, kartellerin tespiti agisindan biiyiik
basarilar elde etmistir (Hammond 2004, s. 1). Bu kapsamda ABD’de,
pismanliktan yararlanmak i¢in Antitrost Dairesine ihlale iligkin dogru,
actk, giivenilir ve tam bildirimler yapilmalidir (Kocaer 2005). AB'de
de benzer sekilde en biiyiik karteller pismanlik programi araciligs ile
ortaya ¢ikarilmistr (Toprak 2020, s. 1).

AB, Japonya, Brezilya gibi iilkelerdeki rekabet otoriteleri de
pismanlik bagvurularini sorusturmanin hizlanmasinda ve daha dogru
birsekildesonuclandirilmasindaénemlibiraracolarak kullanmaktadir.®®
Pismanlik bagvurusu kapsaminda sunulan belgeler, kartel faaliyetlerinin
isleyisini, etkilerini ve katilimecilarint agiga ¢ikararak bagvuranlara ceza
indirimi veya muafiyet saglamaktadir.

ABde pismanlik programina iligkin uygulamalara 1996 yilinda
baslanmis ve giiniimiize kadar ¢ok sayida kartelin ortaya ¢ikarilmasi
saglanmigtir (Uyanik 2002, s. 40; Wils 2007, s. 15; Kekevi 2008, s. 8;
Toprak 2020; s. 6). 1996 yilinda yayimlanan Pismanlik Tebligi’nde,
2002 ve 2006 yillarinda cesitli degisiklikler yapilmistur. Halihazirda,
pismanlik programinin 6zellikleri 2006 yilinda degistirilen Tebligde
yer almakeadir.

1996 yilinda yayimlanan ilk diizenlemeye gore, para cezasindan
bagisiklik saglanmasi i¢in kartel hakkinda belirleyici nitelikte delil
sunulmast gerekmekteydi. 2002 yilinda yapilan degisikliklerle
bagisiklik saglanmasi Komisyonun takdirine bagli olmaktan ¢ikarilmis
ve inceleme gergeklestirildikten sonra da miimkiin hale getirilmis ve
buna ek olarak para cezasindan bagisiklik saglanmasi icin aranan delil
esigi yiikseltilmistir (Toprak 2020).

2002 yilinda yapilan degisiklik ile ilgili Komisyon duyurusunda®
katma deger kavramina yer verilmis olup s6z konusu kavram sunulan
belgelerin niteligi ve ayrint diizeyinin, Komisyonun gergegi kanitlama

% Giiney Kore, Macaristan, Birlesik Krallik, Pakistan ve Singapurda kartellerin tespiti
amactyla ihbar edeni édiillendirme tercih edilmektedir (Toprak 2020, s. 24).

% 2002 tarihli metin: https://eur-lex.curopa.cu/legal-content/EN/TXT/PDF/?uri=CELEX
:52002XC0219(02)& from=EN, (Erisim Tarihi: 01.04.2025)
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kabiliyetini ne 6l¢iide giiglendirdigi seklinde ifade edilmistir.

Duyurunun ilgili maddeleri incelendiginde; ihlalin gergeklestigi
zamana iliskin yazili ve dogrudan deliller, sonradan olugan ve dolayli
delillere nazaran daha degerli kabul edilmistir. Ayrica sunulan belgelerin
baskaca kaynaklardan dogrulanabilmesi de Komisyon nezdinde delilin
degerini belirlerken 6nemli bir faktdr olarak kargimiza ¢ikmakreadir.

Komisyon ayni zamanda 2002 yilinda pismanlik mevzuatina iligkin
varsayimsal bagvuru sistemini diizenlemistir. Buna gore pismanlik
programina varsayimsal basvuru kapsaminda bir bagvuru yapilmus
ise kartel tarafi, bagvuru yaparken Komisyona igeriginde vermeyi
planladigi belgelerin neler oldugunu belirten bir liste sunmaktadir. AB
mevzuatina gore Komisyon s6z konusu listedeki belgeleri pismanlik
bagvurusunun kabulii icin yeterli goriirse belgelere dair orijinal
evraklar ibraz edilmektedir (Kekevi 2008, s. 24; Toprak 2020, s. 16).
Akabinde Komisyon asli sunulan belgeler ile listede yer alan belgelerin
birbirine uygunlugunu teyit etmektedir. Daha sonra ise pismanlik
programina bagvurana bagisiklik taninmaktadir. Aksi halde bagvuran,
bagvurusunu geri ¢ekebilmekte veya bagvurusunun para cezasindan
indirim hiikiimleri kapsaminda degerlendirilmesini isteyebilmektedir.
Bagvurunun geri ¢ekilmesi durumunda Komisyon s6z konusu belgeleri
ihlalin tespitinde kullanamamaktadir. Fakat Komisyonun olagan
yetkilerini kullanarak s6z konusu delilleri elde etmesinin 6niinde de
bir engel bulunmamaktadir. Ayni hususlar sozlii bagvurular iginde
gecerlidir (Toprak 2020, s. 7).

Pismanlik programi, fayda-maliyet dengesine dayanmaktadir.
Nitekim ABde, hem 1996 yilinda hem de 2002 yilinda yayimlanan
Komisyon metninde, AB vatandaslarinin ve tiiketicilerin, kartellerin
ortaya ¢ikarilmasindaki menfaatinin isbirliginde bulunan firmaya para
cezasi uygulanmasindan daha 6nemli oldugu belirtilmistir.

Halihazirda yiiriirliikee olan 2006 yilinda yapilan degisiklikler®® ile
birlikte Komisyonun para cezalarinda bagisiklik tutmast igin aradig
delil esigi yiikseltilmistir. Ayrica pismanlik programindan yararlanmak
isteyenlere, kartelle ilgili bilgi ve belgeleri tamamlamasi igin siire
verilmesi hususu da diizenlenmistir. Bu kapsamda Komisyon tarafindan
tayin edilen siirede programa basvuru sirasinin korunmasi esastir. Buna

3% 2006 tarihli metin: https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:
52006XC1208(04)& from=EN, (Erisim Tarihi: 01.04.2025)
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ek olarak s6z konusu tebligde, tesebbiis beyanlarinin korunmasina
yonelik de cesitli diizenlemeler yapilmigtir. Tiim bunlarla beraber 2006
yilinda yapilan teblig degisikligi ile bagisiklik ve indirim saglanmast
icin aranan delil esiginin yiikseltilerek ve programa sozlii bagvuru
olanag getirilerek pismanlik programinin etkinliginin arttirilmasi
amaglanmugtir (Toprak 2020).

AB mevzuatunda para cezasindan muafiyet taninmast igin Tiirk
rekabet hukukundaki gibi zamansal bir sinirlama s6z konusudur. Buna
gore Pismanlik Tebligi’nin 8. maddesinde, Komisyon tarafindan kartel
hakkinda heniiz bir inceleme gergeklestirmeden yapilan bagvurular ve
inceleme gergeklestirildikten sonra yapilan bagvurular seklinde ikili bir
ayrim yapilmustir.

Kartel taraflarinin tam muafiyetten yararlanamadigi durumlarda
para cezalarinin indirilmesi miimkiindiir. Buna iliskin halihazirda
yurirlitkte olan 2006 tarihli tebligin 24. maddesinde tesebbiislere
uygulanacak para cezasinin indirilmesi icin Komisyonun elindekilere
kwyasla  onemli  olgiide  katma  deger saglayacak nitelikte belge
sunulmasi gerekmektedir. Bu c¢ercevede, 2006 tarihli tebligin 26.
maddesinde indirim oranlarinin araliklart diizenlenmistir. Buna
gore soz konusu programa ilk basvuran tesebbiise uygulanacak para
cezasinda %30 ila %50 arasinda, ikinci bagvuran tesebbiise %20 ila
%30 arasinda ve sonraki basvuran tesebbiislere ise %20 oranina kadar
indirim 6ngoriillmektedir.

2002 yilinda yayimlanan tebligde Komisyonun inceleme yapmasina
olanak saglayacak nitelikte delil sunulmasi gerektigi belirtilmekee iken,
Pismanlik Tebligi’nin devam eden maddelerinde, bagvuran tarafindan
kartelle baglanuli olarak Komisyonun bir inceleme yapma karari
almast icin yeterli belge sunulmasi gerektigi belirtilmektedir. S6z
konusu degisiklik ile Komisyonun incelemelere daha ¢cok odaklanmay:
hedefledigi séylenebilecektir (Toprak 2020, s. 9).

Bilindigi  tizere Komisyon da pismanlik  bagvurularinin
degerlendirilmesinde katma deger yaratan belge sunma sartini
aramaktadir. Bunu degerlendiritken de sunulan delilin ayrinuli
olmasina ve delilin Komisyonun ihlali ortaya koyma yetenegini ne
ol¢iide gliglendirdigine bakilmaktadir (Wils 2007, s. 10). Ayrica
bu belgelerin kartelle baglanuli ve dogrulanabilen deliller olmasi
gerekmektedir (Wils 2016, s. 6). Gortldigi tizere Komisyon isbirligi
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yapan tesebbiislerin sundugu delillerin, sorusturmanin seyrini ne kadar
degistirdigini ve kartelin ortaya ¢ikarilmasina ne kadar katki sagladigini
degerlendirmektedir.

Yukarida ayrintuli sekilde yer verildigi tizere 1996 tarihli Pismanlik
Tebligi, 2002 ve 2006 yillarinda olmak iizere iki defa degisiklige
ugramustir. Bu  degisikliklerde dikkat ¢eken husus bagisiklik ve
indirim saglanmasi icin aranan delil esiginin kademeli bir sekilde
yiikseltilmesidir. (Toprak 2020, s. 10). Nitekim 2006 yilindaki teblig
degisikligi ile soz konusu delil esigi somutlagtirilarak sunulan belgelerin
Komisyonun ihlali ispat etmesini saglayacak nitelikte olmasi gerektigi
vurgulanmugtr.

Asagida Komisyonun bakis agisini anlama ve konunun daha da
somutlagmasi adina bazi 6rnek Komisyon kararlarina deginilmistir.

AB uygulamasinda genel mahkeme Peroxidos Organicos kararinda®,
pismanlik mevzuatinda bagisiklik ve ceza indiriminden yararlanma
sartlari arasinda dogru bilgi sunma zorunlulugunun da bulunmasindan
hareketle, pismanlik talebinde bulunan tesebbiislerin Komisyonu
yaniltacak sekilde bilgi vermesinin rasyonel olmadigy, zira béyle bir
durumda pismanliktan yararlanma imkininin tehlikeye diisecegi
belirtilmistir.

Komisyonun ltalian Raw Tobacco kararinda® inceleme yapildiktan
sonra yapilan pismanlik bagvurusunda sozlesmeler, toplanti notlart
ve goriismeler ile ilgili bilgi ve belgelerin sunuldugu goriilmektedir.
Nihayetinde Komisyon soz konusu belgeleri yeterli nitelikte bulmustur.
Ancak bagvuran tesebbiisiin diger tesebbiislere pismanlik bagvurusu
yapugina dair bilgi verdigi tespit edildigi i¢cin her ne kadar belgeler
yeterli bulunsa da tegebbiis tam bagisiklik hakkini kaybetmistir (Kekevi
2009, s. 98).

Benzer sekilde Cartonboard kararinda®' da Komisyon yerinde
inceleme gergeklestirildikten sonra sunulan belgelerin ihlalin varligini
ortaya koymada ne denli etkin oldugunu nazara alarak ve siireci
hizlandirip hizlandirmadigina bakarak bir degerlendirme yapmustir
(Kocaer 2005). Soz konusu kararda, pismanlik bagvurusu yapanin
Komisyona ayrintili kanit sunmast ve ihlali kabul etmesi karsiliginda

3 Case COMP/E-2/37.857. Organik peroksitler (2006)
4 Case COMP/C.38.281/B.2 Raw Tobacco Italy (2005).
4 Cartonboard [1994], O.]. 1L.243/1.
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bagisiklik elde ettigi goriilmektedir (Sufrin vd., 2023, s. 983). Soz
konusu karar AB rekabet hukukundaki pismanlik programinin heniiz
tam olarak gelismedigi bir ddneme ait oldugu i¢in, bu karar 6zelinde
pismanlik miessesesinin belirleyici bir rol oynadigini sdylemek pek
mimkiin degildir. Ancak aktif isbirliginin, cezanin belirlenmesinde
dikkate alinmasi gereken bir husus oldugunu vurgulamas: bakimindan
onemli bir karardir.

AB’de rekabet hukuku kurallarini uygulamakla yiikiimlii ve yetkili
olan Komisyon, 04.12.2013 tarihli Y/RDs karteli karar1** kapsaminda
alt1 finansal kuruma para cezasi verilmesine hitkmetmistir. Bahse konu
alt tegebbiis: UBS, RBS, Deutsche Bank, Citigroup, JPMorgan ve RP
Martin unvanli broker firmasidir. Ilgili Komisyon kararinda bankalarin
kartel kapsaminda JPY LIBOR ve Euroyen TIBOR® referans faiz
oranlari, hakkinda birbirleri ile iletisime gectigi, #rading pozisyonlar:
ve fiyat stratejileri konusunda hassas bilgi paylasiminda bulunduklar:
ifade edilmistir. Ilgili dosya kapsaminda pismanlik programindan
yararlanmak i¢in bagvuran UBS tam bagisikliktan faydalanarak cezadan
muaf tutulmugtur. Benzer sekilde Komisyonun spot déviz karteline
yonelik olarak yiiriittiigii sorusturma ile spot piyasada islem goren 11
farklt déviz kuru ile ilgili faaliyetler kapsaminda kartel olusturduklar:
gerekgesiyle bes bankaya para cezasi verildigi duyurulmustur. Duyuruda,
dogrudan rakip olan #raderlarin birbirlerini kisisel olarak yakindan
tanidiklari ve biitiin is giini boyunca Bloomberg terminallerindeki
sohbet odalarinda kendi trading faaliyetleri ve diger ¢esitli konular ile
ilgili olarak yogun iletisim kurduklart belirtilmistir. UBS Komisyona
Pismanlik Bildirimi kapsaminda bagisiklik bagvurusunda bulunmus ve
bunu diger taraflarin bagvurular: takip etmistir. Kararda taraflar kartele
katildiklarini ve bundan sorumlu olduklarini kabul etmislerdir.** UBS
her iki kararin da muhatabidir ancak kartellerin varligini Komisyona
ifsa ettigi i¢in kendisine ceza verilmemistir. Bu 6rnek, Komisyonu'nun
isbirligine ne kadar deger verdigini ve ihbarcilik mekanizmasinin
rekabet ihlalleri kapsaminda yiiriitiilen incelemelerin sonuglanmasinda
ne kadar etkili oldugunu géstermekeedir.

UBS’nin ilgili bagvurularinda spot déviz takast piyasasinda

4 Case AT.39861, 04.12.2013.

% Sz konusu oranlar Japonya'da faaliyet gésteren bankalarin kendi aralarinda bor¢landiklart
faiz oranlaridur.

#  htep://europa.eu/rapid/press-release_IP-19-2568_en.htm (Erisim Tarihi: 29.12.2024)
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trader’larin hassas bilgileri paylasugi karteli ilk ihbar eden banka
olmugstur. UBS’nin sundugu elektronik sohbet kayitlari, traderlar
arasindaki koordinasyonu ve bilgi alisverisini acik¢a gosteren mesajlar,
Komisyonun kartelin isleyisini ve katulimcilarini tespit etmesinde
hayati rol oynamistir. Burada dogrudan ve inkari zor olan kanitlarin
sunulmasinin UBS’nin tam muafiyet almasini sagladig1 sylenebilir.

Komisyon, stiren monomer® pazarindaki satin alimlarla ilgili kartel
anlasmasinedeniyle Sunpor, Synbra, Synthomer, Synthos ve Trinseo’ya
toplam 157 milyon avro para cezast vermisti. INEOS, pismanlik
programi kapsaminda Komisyona karteli ifsa ettigi icin para cezasina
carpurilmamistir. Diger tesebbiisler ise Komisyon ile isbirligi yapmalar:
nedeniyle para cezalarinda indirimden yararlanmistir. Komisyon, para
cezalarini belirlerken 6zellikle ihlale iligkin stiren alimlarinin degerini,
ihlalin niteligini, cografi kapsamini ve siiresini dikkate almistir.*® Séz
konusu kararda, pismanlik programi kapsaminda ilk ihbarci olmanin
onemive Komisyonun ihbarcilari 6diillendirme konusundaki kararliligs
vurgulanmaktadir. Burada INEOS, Komisyona diger kartel tiyeleri
arasindaki gizli anlagmalari detaylandiran ve fiyat koordinasyonunu
kanitlayan i¢ yazigmalar, e-postalar ve toplanti notlari sunmustur.

Komisyon, Otomobil Emisyon Karteli duyurusunda® Daimler,
BMW ve Volkswagen grubunun azot oksit temizligi alaninda teknik
gelistirme konusunda isbirligi yapmak suretiyle kartel olusturdugunu,
“AdBlue” teknolojisi konusunda rekabeti kisitladiklarint ve AB
rekabet kurallarint ihlal ettigini tespit etmistir. Ilgili kartelin varlig:
ile ilgili Komisyonu ilk haberdar eden tesebbiis Daimlerdir. Bu
kapsamda tesebbiise para cezasindan tam bagsiklik saglamisur.
Volkswagen grubu, pismanlik programi kapsamindaki para cezasinin
azalulmasindan yararlanmigtr. Azaltma, isbirliginin zamanlamasini
ve Volkswagen grubunun sagladigi kanitlarin Komisyonun kartel
varligini kanitlamasina ne 6lgiide yardimer oldugunu yansitmakeadir.
Daimler’in sundugu teknik toplantilara dair notlar, sirket ici analizler
ve rekabeti engellemeye yonelik stratejileri iceren belgeler, Komisyonun
ihlali anlamasina ve diger sirketlerin roltinii belirlemesine 6nemli katk:

45 Stiren monomer, yaygin olarak polyester inceltici olarak da adlandirilmakta olup temel
islevi polyester reginelerinin ve jelkotlarin viskozitesini diisiirmek ve plastikler, regineler,
kauguklar ve lateksler gibi birgok kimyasalin temel girdisi olan kimyasal tiriindiir.

46 https://ec.europa.cu/commission/presscorner/detail/en/ip_22_7168

47 Komisyonun Duyurusu icin bkz. https://ec.europa.cu/commission/presscorner/detail/es/

ip_21_3581 (Erisim Tarihi: 07.04.2025)
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saglamugtir. S6z konusu karar bir yandan sunulan belgelerin detayli
olmast gerektigi gosterilirken 6te yandan da zamaninda isbirliginin
onemi vurgulanmaktadir.

Komisyonun son yillarda pismanlik miiessesesinin 6nemli rol
oynadig1 bir bagka incelemesi Omriinii Tamamlamis Araglarin Geri
Déniisiimii Karteli® ile ilgilidir. Komisyon, 15 biiyiik otomobil
ireticisine ve Avrupa Otomobil Ureticileri Birligi'ne (ACEA) 6mriini
tamamlamis araglarin geri dontigiimiine iliskin uzun siireli bir kartele
kauldiklar: gerekgesiyle toplam 458 milyon Avro para cezast vermistir.
Déort sirket, pismanlik programi kapsaminda Komisyon ile isbirligi
yapmuistir. Bunlardan Mercedes-Benz, Komisyona pismanlik programi
kapsaminda kartelin varligini ilk bildiren ve ifsa eden tegebbiis olarak
para cezalarindan tam bagisikliktan yararlanmistir. Stellantis (Opel
dahil), Mitsubishi ve Ford, Komisyon ile is birligi yaptiklari icin para
cezasinda indirimden yararlanmistr.

Bunun yami sira ilgili kararlarda/duyurularda Komisyon,
sorusturmanin bitiinligini korumak ve isbirligi yapan taraflarin
gizliligini saglamak amaciyla sunulan belgelerin igerigini detayls
olarak kamuoyuyla paylagsmadig icin ilgili karar kapsaminda kamuya
actk kaynaklarda o6zellikle hangi belgelerin pismanlik kapsaminda
sunulduguna, bu belgelerin niteliklerine dair ayrinuli bilgiye ulagmak
miimkiin olamamugtir. Ancak tegebbiislere uygulanan para cezalari
dikkate alindiginda sunulan belgelerin, Komisyonun sorusturmasini
onemli ol¢iide kolaylastirdigi ve bu nedenle bagvuran tarafa ceza
indirimi veya muafiyeti sagladig1 sdylenebilecektir.

Tim bu bilgiler 1siginda Komisyonun pismanlik kararlarinda,
bagvuran tesebbiisiin sundugu ve kartelin varligini, isleyisini ve
etkilerini detayli ve dogrudan kanitlayan belgelerin yiiksek katma
degerli oldugunun kabul edildigi soylenebilecektir. Bu nitelikteki
belgeler Komisyonun kartelleri tespit etme ve cezalandirma etkinligini
onemli dl¢tide artirmakta ve tam muafiyet veya para cezasinda indirim
almasini saglamakeadir.

Yukarida belirtilen kararlardan da anlagildigi tizere Komisyon,
pismanlik  bagvurusunu degerlendirirken sunulan  delilin  ne
kadar detayli ve kapsamli olduguna dikkat etmektedir. Nitekim

48 Komisyonun Duyurusu icin bkz. https://ec.europa.cu/commission/presscorner/detail/en/

ip_25_881 (Erisim Tarihi: 07.04.2025)
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degerlendirmelerinde yazili ve ihlalle direkt baglantli olan delillere
olmayanlara gore daha fazla 6nem atfetmektedir (Kocaer 2005). Bu
kararlar, Komisyonun sorusturmanin seyrini degistiren ve kartelin
ortaya ¢ikarilmasina 6nemli katki saglayan delilleri dikkate aldigini
gostermektedir.

Brezilyada da pismanlik programlari, kartellerle miicadelede 6nemli
bir ara¢ olarak kullanilmaktadir. Brezilya'nin rekabet otoritesi CADE
(Conselho Administrativo de Defesa Econdémica), pismanlik programina
basvuranlarla  bir belge imzalamaktadir. Imzalatilan metinde
ayrinuli sekilde ihlalin diger katlimcilarinin, ihlal siiresinin ve ihlali
kanitlayabilecek bilgi ve belgelerin CADE’ye sunulmas: gerektigi ifade
edilmektedir. Ayrica CADE, 2021 yilinda Pigmanlik Bagvurularinda
Delil Sunma Parametrelerine iligkin Kilavuz yayimlamigstir. Buna gore;
soz konusu deliller CADE’nin elinde olmayan, 6zgiin ve kritik neme
sahip belgeler olmalidir.” Buna ek olarak bagvuruculardan yalnizca
ilk bagvuran tesebbiise bagisiklik saglanmaktadir. Bu bagvuruda da
bagvuruculardan ayrinuli bilgi vermeleri beklenilmektedir.”

Japonyada da pismanlik programi, kartellerle miicadelede 6nemli
bir aragur. Japonyada, AB uygulamasina benzer gekilde, Japon Adil
Ticaret Komisyonunun (JFTC) elinde olmayan delillerin pismanlik
bagvurusundabulunan tarafindan JFTC’ye sunulmasi beklenilmektedir.
JFTCde bagvurular sayr sinirina tabi tutulmus ve JFTC incelemeye
basladiktan sonra yapilan bagvurularda sunulan belgelerde aranan
standart yiikseltilmistir (Toprak 2020, s. 59).

Sonug olarak diger iilke uygulamalarina bakildiginda da pigsmanlik
programikapsamindasunulanbelgelerin niteliklibilgive belge olmasinin
arandi@1 gorilmektedir. Ayrica sunulan belgeye iliskin bir katma deger
yaratma kogulunun aranmasinin yani sira bagvuruculardan detayl,
ihlale iliskin kapsamli ve somut belgeler sunulmasi beklenilmektedir.
Bu agidan mevzuaumizin, yeni Yonetmelik'le getirilen katma deger
yaratma sarti ile globaldeki 6rneklere yakinsadigi séylenebilecektir.

® https://cdn.cade.gov.br/Portal/centrais-de-conteudo/publicacoes/guias-do-cade/ Guide-
Parameters-for-submitting-evidence-in-leniency-applications-Atualizado.pdf (Erisim Tarihi:
31.12.2023)

50 https://www.gov.br/cade/pt-br/assuntos/programa-de-leniencia
(Erisim Tarihi: 31.12.2023)
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1.3.5. Uygulamada Olugabilecek Potansiyel Problemler

Katma deger yaratan belge kavraminin uygulamaya gecirilmesinde
gesitli zorluklar ve potansiyel problemler ortaya gikabilecektir. Ornegin;
s6z konusu kavraminin siibjektif olmasi farkli yorumlara yol agabilir,
Kurul ve tegebbiisler arasinda bir belgenin katma deger niteligini haiz
olup olmadig1 konusunda anlagmazliklar ortaya ¢ikabilir. Yine benzer
sekilde belgenin “katma deger” niteliginin belirlenmesinde kullanilacak
kriterlerin net olmamasi da uygulamada tutarsizliklara sebep olabilir.

Mevzuatta yapilan katma deger yaratan belgenin taniminin
muglakligt hukuki belirlilik ilkesinin saglanmasi noktasinda sorun
teskil etmektedir. Nitekim Anayasa Mahkemesi de kararlarinda hukuki
belirlilik ile ilgili asi/ olanin mubtemel mubataplarinin meveut sartlar
altinda belirli bir islemin ne tiir sonuglar dogurabilecegini ongormelerini
miimbkiin kilacak bir normun varligi oldugunu vurgulamisur.”' Bir bagka
deyisle hukuki belirliligin olmasi icin kisilerin yapugi davraniglarin
sonuglarini 6nceden bilmesi gerekmektedir. S6z konusu durum
hukuki belirlilik ilkesine aykirilik tegkil etmekle beraber tesebbiislerin
programa bagvurmaya heveslendirme noktasinda olumsuz bir etki
yaratmaktadir.

Bununla birlikte Kurulun = degisiklik sonrasinda nasil  bir
degerlendirme yapugina iligkin kararlar henitiz yayinlanmamistur. Bu
cercevede burada aranacak zelliklere yonelik standardin nasil olacagina
dair bir ¢ikarim yapmak miimkiin olmamakrtadir.

Bu sorunlara kargt Kurul belge degerlendirme siirecinde, seffaflik
ve adil yargilanma ilkelerini de gozeterek katma deger yaratan belge
kavramint netlestiren rehberler ve kilavuzlar yayinlamalidir. Katma
deger yaratan belge sunma sart1 tesebbiislerin kartellerin varligini itiraf
etme ve Kurum ile ibirligi yapma istegini azaltmamalidir. Bu kapsamda
uygulanacak ceza indirimlerinin ve muafiyetlerin, isbirliginin niteligi ve
zamanlamastyla orantili olmasi gerekmektedir. Buna ek olarak sunulan
belgelerin niteligini kanitlama ve Kurumun degerlendirmesine itiraz
etme haklari korunmalidir.

Ayrica bu kavramin yorumlanmasi ve uygulanmasi gesitli hukuki
uyusmazliklar1 da ortaya ¢ikaracakur. Bu noktada gelecekteki yarg:
kararlarinin  da  kavramin sinirlarini ve kapsamini  belirlemede

51 Bkz. Anayasa Mahkemesinin 22/5/2013 tarih ve 2013/39 E., 2013/65 K. sayili Karari.
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uygulamalara yon verecegi sdylenebilecektir.

Karsilagilabilecek  bir  baska  problem ise  Yonetmelik'in
giincellemesine ragmen kilavuzun heniiz yayimlanmamis olmasidir.
Kilavuzun heniiz revize edilmemesi, katma deger yaratan belgenin ne
anlama geldigi, hangi tiir belgelerin bu kapsamda degerlendirilecegi
ve bu belgelerin degerlendirilmesinde hangi kriterlerin kullanilacagt
gibi konularda belirsizlik yaratmaktadir. Ayrica bu durum uygulamada
da tutarsizliga neden olabilecektir. Ortada Yonetmelik'i daha anlagilir
kilan bir kilavuzun olmamasi olay bazinda farkli degerlendirmeler
yapilmasina neden olabilir Bu durum, tesebbiisler agisindan
esitsizlik ve adil olmayan uygulamalar meydana getirmekle beraber
rekabet hukukunun 6nggriilebilirligini de azaltmaktadir. Dolayisi ile
tesebbiislerin isbirligi yapma konusunda tereddiit yagamasina ve itiraf
etme isteginin azalmasina neden olmaktadir. Bu baglamda bahsedilen
bu potansiyel sorunlarin ¢oziimii igin en kisa siirede bu belirsizlikleri
giderecek bir kilavuz yayimlanmalidur.

SONUC

Pismanlik bagvurulari simdi oldugu gibi gelecekte de rekabet
otoritelerinin giindeminde kalmaya devam edecektir. Caligmamizda
yer verildigi tizere katma deger kavraminin sinirlarini ¢izmek oldukea
gigtiir. Dolayist ile ilgili kavram yoruma muhtagtir. Bu noktada her
bagvuruya iligkin standart bir kabul ya da degerlendirme yapilmas: da
miimkiin degildir. Her somut durum &zelinde olaya 6zgii bir kanaat
olusturulmasi ve ispat standardinin saglanmasi gerekmektedir.

Kartelin varliginin ortaya koyulabilmesi icin 6zetle katma deger
yaratan belgenin detayli, kapsamli, ciddi, giincel, tam, dogru, giivenilir
ve somut olmast gerekir. Yukarida da belirtildigi gibi mevzuatimiz bu
diizenleme ile AB uygulamasina benzer bir yaklasim benimsemistir.
Nihayetinde, bu kavram Tiirk rekabet hukukunda kartellerle
miicadelede 6nemli bir yenilik olarak karsimiza ¢ikmaktadir. Etkin bir
pismanlik programi, ihlali ortaya koyabilen, caydirict ve seffaf olma
onkosullarina baglidir. Nitekim getirilen standardin diisiik tutulmasi
programa bagvuran tesebbiis agisindan ciliz nitelikeeki belgelerin
indirime hak kazanmak icin yeterli goriilmesi anlamina gelmektedir.
Bu da dogal olarak tesebbiisler bakimindan caydiriciligr azalemakeadur.
Ote yandan tesebbiisiin indirim alabilmesi igin yiiksek bir standart
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belirlenmesi tegebbiisiin programa bagvurma istegine ket vuracakur.
Burada programin avantajlart ve dezavantajlart nazara alinarak bir
denge olusturulmalidur.

Sonug olarak, rekabet hukuku pismanlik programlarinin etkinligi,
biyiik 6l¢iide bagvuran tesebbiislerin sundugu bilginin katma degerine
baglidir. Yiiksek katma degerli bilgiler, rekabet otoritelerinin kartelleri
daha hizli ve etkin bir gekilde tespit etmelerini, sorusturmalarini
derinlestirmelerini ve sonuglandirmalarini saglamaktadir. Dolayisiyla,
rekabet otoritelerinin pismanlik bagvurularini degerlendirirken katma
deger unsurunu titizlikle incelemeleri ve tesebbiislerin akeif isbirligini
gergekten degerli bilgiler sunarak kullanmalari, programin basarist i¢in
hayati 6neme sahiprtir.
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Ozet

Bu makale, rekabet politikas: ile cevresel siirdiiriilebilirlik arasindaki
iliskiyi incelemekte ve Tiirkiye icin politika ¢ikarimlarinda bulunmay
amaglamaktadir. Rekabetin eko-inovasyonu nasil tesvik edebilecegine
iliskin teorik temelleri ana hatlariyla ortaya koymakta ve ozellikle
siirdiiriilebilirlik  anlagmalar:  baglaminda  rekabet  politikalarin:
stirdiiriilebilirlik hedefleriyle wyumlu hale getirmeye yonelik uluslararas:
cabalar: tartismaktadir. Analiz, Tiirkiyenin cevre politikasi gercevesine
kisa  bir genel bakisi ve Rekabet Kurumunun  siirdiiriilebilirlik
anlasmalarima  yaklagiminin somut vakalar iizerinden incelenmesini
igermektedir. Calisma, Rekabet Kurumunun sirdiiriilebilirligi rekabet
degerlendirmelerine entegre etmeye yonelik bir yaklasim sergiledigini
gostermektedir. Ancak rekabet iblali riski olmaksizin tesebbiisler arasinda
isbirligine dayaly siirdiiriilebilirlik girisimlerini tesvik etmek icin daha
agik bir rehberlige ibtiyag bulunmaktadyr. Makale, bir yandan rekabetci
piyasalar: tesvik ederken diger yandan Tiirkiyenin cevresel hedeflerine
katkida bulunmalar: icin isletmelere gerekli aciklik ve destegi saglamak
iizere, siirdiiriilebilirlik odakly ozel bir kilavuzun ¢ikarilmas: onerisiyle
son bulmarltadhy.

Anahtar Kelimeler: Rekabet, ¢evresel siirdiiriilebilirlik, isbirligi
anlagmalari.
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INTRODUCTION

The intensifying challenges of climate change and environmental
degradation have underscored the need for sustainable practices across
economic sectors. These phenomena lead policymakers worldwide
to explore how existing regulatory frameworks can incorporate
environmental objectives. Traditionally, competition policy has focused
on ensuring market efficiency and safeguarding consumer welfare by
preventing anticompetitive practices such as collusion and abuse of
dominance. However, recent discourse highlights its potential role in
advancingenvironmental sustainability notjust by fostering competitive
conditions but also allowing for collaborations, which encourage
eco-innovation, resource efficiency, and low-carbon alternatives (The
Organization for Economic Cooperation and Development [OECD],
2021; The United Nations Environment Programme [UNEP], 2021;
Holmes, 2023).

In light of these developments, competition authorities and
international organizations—such as the OECD, United Nations
(UN), European Union (EU) and Asia-Pacific Economic Cooperation
(APEC)—are increasingly recognizing that competition policy can
be a valuable tool for promoting sustainable development. Initiatives
such as the European Commission’s Green Deal and its guidelines for
sustainability agreements demonstrate how competition policies can
contribute to environmental goals without compromising market
competition. Similarly, national authorities like the Netherlands
Authority for Competition and Markets (ACM) and the United
Kingdom’s Competition and Markets Authority (CMA) have
implemented frameworks that allow cooperative sustainability
agreements among firms under specific conditions. This reflects a
global shift toward integrating environmental considerations into
competition policies.

Following global trends, Tirkiye has embraced sustainable
development, evidenced by its ratification of the Paris Agreement and
commitment to the Sustainable Development Goals (SDGs). The
Turkish Competition Authority (TCA) has also declared support for
sustainable growth and development as part of its strategic vision* and
2024-2028 Strategic Plan (TCA, 2024, p. 59); however, there remains

2 See hteps://www.rekabet.gov.tr/en/Sayfa/About-us/-our-vision-mission .
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a lack of formal guidance or legislative amendments explicitly linking
competition policy to environmental goals. As a developing country,
Tiirkiye faces unique challenges in balancing economic growth
and industrial competitiveness with environmental sustainability,
particularly given the prominence of resource-intensive industries and
the significant role of small and medium-sized enterprises (SMEs)
in its economy. Aligning competition policy with environmental
objectives could play a transformative role by fostering eco-innovation,
enhancing resource efficiency, and supporting green business models
suited to Tiirkiye’s economic landscape.

In this context, this paper examines the interplay between
competition policy and environmental sustainability. By particularly
focusing on how can competition policy help address environmental
sustainability goals, it seeks to answer the following research questions:
What specific policies can developing countries like Ttirkiye adopt to
harmonize competition objectives with sustainability?

Through a review of recent literature and analysis of global best
practices, this paper aims to provide recommendations for Tiirkiye,
suggesting ways the TCA might align its policies with Tirkiye’s
environmental commitments while maintaining a competitive market
environment. By leveraging insights from international examples, the
study contributes to the ongoing discourse on sustainable development
and competition policy, and offers practical policy implications that
can guide Turkiye’s path toward a more eco-conscious economic
framework.

The paper is organized as follows: Section 1 provides a short
theoretical framework on main environmental challenges and goals,
and how these could be related with competition policy based on
related literature. Section 2 focuses on recent developments on the
nexus between competition policy and environmental sustainability in
the international landscape, highlighting several global best practices
and real world cases on how competition policy can provide support
for environmental sustainability efforts. Section 3 includes main
environmental sustainability goals of Tiirkiye as reflected by key policy
documents. Section 4 discusses implications for Turkish competition
policy and possible amendments in terms of legislative framework and
enforcement practices. Finally, Section 5 concludes the study.
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1. THEORETICAL FRAMEWORK AND RELEVANT
LITERATURE

The intersection of competition policy and environmental sustainability
has attracted increasing academic attention in recent years, with
scholars and institutions exploring how regulatory frameworks might
promote sustainable practices while maintaining competitive markets
(Inderst & Thomas, 2023). Integrating environmental sustainability
into competition policy, on the other hand, requires an understanding
of the economic theories that underlie competition, innovation,
and market efficiency. This section examines three key theoretical
perspectives: externalities, innovation theory, and the evolving role of
competition policy in addressing broader social welfare goals in light
of the relevant literature.

Environmental economists have long argued that market failures—
situations where unregulated markets fail to allocate resources
efficiently—are a primary driver of environmental degradation
(Baumol & Oates, 1988). A key form of market failure, known as
negative externalities, arises when firms impose unaccounted costs on
society through actions like pollution or deforestation. For example,
in industries such as manufacturing and energy, firms may generate
pollution while facing limited consequences, enabling them to profit at
society’s expense. Such practices lead to socially suboptimal outcomes,
as the environmental costs of these actions are not reflected in market
prices (Pigou, 1920).

Traditional competition policy has focused on market efficiency and
consumer welfare, often without fully addressing these environmental
externalities. However, competition policy has the potential to
indirectly promote sustainable practices by fostering competitive
markets that incentivize firms to innovate and adopt eco-friendly
technologies (Porter & van der Linde, 1995). By promoting greener
technologies and resource-efhicient methods, competition policies can
encourage firms to internalize the environmental costs of their actions,
aligning market efficiency with sustainable outcomes. This approach
reflects insights from Pigouvian theory, which emphasizes that negative
externalities disrupt market efficiency and calls for policies that require
firms to account for these social costs.
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Dolmans (2020) even contends that consumer welfare assessments
within competition and antitrust policy should incorporate
environmental externalities across all areas, including merger control
and evaluations of horizontal and vertical agreements. The study
emphasizes that overlooking competition practices that exploit
environmental and climate-harming externalities is no longer tenable.

Increasingly,  competition  authorities and  international
organizations recognize that policies promoting eco-innovation can
reduce environmental harm while preserving consumer welfare. For
instance, by supporting collaborative efforts for sustainability-driven
innovation, competition policies can help address environmental
externalities while maintaining competitive markets (OECD, 2021).
This evolving perspective suggests that competition policy can play
a vital role in mitigating environmental degradation by not only
safeguarding competition but also advancing sustainable development
goals.

Green innovation -technological advancements and business
practices designed to reduce environmental harm- has become a
crucial concept in environmental economics. Increasing competition,
particularly when the intensity of competition is low or when the firms
operate with similar levels of technology, drives firms to innovate,
enhancing efficiency and benefiting consumers (OECD, 2023a). As
Arrow (1962) argued, competitive markets can act as catalysts for
technological advancements. This may well include those advancements
that reduce environmental impact.

When markets are competitive, firms often invest in research
and development (R&D) to secure a competitive advantage, leading
to innovations that can minimize environmental impact (Jaffe et
al., 2005). However, there may also be “first-mover disadvantages”
associated with these efforts, since green innovation frequently involves
high initial costs, often demanding significant investment, which can
deter firms from prioritizing it without supportive policies (ACM,
2014; Holmes, 2023, 449). Hence, firms may be reluctant to pursue
green innovation without assurances that these innovations will be
competitive in the market (UNED, 2021). In this context, competition
policy can play a key role by ensuring a market environment where
innovation is rewarded, thus maintaining a level playing field that
fosters green R&D investments.
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Competition policy thus may serve as a tool for supporting green
innovation. By removing anti-competitive barriers, it may help to create
a conducive market for green technologies. Additionally, it can support
cooperative agreements between firms with shared sustainability
goals, further enabling the development of environmentally friendly
innovations (United Nations Conference on Trade and Development
[UNCTAD], 2023). This role of competition policy in fostering green
innovation not only prevents monopolistic practices that could stifle
innovation but also aligns market incentives with environmental
sustainability objectives, ultimately promoting greener, more efficient
markets.

Competition can particularly help advance environmental
protection when consumer demand is geared toward eco-friendly
products and services. This demand incentivizes companies to adjust
their offerings and invest in sustainable options to meet consumer
expectations. When consumers are willing to pay for greener products,
competition drives efficient outcomes and encourages firms to focus
on environmentally friendly product differentiation (Schinkel &
Spiegel, 2017; Aghion et al., 2020). Studies indicate that competition
also spurs investments in environmental, social, and governance (ESG)
criteria, such as resource conservation, greenhouse gas reduction, and
green technology development (Ding et al., 2020; Schinkel & Treuren,
2021).

On the other hand, a key theory implying the goals of sustainability
and competition policies might not be mutually exclusive could be
the “Porter Hypothesis,” which posits that well-designed regulations
incentivize innovation, enhancing both environmental and competitive
performance (Porter, 1991). Porter & van der Linde (1995) suggest
that environmental standards, if implemented properly, drive efficiency
and yield competitive advantages—concepts relevant to adapting
competition policy for sustainability.

The concept of a circular economy—which promotes the reuse,
recycling, and efficient management of resources—is also increasingly
relevant for both environmental sustainability and competition policy.
In a circular economy, competition policy can encourage resource
efficiency and sustainable production by enabling markets to develop
business models that prioritize recycling, waste reduction, and eco-

friendly design (OECD, 2023b). Studies in the EU demonstrate that
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fostering competition in the waste sector not only reduces waste but
also creates a market for secondary raw materials, contributing to
the circular economy (Stahel, 2016). Kazak (2009), emphasizing the
importance of waste management services in achieving environmental
protection and sustainability goals, also underlines the need of a proper
competition policy scheme and a competitive structure for these newly
developed markets.

In developing economies like Ttirkiye, where manufacturing and
resource extraction are significant economic sectors, competition policy
that supports circular economy principles could yield environmental
benefits while enhancing economic resilience. For example, policies
that incentivize firms to recycle materials and reduce waste could
contribute to both environmental and economic goals, particularly in
sectors such as construction and agriculture.

As we discussed above, the traditional view of competition policy
has been largely limited to promoting economic efliciency?, focusing
on consumer prices, output, and quality. However, recent discourse
from organizations such as the OECD and UN highlights an evolving
perspective: competition policy should consider broader social
welfare impacts, including environmental sustainability (OECD,
2021; UNCTAD, 2023). This shift reflects a growing consensus that
competition policy can support public goods, such as clean air and
reduced carbon emissions, by encouraging practices that align market
incentives with environmental goals. This theoretical backing is
reflected in practices by authorities like the European Commission and
the Netherlands Competition Authority (ACM), which allow firms to
collaborate on sustainability projects under specific guidelines (ACM,
2023; European Commission, 2023). By incorporating sustainability
criteria into competitive assessments, authorities can foster pro-
competitive behaviors that benefit the environment while safeguarding
market dynamics (ACM, 2023). These topics will be further discussed
in the following section.

> It should be noted that, there are views that the competition policy’s efficiency goal has

always been well compatible with the sustainability agenda. For instance, Martin, Berkani, &
Provost (2020) argue that, as a driver of efficiency, competition optimizes resource use through
productive efliciency; ensures consumers access to sustainable products under optimal
conditions via allocative efficiency; and stimulates innovation through dynamic efficiency,
offering opportunities to tackle challenges like the climate crisis.
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2. RECENT INTERNATIONAL PERSPECTIVES AND
DEVELOPMENTS

2.1. European Union’s Initiatives

The European Commission has taken steps to incorporate
environmental sustainability into competition policy, particularly
through the European Green Deal, which aims to make Europe the
first climate-neutral continent by 2050. As part of this effort, the EU
has issued revised guidelines for horizontal agreements, permitting
certain collaborations that advance sustainability goals, such as joint
investments in renewable energy technologies or resource-efficient
production processes (European Commission, 2023). This approach
builds on the EU’s acknowledgment that competition policy must
evolve to align with broader environmental objectives, thereby
supporting sustainable market transformations.

2.1.1. The European Green Deal

The Brundtland Report?, officially titled “Our Common Future”,
released in 1987 by the World Commission on Environment and
Development (WCED), is a foundational document that significantly
shaped the discourse on sustainable development. It defined the
concept as “development that meets the needs of the present without
compromising the ability of future generations to meet their own
needs” (WCED, 1987). The report underscored the interconnectedness
of environmental, social, and economic issues, advocating for a
shift toward more inclusive and environmentally conscious growth
and emphasizing principles such as intergenerational equity, the
integration of environmental considerations into development, and
the importance of global cooperation to address shared challenges
(WCED, 1987). While the Brundtland Report did not directly call
for specific policies, its profound influence on sustainability thinking
makes it a critical context for understanding the origins of initiatives
like Rio Declaration (1992), the Kyoto Protocol (1997), and the Paris
Agreement (2015). The EU Green Deal, presented by the European
Commission in 2019, aimed at making Europe climate-neutral by

#  Named after the former Norwegian Prime Minister Gro Harlem Brundtland, who was the

Chairman of the WCED when the report was published.
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2050, echoes these principles by integrating sustainability into all
aspects of policy-making.

The Green Deal’s roots lie in a growing awareness of climate
change and the urgent need for a sustainable trajectory, building on
numerous stakeholder consultations and prior EU efforts such as the
2011 Roadmap to a Resource Efficient Europe, 2030 Climate and
Energy Framework, and the Paris Agreement (European Commission,
2019). Highlighting the existential threat posed by climate change,
biodiversity loss, and environmental degradation, this ambitious
strategy is structured around a commitment to transform the EU
into a sustainable and climate-neutral economy by 2050, alongside
its increased 2030 climate targets (at least 50 to 55% reduction of
greenhouse gas emissions compared to 1990 levels) (European
Commission, 2019), which indicates a clear commitment towards the
Brundtland Report’s vision of long-term sustainability.

The Green Deal adopts a holistic approach by tackling various
sectors of the economy, understanding climate change, biodiversity
loss, and resource depletion as interconnected challenges. It integrates
sustainability into all policy areas, including energy, transport,
agriculture, and industry, aiming to decouple economic growth
from resource use (European Commission, 2019). The overarching
objectives of the Green Deal include ensuring a just and inclusive
transition -where no one is left behind such that the burdens and
benefits of the green transition are distributed equitably-, fostering
sustainable economic growth, and enhancing the EU’s competitiveness
in the global market while leading on green technologies.

Along with the ambitious net greenhouse gas emissions target by
2030, key goals include investing in green technologies and innovation,
mobilizing sustainable finance, promoting circular economy practices
to reduce waste, decreasing pollution levels, improving the health and
well-being of (current and future) citizens through cleaner air and water,
and preserving and restoring ecosystems. The initiative also focuses on
international cooperation to address global environmental challenges
to ensure that, as underscored above, the transition to sustainability is
fair and socially just, particularly for regions and sectors most affected
by the shift away from traditional, carbon-intensive industries.
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To achieve these comprehensive targets, the EU Green Deal has
instigated important regulatory changes, including integrating
environmental benefits more fully into competition law by introducing a
new “Horizontal Agreements Guidelines™ and adapting State Aid rules
to support green investments and social impact programs. Additionally,
it has introduced measures such as the Carbon Border Adjustment
Mechanism (CBAM), the EU Taxonomy for sustainable activities, the
Energy Performance of Buildings Directive, and the Circular Economy
Action Plan (European Commission, 2019). Among these regulatory
shifts, the introduction of the new Horizontal Agreements Guidelines
stands out as a significant step towards harmonizing competition
policy with sustainability goals.

2.1.2. New Horizontal Agreements Guidelines

The sustainability-focused provisions within the new EU Horizontal
Guidelines represent a nuanced approach to integrating environmental
considerations into the framework of competition law, explicitly aiming
to facilitate cooperation that supports “green and digital transitions”
and promotes a resilient internal market (para. 1). It is intrinsically
linked to the broader ambitions of the EU Green Deal, providing a
legal pathway to ensure that competition policy does not hinder but
rather facilitates the transition to a sustainable economy.

The Guidelines, released in 2023, has a whole new chapter titled
“Sustainability Agreements” (Chapter 9) and provides clarity on
how agreements between competitors that aim to achieve broader
sustainability goals® (paras. 517, 521) can be assessed under Article
101 of the Treaty on the Functioning of the European Union (TFEU).
Beyond this guidance provided in the Guidelines, the Commission
also pledges to offer informal guidance on new or unresolved issues
concerning specific sustainability agreements via its Informal Guidance
Notice.

> “Guidelines on the applicability of Article 101 of the Treaty on the Functioning of the

European Union to horizontal co-operation agreements”, C/2023/4752, O] C259, 21.7.2023,
p. 1-125.

¢ Such as “addressing climate change, reducing pollution, limiting the use of natural

resources, upholding human rights, ensuring a living income, fostering resilient infrastructure
and innovation, reducing food waste, facilitating a shift to healthy and nutritious food,
ensuring animal welfare” (para. 516).
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Although sustainability agreements are not treated as a separate
category of horizontal agreements (para. 523), the Guidelines provide
a lens through which a wide range of agreements may be analysed. It
acknowledges that such agreements can play a role in addressing market
failures, particularly negative externalities, related to environmental
and social impacts. However, it also emphasizes that these agreements
must still adhere to competition rules and cannot be used to disguise
anti-competitive practices’. By addressing the complex interplay
between competition, cooperation, and sustainability, the guidelines
aim to foster an environment where businesses can collectively pursue
green initiatives while maintaining competitive markets.

While Chapter 9 of the EU Horizontal Guidelines provides specific
guidance on sustainability agreements, the document’s commitment
to sustainable development permeates its entirety. The Commission,
for example, explicitly recognizes sustainability benefits as a form
of economic benefit within the general framework for assessing
horizontal agreements (para. 20), and this approach is further reflected
in provisions for different types of cooperation. Examples include the
launch of sustainable products under production agreements (para.
248), the integration of environmental benefits that may arise from joint
distribution in the assessment of commercialisation agreements (para.
341), the use of R&D agreements to develop and market sustainable
new technologies (para 170), or collecting and disseminating the data of
producers that either supply sustainable products or utilize sustainable
production technologies, as part of an information exchange between
competitors.

Returning to the discourse on the “Sustainability Agreements”
chapter, the Guidelines normally states that sustainability agreements
come under scrutiny under Article 101 TFEU only if they involve
restrictions on competition either by object or by causing significant
actual or potential negative effects. The Commission lists several
examples in the Guidelines where a sustainability agreement is not likely
to infringe competition rules, thus requiring no further assessment
(paras. 527-531). One notable example is agreements concerning
compliance to clear and specific obligations or prohibitions outlined
in “legally binding international treaties, agreements, or conventions”

(para. 528).

7 For instance, see the “buyer cartel” example on section 4.4. (para. 310).
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The Guidelines also have a specific sub-section titled “sustainability
standardisation agreements”, which are a subset of sustainability
agreements where competitors set standards to enhance environmental,
social, oreconomicsustainability. Theseagreementsspecify requirements
for sustainability metrics across supply chains, often resulting in labels
or certifications. They are not automatically anti-competitive but are
subject to scrutiny under Article 101 TFEU. To be considered within a
“soft safe harbour” and unlikely to harm competition, these agreements
must meet six conditions, including transparency in development,
voluntary participation, no obligation for non-participants to comply,
no unnecessary exchange of sensitive information, access to standards
on fair terms, and either not leading to significant price increases or
involving parties with a combined market share not exceeding 20%.
If these conditions aren’t met, an individual assessment is needed to
determine if the agreement restricts competition (paras. 537-555).

When it comes to general assessment of sustainability agreements
under the Guidelines, the document emphasizes that merely citing a
sustainability objective does not exempt an anticompetitive agreement
from the prohibitions outlined in Article 101(1) (para. 521). Similar
to other horizontal cooperation agreements, sustainability agreements
must satisfy the four conditions outlined in Article 101(3) TFEU to
qualify for exemption; namely “efficiency gains”, “pass-on to (or fair
share for) consumers”, “indispensability” and the “no elimination of
competition”.

The Guidelines recognizes that the assessment of sustainability
agreements under Article 101(3) of the TFEU essentially hinges on
demonstrating tangible efliciencies. This is not only limited to cost
reductions, but can also include efficiencies in broader terms such
as qualitative improvements to products and processes that support
sustainable development, increases in innovation or even decreases in
the time needed to launch of environmental-friendly products to the
market, as well as improvements in a company’s environmental record

(paras. 557-559).

The second condition requires that consumers, including direct
and indirect users such as producers, wholesalers, retailers, and final
consumers, receive a fair share of the benefits from the agreement.
This condition is met when the benefits outweigh the harm caused by
the agreement, making the overall effect on consumers in the relevant
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market at least neutral. Thus, any sustainability benefits resulting
from the agreement must pass-on to a considerable degree to the
consumers of the covered products. The Commission further explains
these benefits in three categories: i) ‘individual use value benefits
(when consumers’ use of a product is directly improved) (paras. 571-
574); ii) ‘individual non-use value benefits’ (when consumers’ choice
is motivated by a preference for sustainability) (paras. 575-581); and
iii) ‘collective benefits’ (when the action creates positive externalities
by making the market more sustainable for a larger section of society,
given that there is a substantial overlap with “consumers in the relevant
market and the group of beneficiaries outside”) (paras. 582-589).

The burden rests with the parties to substantiate these benefits, and
to show that restrictions on competition are indispensable to meet
these goals (paras. 560-568). Therefore, in order to make a solid case
for an exemption under Article 101(3) TFEU, firms must justify each
restriction of competition arising from their agreements, demonstrate
that these agreements deliver consumer benefits, and ensure that
such restrictions neither foreclose competition nor lead to collusive
outcomes. Furthermore, firms should be able to demonstrate that such
agreements are only used as a last resort. In other terms, they have to
prove that other methods to achieve sustainability, such as regulation or
individual choices, would not be able to create the same sustainability-
related benefits.

In conclusion, when designing sustainability —agreements,
undertakings should prioritize transparency, open access, and minimize
restrictions that could hinder innovation, product variety, or consumer
choice. The Guidelines emphasizes a holistic approach, highlighting the
importance of integrating economic and environmental considerations,
and provide detailed guidance on how to demonstrate positive impacts
on consumers and society. To benefit from the exemption provided
in Article 101(3) of the TFEU, agreements must not merely pay lip
service to sustainability goals, but instead must demonstrate that they
lead to concrete, objective and verifiable sustainability efficiencies, and
must pass these benefits onto consumers in a way that balances out the
potential restrictions that those agreements may create on the market.
The Guidelines provides a roadmap for the evaluation of these aspects,
while making clear that sustainability is a legitimate and important
objective to be pursued by undertakings operating within EU’s Single
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Market. However, we believe that the scope of the guidance is not
limited solely to undertakings operating within the EU. With this new
guidance, the European Commission also offers valuable direction
for other competition authorities seeking to integrate environmental
sustainability into their competition analyses.

2.2. Other International Initiatives

Increased attention towards the relationship between competition
policy and environmental sustainability in recent years has also become,
perhaps inevitably, a key are of focus for international organizations
(Holmes, 2023, p. 448). Over the past five years, numerous events and
studies have been conducted under the auspices of these organizations,
which specifically address the intersection of competition policy and
environmental sustainability. Below, we summarize several prominent
examples of these initiatives.

The OECD arguably stands out among the leaders on this very
topic. The main reason for this assertion is the three roundtable
discussions organized by the OECD recently: “Sustainability and
Competition” (OECD, 2020), “Environmental Considerations in
Competition Enforcement” (OECD, 2021), and “Competition in
the Circular Economy” (OECD, 2023). Discussion papers published
by the OECD for these events collectively emphasize the symbiotic
relationship between competition policy and sustainability, including
environmental and circular economy considerations.

The 2020 paper on “Sustainability and Competition” underscores
that while regulation is vital, competition law should not be viewed as
obstructive but rather as a tool that can support sustainability through
targeted enforcement. This is particularly the case for cartels hindering
consumers’ access to sustainable products. It may include leveraging
dynamic theories of harm in competition cases to protect innovation
that leads to increased sustainability, as well. The report also highlights
the need for clear guidance to businesses on permissible sustainability
initiatives under competition law (OECD, 2020). The 2021 discussion
paper, “Environmental Considerations in Competition Enforcement”,
further elaborates that competition policy can align with environmental
goals by addressing market failures and supporting green innovations. It
also stresses the importance of understanding economic incentives and
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the necessity of international cooperation to integrate environmental
considerations into competition assessments (OECD, 2021). Lastly,
the 2023 background note on “Competition in the Circular Economy”
claims that competition naturally supports the transition to a circular
economy by enhancing resource efficiency and innovation. It proposes
that competition authorities should actively prevent anti-competitive
practices that hinder this transition and promote cooperative initiatives
that advance circular economy goals (OECD, 2023). Together, these
reports suggest that competition policy can be a proactive tool in
achieving sustainability objectives. They also highlight the necessity
of adjustments in legal frameworks, advocacy, and international
collaboration to ensure effective implementation.

The UNCTAD held an ad hoc expert meeting on “Competition,
Consumer Protection and Sustainability” in 2022. UNCTAD’s report,
building on the discussions through this event, also highlights the
potential alignment of competition law and policy with sustainability
objectives, and remarks the guidance needed from competition
agencies. Nevertheless, it acknowledges the inherent conflicts that
may arise between promoting competition and sustainability, as
well. The report discusses the varied approaches among jurisdictions,
where some recognize climate change mitigation and broader societal
benefits as efficiency gains under competition law, while others do
not include labor or animal welfare improvements. The report calls
for further dialogue to define what sustainability benefits count as
efficiency gains that can offset anti-competitive effects. It also suggests
the use of advocacy tools and collaboration between authorities and
regulators. UNCTAD offers a facilitator role for fostering international
discussion and information exchange to encourage sustainable business
practices while protecting market efficiencies. Additionally, the report
underscores the importance of competition and consumer protection
policies for achieving “Sustainable Development Goal 1278, which
promotes responsible consumption and production (UNCTAD 2023).

The Asia-Pacific Economic Cooperation (APEC) organized a
workshop on “Competition Policy and Sustainable Development” in
2022. In their report following the workshop, APEC (2023) mainly

echoes the above mentioned findings and recommendations by the

8 Refers the UN’s SDG titled “Ensure sustainable consumption and production patterns”.

See https://sdgs.un.org/goals/goal 12
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preceding works of OECD and UNCTAD. The report particularly
remarks that competition authorities should enhance their interactions
with businesses to identify both opportunities and barriers related to
environmentally friendly practices. They should also foster networks
with environmental agencies to better comprehend the relationship
between competition policies and sustainable development.

On the business side, International Chamber of Commerce (ICC)
has also been quite active in contributing to ongoing discourse on the
interplay between competition policy and sustainability. ICC’s 2020
paper titled “Competition Policy and Environmental Sustainability”
underscores the necessity for increased business cooperation to
effectively combat climate change and advance environmental
sustainability, especially in the context of green initiatives like the EU
Green Deal. It discusses how current competition laws, or the fear of
their stringent and unpredictable enforcement, hinder such cooperative
efforts. Therefore, it calls for more guidance and legal certainty on the
treatment of sustainability agreements (ICC, 2020).

In another work by ICC (2022), and in addition to what was
proposed in the previous paper, ICC also recommends that competition
agencies and lawmakers provide clear guidelines on safe harbors and
the extent of permissible competition reduction for environmental
benefits, offer case-law to define legal boundaries, align incentives
to avoid conflicting objectives, and achieve global agreement among
competition authorities. It suggests shifting the burden of proof to
presume pro-sustainability initiatives beneficial unless proven otherwise,
and reconsidering pre-authorisation processes for agreements to avoid
delays that deter collective action. The paper also offers a list of “do’s”
and “donts” to help businesses and competition authorities alike in
their respective assessments of sustainability agreements (ICC, 2022).

2.3. Initiatives of National Competition Authorities

Netherlands Authority for Consumers and Markets (ACM) stands out as
a leading competition agency in taking concrete steps towards defining
the relationship between competition policy and sustainability, thereby
spearheading global discussions on the topic (Holmes, 2023, 2024).
ACM’s draft Position Paper titled “Competition & Sustainability”
published in 2013 (ACM, 2013), followed by its Vision Document
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(ACM, 2014), are pioneering policy texts that comprehensively
discuss how competition policy can support sustainability initiatives
and provide guidance to businesses. Similarly, the authority’s 2020
draft guidelines (ACM, 2020) was among the first in this domain
(Holmes, 2024, p. 3). However, following the publication of the
European Commission’s 2023 Guidelines, ACM withdrew this draft
guideline and issued the 2023 “Policy Rule” titled “ACM’s oversight of
sustainability agreements” (ACM, 2023).

The Dutch authority’s Policy Rule partially diverges from the
Commission’s Guidelines, which also includes vertical agreements
within itsscope. The Rule states that, ACM will not pursue investigations
into agreements that comply with legally binding rules with national
or European scope as well, not only international rules. The ACM also
will not take action to “environmental-damage agreements” that aim
to meet international or national environmental standards and goals,
provided that these agreements are necessary for environmental benefits
that outweigh competitive disadvantages and offer tangible benefits to
consumers in the relevant market, while still maintaining some level
of competition (ACM, 2023, paras. 8-9). The Rule also clarifies the
procedures to provide informal guidance to parties of sustainability
agreements, as a reflection of ACM’s open-door policy concerning
these agreements.

The United Kingdom’s Competition and Markets Authority
(CMA) is also among the pioneer agencies that provided legal clarity
on the competitive assessment of environmental sustainability
agreements. CMA’s Green Agreements Guidance of 2023 (CMA,
2023), covers collaborations among competitors designed to mitigate
the environmental harm caused by business activities or to support a
shift towards sustainability, which captures actions like enhancing air
or water quality, conserving biodiversity, and promoting sustainable
raw material use. It also defines climate change agreements, which are
a specific type of environmental sustainability agreements focused on
fighting climate change by reducing negative externalities caused by
greenhouse gas emissions from activities related to goods and services.
The authority adopts a more permissive approach towards these
particular types of agreements, benefits of which are generally global,
realised in the long-term, and usually uncertain in scale (CMA, 2023,

pp- 3-7).
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The Guidance, being an extensive document, provides detailed
explanations and examples of scenarios where environmental
sustainability agreements are unlikely to breach competition law, how
they might restrict competition by object or by effect, and the conditions
under which they can be exempted from anticompetitive agreement
prohibitions’. It has many common provisions with that of the EU
Commission’s Guidelines, such as acknowledging direct, indirect or
collective benefits that accrue to the consumers in the relevant market,
in terms of assessing whether the fair share to consumers condition
is met (CMA, 2023, pp. 32-33). For the climate change agreements,
however, the CMA underscores that it is ready to accept benefits to
all UK consumers, in exceptional cases, as long as the parties to the
agreement demonstrate that these benefits are “in line with, or exceed,
existing legally-binding requirements or well-established national or
international targets” and offset the competitive harm (CMA, 2023,
pp- 37-39). The CMA also keeps the door open for further informal
guidance such that companies may consult its dedicated “Sustainability

Taskforce”.

There are also efforts from other countries to promote collaboration
among business with sustainability objectives by providing legal
certainty and/or guidance. The competition authority of France,
Autorité de la concurrence (AdC), for instance, has recently issued
an informal guidance on sustainability (AdC, 2024). The document
mainly refers the undertakings to the Commission’s Guidelines, case
law of courts and decisions by competition agencies when assessing
which business practices do not constitute an infringement, which may
breach competition laws, and which might qualify for exemptions.
However, the French authority invites relevant parties to seek informal
guidance from the General Rapporteur in certain conditions. As
another notable example, Austria has amended its Federal Cartel Act
2005 in 2021, specifying that consumers “shall be deemed to enjoy
a fair share of the benefits” if the benefits from an anticompetitive
agreement “contribute substantially to an ecologically sustainable or
climate-neutral economy”™ (Gezbeli, 2022, p. 42; Holmes, 2023, p.

9

For a more detailed review of the Guidance, see Holmes (2024, pp. 2-3) and Siisoy Uygun
& Kalinoglu (2024, pp. 1449-1454)

10 See Article 2 of the Austrian Federal Cartel Act, available at:
hetps://www.bwb.gv.at/fileadmin/user_upload/PDFs/Cartel_Act_2005_Sep_2021_english.
pdf
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451; Stsoy Uygun & Kalinoglu, 2024, pp. 1464-1465). Following
this amendment, the Austrian Federal Competition Authority (AFCA)
issued its Sustainability Guidelines in 2022. This Guidelines is among
the first legal texts to contribute to the discourse on the nexus between
competition policy and environmental sustainability. It provides clarity
on what is described as “sustainability cooperations” and leave room for

informal assessments by the AFCA when undertakings require further
guidance (AFCA, 2022).

So far, we have reviewed various initiatives by competition authorities
in different jurisdictions, each taking steps to reconcile competition
policy with the urgent need for environmental sustainability. From
the permissive stances of the Dutch ACM and the UK’s CMA to
the legislative adjustments in Austria, these efforts reflect a growing
recognition of the necessity to integrate ecological considerations into
competition law and policy. While this review does not encompass
every global initiative, which falls outside the scope of this paper, it
highlights a significant trend where competition policy is increasingly
seen as an enabler, rather than a barrier, to achieving sustainability
goals. Further exploration of these and other efforts in detail would
undoubtedly provide deeper insights into this evolving field, which we
left for a future study.

3. OVERVIEW OF ENVIRONMENTAL SUSTAINABILITY
POLICY FRAMEWORK IN TURKIYE

Tiirkiye, as a nation in development, encounters distinctive
challenges in aligning its economic expansion and industrial edge with
environmental sustainability goals, especially due to the reliance on
resource-intensive sectors and the substantial contribution of SMEs to
its economic landscape. Yet, since the 1972 Stockholm Conference'!
that led to Tirkiye’s adoption of the “Stockholm Declaration and
Action Plan for the Human Environment”, the country closely follows
the global trends and efforts in achieving sustainable development
goals, particularly combating climate change, and design policies to
foster green transformation. This chapter presents a short overview of

""" “The United Nations Conference on the Human Environment”, which took place in

Stockholm in 1972, was the first global summit to spotlight environmental concerns as a
significant issue. See https://www.un.org/en/conferences/environment/stockholm1972
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the main legal provisions and policy documents governing Tiirkiye’s
environmental sustainability policies.

Environmental policy-making in Tiirkiye has been a long-standing
process. The country’s commitment to environmental protection was
first enshrined in the 1982 Constitution'? under the chapter on health,
environment, and housing. Article 56 of the Constitution mandates
that both the state and its citizens have responsibilities to enhance
environmental health and prevent pollution. A year later, in 1983,
Tiirkiye passed the Environmental Law No. 2872", which aimed
to integrate sustainable development principles into environmental
protection. This law introduced novel concepts like environmental
contributions and incentives. It uses economic tools, such as tax
reductions for green technologies, recycling fees for reducing plastic
waste, and deposit systems for packaging, to encourage environmentally
responsible behavior. The law also outlines severe penalties for violations
and mandates Environmental Impact Assessments (EIAs) for projects
potentially harmful to the environment.

In 2009, Tirkiye joined the Kyoto Protocol. This step declared the
country’s commitment to actions like enhancing energy efficiency,
promoting sustainable agriculture, and reducing subsidies that increase
greenhouse gas emissions (MFA, 2022). Following the ratification of
the Kyoto Protocol, the Ministry of Environment and Urbanisation
published the Climate Change Strategy 2010-2023. This strategy
document laid out Tiirkiye’s national vision and objectives on
integrating climate policies with development and industrialization,
enhancing energy efficiency and promoting the use of clean and
renewable energy. Main objective was to provide a high quality of
life and welfare for all citizens while minimizing carbon intensity.
The strategy also highlighted the importance of Tiirkiye’s actively
participating in global climate change initiatives while taking into
account its specific national circumstances (Atvur & Vural, 2022, p.
68; Ministry of Environment and Urbanisation, 2012). Accordingly,
inspired by the European Union’s Emissions Trading System (ETS),
which was launched in 2005, Tirkiye embarked on setting up its

12 Constitution of the Republic of Tiirkiye, 1982 available at
https://www.anayasa.gov.tr/media/7258/anayasa_eng.pdf

13 Environmental Law No. 2872, 1983 available at
https://www.mevzuat.gov.tr/mevzuat?MevzuatNo=2872&Mevzuat Tur=1&MevzuatTertip=5
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own system with the introduction of the Monitoring, Reporting, and
Verification (MRV) System for Greenhouse Gas Emissions in 2013.
This effort was part of a Capacity Development Project supported
by German Federal Government’s International Climate Initiative
(IKI) (IKI, 2025). The project aimed at establishing a mechanism
for monitoring and reporting greenhouse gas emissions in line with
international standards.

In 2014, the Regulation on the Monitoring of Greenhouse Gas
Emissions was entered into force to reinforce this initiative. Building
on this foundation, the Ministry of Environment and Urbanisation
released a roadmap in 2016 for creating a national greenhouse gas
emissions trading system. This roadmap stressed the necessity of
including all directly competing activities within the ETS to maintain
a level playing field across industries. It further advocated for setting a
threshold for emissions to avoid market disturbances and to prevent the
offshoring of competitive industries due to carbon pricing (Ministry of
Environment and Urbanisation, 2016).

Declaration of the national “2053 Net Zero Emission Target” in
2021 and the subsequent ratification of the Paris Climate Agreement
(2015) rtargeting a global temperature increase limit of 1.5°C,
reaffirmed Tirkiye’s dedication to climate change mitigation (The
Directorate of Climate Change, 2024). Upon becoming a party to
the Paris Agreement, Tirkiye has begun working on updating its
Nationally Determined Contribution (NDC), preparing the Climate
Change Mitigation Strategy and Action Plan, and developing the 2053
Long-Term Climate Change Strategy in collaboration with the United
Nations Development Programme (UNDP). As part of these efforts,
Tiirkiye’s national emission reduction target has been updated from a
21% reduction compared to the 2015 Reference Scenario to a 41%
reduction. This updated target was submitted to the United Nations
Framework Convention on Climate Change (UNFCCC) in 2023
(The Directorate of Climate Change, 2024).

In 2021, the Ministry of Trade introduced the “Green Deal
Action Plan”, outlining 81 actions and 32 targets to advance green
transformation policies. One of the main targets comprises preparing
resource-intensive industries for the EU’s Carbon Border Adjustment
Mechanism (CBAM), since those industries are likely to be more
affected by the CBAM. Other targets include, but not limited to,

107



108

Rekabet Dergisi

promoting a green and circular economy, and advancing green
finance. This plan, as well, highlights Turkiye’s ambition to shift
towards a sustainable, resource-efficient, and green economy amidst
the sweeping changes expected from the EU’s European Green Deal
and the evolving landscape of global trade. It underscores the rising
trend of international businesses and investors crafting their green
transition strategies, which aim for a low-carbon future. The action
plan asserts that Tiirkiye’s green transformation is vital for fostering
inclusive, sustainable growth, supporting competitiveness in exports,
particularly to the EU, and enhancing integration into global value
chains (Ministry of Trade, 2021).

Complementing this, the Medium-Term Program for 2022-2024
published by the Presidency of Strategy and Budget emphasizes
sustainability in response to climate change impacts. The Program lists
a range of detailed policy measures to address these challenges. These
measures include supporting a green transition across industry, trade,
transport, environment and energy, with a focus on circular economy
practices and efficiency improvements; incentivising R&D investments
to foster green technology development; creating a regulatory and
financial framework to facilitate sustainable investments and green
finance; promoting renewable energy and resource efficiency; and
expanding zero-waste practices to households while reducing waste
imports (Presidency of Strategy and Budget, 2021).

The Twelfth Development Plan (2024-2028), which was approved
by the Grand National Assembly of Tiirkiye in 2023, has a specific
section titled “Competitive Production with Green and Digital
Transformation”. The Plan emphasizes the need for technology and
infrastructure investments across energy, manufacturing, transport,
and agriculture sectors, aligned with the 2053 Net-Zero Emissions
Target, to establish a sustainable and robust growth dynamic driven by
green and digital transformation. The Plan also stresses the importance
of developing green and digital skills, and establishing supportive
financing and incentive mechanisms. Furthermore, it adopts a sectoral
prioritization approach, implementing active industrial policies in the
chemicals, pharmaceuticals and medical devices, electronics, machinery,
electrical equipment, automotive, and rail system vehicles sectors
to accelerate technological renewal and structural transformation,
considering manufacturing as a driving force for stable growth and
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development. One of the main goals during the Plan period is to boost
technology, innovation, product quality, productivity, and export
capabilities especially in key sectors. It also seeks to upgrade industrial
capabilities, enhance the environment for business and investment,
and strengthen industrial competitiveness (Presidency of Strategy and

Budget, 2023, pp. 84-85).

Key policy measures within the Twelfth Plan include supporting
R&D and technology transfer for sustainable production, promoting
the development of green transformation projects in both new and
existing industrial zones like Organized Industrial Zones (OIZs),
Industrial Zones (IZ), and Small Industrial Zones (SIZ). The Plan aims
to increase the production and use of clean energy, expand industrial
practices that utilize waste and promote a circular economy, and raise
awareness among SMEs about green practices by creating sectoral
transformation profiles. Additionally, it involves conducting sectoral
assessments related to the green deal, implementing transformation
strategies, enhancing energy efliciency in enterprises, and establishing
standardized national practices for calculating and verifying carbon
and water footprints (Presidency of Strategy and Budget, 2023, p. 85).
These measures collectively endeavour to incorporate environmental
considerations into industrial operations, making them more
sustainable and competitive.

As a reflection of those policy measures and targets summarized
above, the Ministry of Industry and Technology has recently introduced
two new incentive schemes. The first one is the “Green Transformation
Support Programme”, which is technically supported by the EU.
Under the incentive program, the transition to a circular economy, the
protection of water resources, and low-carbon production methods are
listed among the main green transformation practices. Project based
financial support is provided for eligible investments by both SMEs
and large enterprises in one or more of these practices, including
land purchases, building and construction expenditures, as well as
the acquisition of machinery, equipment, technology, software, and
hardware, along with measurement, study, testing, and consulting
services' (Torun, 2024). The second one is “Tiirkiye Green Industry
Project”, which is funded by the World Bank with a budget of up to

450 million US dollars, and is being implemented in coordination

14 This programme specifically excludes R&D projects.
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with KOSGEB and TUBITAK. The project, composed of several
components, supports SMEs in terms of energy efficiency, water
efficiency, raw material efficiency, sustainable and climate-resilient
waste recycling, industrial symbiosis, and circular economy. It covers
personnel, machinery, equipment, software, and service procurement
expenses. Furthermore, it supports R&D and innovation activities
conducted by both SMEs and large enterprises, as well as universities
and public research centers, aimed at developing technological
solutions focused on green transformation (Ministry of Industry and
Technology, 2024).

In conclusion, Tiirkiye demonstrates a strong commitment
to environmental sustainability goals by actively engaging with
international initiatives and aligning its domestic legislation with global
best practices to foster a green transformation®. This commitment is
reflected through a comprehensive policy framework that navigates
the delicate balance between economic growth and environmental
protection. From constitutional mandates to strategic plans like the
Climate Change Strategy and national development plans, Tiirkiye’s
approach integrates sustainability into its industrialization and
development policies. Incentives and subsidies play a crucial role in
encouraging companies to adopt environmentally friendly practices,
aiming to ensure they remain competitive. However, the realization of
these ambitious environmental targets not only requires robust policy
frameworks but also an economic ecosystem that supports sustainable
practices. In this context, the upcoming section will discuss whether
the current competition policy rules is conducive to these objectives
and how it might be refined to support environmental sustainability
goals.

4. ENVIRONMENTAL SUSTAINABILITY
CONSIDERATIONS IN TURKISH COMPETITION
POLICY CONTEXT: WHERE ARE WE AND WHAT
SHOULD BE NEXT?

Turkish Competition Authority declares its vision “to be an institution
which supports sustainable growth and development”, among other
main objectives, which are likely to be shared by any antitrust agencies

15 For a critical review of Tiirkiye’s policies for combatting climate change, see Atvur & Vural
(2022).
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around the globe, such as promoting “widespread competition culture”,
and establishing “a well-functioning competitive environment”. In
its 2024-2028 Strategic Plan, the TCA also specifically emphasizes
that it will consider the arguments of undertakings regarding green
transformation and sustainability issues in the examinations to be
carried out (TCA, 2024, p. 59). Furthermore, in a recent interview, Mr.
Birol Kiile, the President of the TCA, stated that the agency have been
closely monitoring global developments in the areas of sustainability
and competition policy, and has so far adopted a number of exemption
decisions focusing on sustainability concerns. In addition, Mr. Kiile
noted that the authority plans to introduce several sustainability-
focused amendments to the competition legislation (Giirkaynak,
2024, p. 23). In this regard, the authority conveys the message that
while fulfilling its duties it will act with due regard to the country’s
environmental sustainability goals, as reflected in the various legislative
and policy documents outlined in the previous section.

One of the main duties of the TCA is to monitor agreements and
concerted practices between undertakings, as well as the decisions or
practices of associations of undertakings, which have the object or
effect of restricting competition. These conducts are prohibited under
Article 4 of the Act on the Protection of Competition No. 4054,
which corresponds to Article 101(1) of the TFEU, and the TCA is
empowered to impose sanctions against them when necessary. However,
such agreements may be exempted from the prohibition under Article
4 if they fulfil all four conditions listed in Article 5 of the Act. As is
the case with TFEU 101(3), these four conditions in Article 5 can be
summarised as eﬂfcz’ency gains, pass-on to consumers, non-elimination of

competition and indispensability (TCA, 2013, para. 30).

The TCA has a number of secondary legislation and guidelines
that provide detailed explanations on the economic and legal
context under which agreements between undertakings may be
deemed anticompetitive, depending on their nature and scope, and
the conditions under which they may be exempted. For example,
Block Exemption Communiqué On Specialisation Agreements
(Communiqué No: 2013/3), Guidelines on the General Principles
of Exemption, Guidelines on Horizontal Cooperation Agreements
are just a few illustrations of a comprehensive regulatory and policy

16" Available at https://www.rekabet.gov.tr/en/Sayfa/Legislation/act-no-4054
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framework'”. Apart from these rules, the TCA’s decisions in concrete
cases also provide guidance for undertakings in terms of do’s and don’s.

However, with the exception of several references in the Guidelines
on Horizontal Cooperation of R&D agreements and standardisation
agreements where environmental objectives are to be taken into account
(for R&D agreements, para. 127; for standardisation agreements paras.
229, 278, 298'%, 300), there is no policy text that directly focuses on
sustainability agreements. Nevertheless, it is possible to show various
examples in the decisional practice of the TCA reflecting that the
Authority is not a stranger to such agreements; in fact, it takes into
account the environmental sustainability objectives proposed by these
agreements and the efficiency gains in this regard. In order to infer
the Board’s perspective on such agreements, we will present two cases
below".

In the Detergent®® case of 2009, which is likely the first-of-its-
kind in Turkish competition law enforcement, the TCA examined
the “New Generation Laundry Detergents Project” by the Soap and
Detergent Manufacturers Association. This project aimed to phase out
the production of low-concentration laundry detergents and promote
concentrated versions to reduce detergent residue in wastewater,
minimize packaging and logistics, and save energy. The project claimed
to contribute to sustainability goals in two routes: sustainable production
by eliminating unnecessary chemicals, and sustainable consumption

by educating consumers to use less detergent (Detergent, para. 220;
Gezbeli, 2022, p.48).

The Competition Board, initially assessed the project under
Article 4 of the Act No. 4054 and concluded that the transition
to new products by a group of undertakings covering 95% of the
market, would increase production costs and likely raise prices while
reducing consumer choice, thereby creating a potential restriction of
competition (Detergent, paras. 420-470; Gezbeli, 2022, pp. 48-49;

17 See https://www.rekabet.gov.tr/en

'8 It should be noted that, the Example 3 given in this paragraph of the TCA’s Horizontal
Agreements Guidelines considerably overlaps with the Example 5 in the “Sustainability
Agreements” chapter under the EU Commission’s new guidelines (para. 603).

19 We encourage the reader to see Gezbeli (2022) and Siisoy Uygun & Kalinoglu (2024) for

more case examples.

2 Competition Board’s Detergent decision dated 15.07.2009 and numbered 09-33/727-167.
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Stisoy Uygun & Kalinoglu, 2024, pp. 1472-1473). Subsequently, the
Board performed an individual exemption assessment under Article
5 of the same law. It mainly focused on the project’s environmental
benefits and consumers” potential gain through energy savings from
using concentrated products.

In the context of exemption, the Board first acknowledged that
concentrating detergents by reducing filler material (which is released
to the environment with wastewater) would constitute a technical
improvement in production, which is also valid for the use of smaller
packaging that would enable greater efficiency in product distribution
(Detergent, para. 480). Regarding consumer benefits, the primary gain
was highlighted as less environmental pollution. Although not directly
measurable in economic terms, reducing this social cost was recognized
as substantial. It was further detailed that using concentrated products
would save 1M] of energy per wash, equivalent to the energy used
by a 75-watt bulb for one hour. According to the data provided by
companies, it was noted that, 16% less sulphate will be released and
6% less energy will be consumed per wash, leading to consumer savings

per package of up to 12.36 TL (paras. 500-530).

In the previous sections of the decision, the Board acknowledged
that transitioning to less environmentally harmful products led to an
increase in costs for undertakings, depending on their respective cost
structures. However, considering past data, the Board also observed
that the increase in costs were not passed on to prices to the same
extent, and in some cases, prices had essentially remained unchanged
(Detergent paras. 400-410; Gezbeli, 2022, p. 50). Hence, the Board
likely to have considered this finding as well, while reaching to the
conclusion that consumers would be better-off by switching to
concentrated detergents through savings on electricity and reduced
pollution.

When assessing whether the indispensability condition was met,
the Board questioned why companies chose to collaborate under an
association for a technology that could be implemented individually,
especially since it was not patented. Among the undertakings concerned,
P&G noted that their introduction of concentrated detergents in
1991 was unsuccessful due to market conditions and consumer habits,
leading to product withdrawal. Unilever had similar experiences in the
‘90s. Bager, who was not part of the project observed that, consumers
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were reluctant to switch to concentrated products due to prices and
misuses. This suggests that individual efforts to introduce sustainable
innovations in the detergent market faced significant challenges,
often leading to a first-mover disadvantage where early adopters suffer
from lack of market acceptance, prompting companies to pull their
products (Gezbeli, 2022, 56-57). In conclusion, the Board stated that
all necessary conditions under article 5 were met, and thus granted
individual exemption to the project.

This decision presents a complex interplay between sustainability
initiatives and competition concerns. The Board recognized the
environmental benefits of the project, but also noted potential
restrictions of competition by means of decreased product variety, and
the possibility of increased costs to the consumer due to a change in
production process. It also scrutinized the sustainability claims and, in
order to justify an exemption, demanded concrete evidence of actual
efficiency gains and improvements in resource use. The case highlights
the challenges of pioneering sustainable products, demonstrating
how consumer behavior, resistance to change, or lack of knowledge
can cause “first-mover disadvantages” and hinder the adoption of
new technologies or products that have a long term benefit. The
Board carefully assessed the costs, benefits (both economic and
environmental), and other aspects of the project for consumers and the
market, instead of only focusing on a narrow market evaluation. The
decision recognized the need for collaboration when individual efforts
had failed, and when it could be demonstrated that such collaborations
where necessary to achieve the desired goals.

The second case we will explore is the Giizel Enerji*': a particular
example where a vertical agreement was evaluated with a special focus on
its environmental benefits (Stisoy Uygun & Kalinoglu, 2024, p.1470).
In the decision, Competition Board reviewed an agreement between
Giizel Enerji Akaryakit AS. (Total) and nine of its affiliated gas stations
concerning the installation of on-site solar power generation systems
(SPGS). Total was set to finance the installation of the SPGS panels,
which would be owned by the individual station owners, at several
different locations. The undertaking asked the Board to be granted
individual exemption to this contract, which was an integral part of its

21 Competition Board’s Giizel Enerji decision dated 01.12.2022 and numbered 22-53/801-
329.
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dealership agreement comprising non-compete clauses, for ten years.”

After a careful evaluation, including detailed assessments on costs,
profits and returns to investment, possible “first mover disadvantages”,
positive externalities by the proposed investment, and with references
to environmental sustainability and resilience policies of the EU and
Tiirkiye, the Board ultimately granted an individual exemption for 7
years mainly based on following grounds. First, the Board recognized
that the project aimed to reduce operating costs for gas station
owners, reduce carbon footprints, promote green energy, and offset
the environmental harm of fossil fuels (Giizel Enerji, paras. 51-65).
Second, the agreement would likely benefit consumers through lower
energy costs and price reductions and that it would have a positive
effect on employment and innovation, as well as promoting awareness
on green energy and the fight against climate change (paras. 67-68).
Third, the agreement is unlikely to be capable of market foreclosure
(para. 75). Finally, an additional two years period to be added to the
standard five years block-exemption duration was sufficient to cover
investment costs.

On this very point, our discussions throughout the paper and the
cases exemplified above bring us to the answers for two questions of
this section: “Where are we?” and “What should be next?”

Where are we?

The TCA has clearly positioned itself at the forefront of integrating
sustainability into its competition policy framework. Its vision to
support sustainable growth and its strategic plan explicitly mentioning
considerations for green transformation reflect a contemporary
understandingofcompetitionlawand policy thatincludesenvironmental
sustainability. The TCA’s handling of cases like the Detergent and Giizel
Enerji showcases a practical approach where environmental benefits
are weighed against potential competition restrictions. The Board
has shown a willingness to grant exemptions where sustainability
initiatives lead to clear efficiency gains, consumer benefits, and do not
significantly impair competition. This demonstrates that the TCA is

22 Tt should be noted that vertical agreements including non-compete obligations, such as the
dealership agreements in the relevant case, can typically benefit from block-exemption for five
years.
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not only aware of, but also actively engaged in shaping a competition
policy that accommodates and encourages sustainability. The Authority
does so by recognizing that in some instances, collaboration among
competitors might be essential for environmental progress. Thus,
the TCA is at a juncture where it is adapting traditional competition
principles to meet the challenges and opportunities presented by the
global push towards environmental sustainability, thereby answering
the question of “Where we are?” with a commitment to a balanced,
forward-thinking approach in competition law and policy.

What should be next?

While the TCA’s decisional practice demonstrates a growing awareness
of the nexus between sustainability and competition, businesses require
greater clarity and assurance regarding the assessment of collaborative
practices to avoid the risk of substantial antitrust fines (ICC, 2022, p.5).
The current reliance on case-by-case evaluations, while providing some
guidance, might remain insufficient to foster widespread adoption of
sustainability-driven cooperation. The absence of explicit and detailed
rules creates uncertainty, potentially discouraging undertakings from
engaging in pro-environmental collaborations that could contribute
to both sustainability and efliciency gains, particularly given that
companies often struggle to implement sustainable processes and
products independently, as underscored by the Detergent case.

A way forward could involve the TCA adding a specific section
dedicated to sustainability agreements to its Horizontal Agreement
Guidelines, offering detailed explanations of “do’s” and “don’ts”, along
with clear “safe harbors” and practical examples, similar to what the
EU Commission has done. Furthermore, the TCA could also consider
issuing dedicated guidelines on sustainability agreements, akin to
those from the Dutch, UK, and Austrian competition authorities.
This guidance should actively encourage collaborations that genuinely
pursue sustainability goals without undue fear of antitrust action,
provided that such agreements do not impose unnecessary restrictions
on competition, like those that could be regarded as cartels. Such a
clear, predictable, and proactive approach, consistent with the positive
stance the TCA has shown in its decisional practice, would not only
provide businesses with certainty but also underscore the Authority’s
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commitment to support Tirkiye’s ambitious environmental
sustainability goals.

5. CONCLUSION

This paper has explored the complex and evolving relationship between
competition policy and environmental sustainability, with a particular
aim to infer policy implications for Tiirkiye. While traditional
competition law and policy have primarily focused on economic
efficiency and consumer welfare, the growing recognition of climate
change and environmental degradation necessitates a more integrated
approach. This analysis highlights how the traditional frameworks need
to be complemented by a more forward-looking perspective that also
takes into consideration the broader social benefits of sustainability
goals. The global trend reflects this shift, with international bodies
like the OECD and EU advocating for competition policies that
support sustainability. New EU guidelines on horizontal agreements,
incorporating the goals of the European Green Deal, underscores a
policy environment where competition law is adapted to facilitate
green innovations and collaborations without stifling market dynamics.
This global movement indicates a growing consensus that competition
policy can serve as a tool for sustainable development, promoting
eco-innovation, reducing negative externalities, and aligning market
incentives with environmental objectives.

Our analysis has shown that the Turkish Competition Authority
(TCA) is taking initiative in recognizing the importance of sustainable
development in its competition law framework. Through cases like
the Detergent and Giizel Enerji, TCA’s approach has been observed in
balancing environmental benefits with competition concerns, granting
exemptions where clear efficiency gains and consumer benefits are
demonstrated. These decisions, as well as the TCA’s declared vision and
strategic plan highlight an evolving perspective where sustainability
initiatives are not just tolerated but encouraged under certain
conditions, acknowledging the potential for collaborative efforts to
address environmental challenges.
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However, while Turkiye’s legal and policy framework shows
commitment to sustainability, as evidenced by its adherence to
international environmental agreements and national strategies like
the Twelfth Development Plan, there remains a need for more explicit
guidance in its competition policy. Providing such clarity would
mitigate the risks businesses face in collaborative sustainability efforts,
potentially eliminating “first-mover disadvantages” and fostering a
more innovative, environmentally conscious market. By adopting a
more detailed policy stance through a specific guidelines, similar to
those in the Netherlands, the UK, and Austria, the TCA can further
support Tiirkiye’s ambitious environmental goals while maintaining
a competitive market environment, thus ensuring that sustainable
practices are not just an aspiration but a practical reality.
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YAYIN ILKELERI VE MAKALE YAZIM KURALLARI

1. YAYIN iLKELERi

1. Yayin hayatina 2000 yilinda baslayan Rekabet Dergisi, Rekabet
Kurumu tarafindan alt ayda bir yayimlanan hakemli bir dergidir.
Rekabet Dergisi'nde, rekabet hukuku, politikasi ve sanayi iktisadi
alanlarindaki Tiirkce veya Ingilizce 6zgiin makalelere, vaka yorumlar

ve benzeri gorisler ile haberlere yer verilmektedir.

2. Rekabet Dergisi'nde yayimlanmak tizere rekabetdergisi@rekabet.
gov.tr adresine gonderilen yazilar daha 6nce bagka bir yerde yayimlan-
mamis veya yayimlanmak tizere gonderilmemis olmalidir. Dergimize
gonderilen makaleler, Intihal.net programi araciligi ile taranip,
intihal raporlari editorlerimiz tarafindan incelenmektedir. Incelemede,
intihal orani, intihal raporunun igerigi ile birlikte degerlendirilmekte-
dir. Bagka eserlerin yani sira yazarin 6nceki ¢alismalarindan intihal
yapmasi da kabul edilmemektedir. Degerlendirmede intihal yoniinden

olumsuz bulunan makaleler yazara iade edilir.

3. Yazarlar, yazilariyla birlikte, iletisim adresi, telefon ve elektronik
posta bilgilerini sunmalidir. Gonderilen yazilar, editérler tarafindan
icerik ve “Makale Yazim Kurallar1” baghig: alunda belirtilen kurallara
uygunluk bakimindan degerlendirilir. Ardindan, yazarin ismi gizle-
nerek konu hakkinda uzman iki hakeme gonderilir. Hakemlerden
gelecek raporlar dogrultusunda yazinin basilmasina, reddedilmesine
veya yazardan diizeltme istenmesine karar verilecek ve bu durum
yazara en kisa siirede bildirilecektir. Gerekli durumlarda tigiincii bir

hakemin goriisiine bagvurulabilir.
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4. Rekabet Dergisi’nde yayimlanacak her bir yazi1 kargiliginda yaza-
rina telif ticreti olarak net 15.000TL 6denir. Ayrica 10 adet dergi yazara

ticretsiz olarak gonderilir.
2. MAKALE YAZIM KURALLARI
1. Ilk sayfada su bilgiler yer almalidir:

a) Yazinin Tiirkge ve Ingilizce baslig (Siyah ve tiimii biiyiik harf
karakterinde),

b) Yazarin adi, galisugt kurulus ve yazarin ORCID numarast' (Yazt
bagliginin hemen altinda, sayfanin sagina yanastrilmis olarak yazar adi
belirtilmeli ve soyadin sonuna bir yildiz konulmalidir. Yildizli dipnotta
ise yazarin ¢aligtigi kurulug unvani ile koyu yazi karekteriyle ORCID

numarast belirtilmelidir),
c) 200 kelimeyi asmamak iizere Tiirkce ve Ingilizce ozet,
d) Tiirkge ve Ingilizce olarak en az bes anahtar kelime.

2. Yazilar, kaynakea boliimii dahil olmak tizere cift aralikli olarak 12
punto Times New Roman karakteri ile yazilmalidir. Dipnot ve tablo-
larda ise 10 punto harf biytiklagi kullanilmalidir. Dipnotlar numara
sirastyla sayfa alunda gosterilmelidir. Tablo ve sekillere numara ver-

ilmeli; bagliklar tistiinde, kaynaklar: ise alunda yer almalidur.

3. Kisalulacak isim ilk defa kullanildiginda, kisaltilmadan ve paran-

tez icinde kisaltmasi belirtilerek kullanilmalidir.

4. Metin icerisinde kullanilan yabanci kelimeler italik olarak belir-

tilmelidir.

5. Metin icerisindeki bagliklar, “Giris” ve “Sonu¢” hari¢ olmak {izere
harf ya da Roma rakami kullanilmaksizin asagidaki sekilde diizenlen-
melidir:

" ORCID, Open Researcher and Contributor ID’nin kisaltmasidir. ORCID numarasini
almak icin http://orcid.org adresinden ticretsiz kayit olusturabilirsiniz.
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1. KALIN VE TUMU BUYUK HARF
1.1. Kalin ve Sadece Ilk Harfler Biiyiik
1.1.1. Kalin ve Sadece ilk Harfler Biiyiik

6. Agiklama notlart sayfa altinda dipnot seklinde ifade edilmelidir.
Metin i¢inde gonderme yapilan biitiin kaynaklar ise kaynakea baslig
altinda gosterilmelidir. Kaynakea alfabetik siraya gore hazirlanmalidir.
Bir yazarin birden ¢ok eserine bagvurulmusgsa bu durumda yakin tarihli
eser sonra gosterilmelidir. Bir yazarin ayni tarihli birden ¢ok eseri varsa,

yayin tarihleri sonuna “a”, “b”, “c” gibi harfler eklenmelidir.

Kaynakgadaki ve metin icindeki kisaltmalar asagidaki tabloya gore

yapilmalidir.

Agiklama Tiirkge Ingilizce
Sayfa (Page) s. p.
Sayfalar (Pages) ss. pp-
Editorli Kitap (Edited Books) | icinde in
Editor Ed. Ed.
Editorler Ed. Eds.
Ceviren Cev. Trans.
Bolim bol. chap.
Diger Yazarlar vd. etal.

Yazarlar metin icinde yapacaklari auflar ve kaynak gosterimi icin
American Psychological Association (APA) tarafindan yayimlanan
Kilavuzun 6. siiriimiinde yer alan kurallara uymalidir’. Génderme
yapilirken ve kaynakca diizenlenirken uyulmas: gereken bigim kural-
larina asagida yer verilmisgtir:

% Daha detayli bilgi icin asagidaki baglantilari ziyaret edebilirsiniz:
* Basics of APA Style Tutorial; (http://flash1r.apa.org/apastyle/basics/index.htm)
* APA Formatting and Style Guide; (htep://owl.english.purdue.edu/owl/re
source/560/01/)

* Mini-Guide to APA 6th for Referencing, Citing, Quoting
(http://library.manukau.ac.nz/pdfs/apa6thmini.pdf)
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Metin Iginde Kaynak Géosterimi
a. Tek Yazarli Eser:

Metin i¢inde kaynak gosterilirken yazarin soyadi, eserin yayin tarihi

ve dogrudan aktarmalarda da sayfa numarasi verilmelidir.

Genel bir alint s6z konusu ise (Metin 2005) ya da Metin’e (2005)
gore; dogrudan alinularda ise (Metin 2005, s. 44), Metin'e (2005, s.
101) gore

b. iki Yazarl: Eser:

Iki yazarli bir galismayr metin iginde kaynak gosterirken her iki

yazarin soyadlarina yer verilmelidir:
(Kilig ve Akgiin, 2010, s. 33) ya da Kilig ve Akgiin’e (2010) gore
c. Ug ve Daha Fazla Yazarl: Eser:

Metin i¢inde ilk kez auf yapildiginda tiim yazarlarin soyadlar: ver-
ilir; sonraki yerlerde sadece ilk yazarin soyadi verildikten sonra “vd.”

eklenir. Yazim dili 1ngilizce ise “vd.” yerine “et. al.” yazilir:

Kaynak ilk gectiginde (Ozgiimii§, Adakli& Celenk, 2004) sonraki
gecisinde (Ozgiimiis vd., 2004) olarak yer alir.

d. Ayn1 Konu ile Ilgili Birden Fazla Auf Yapilmast Durumunda:

Auflar tarih sirasina ve ayni tarihteki auflar isme gore alfabetik
olarak siralanmalidir: (Karatas ve Kigiikgene, 1990; Deluga, 1995;
Brockner, Siegel, Daly, Tyler & Martin, 1997; Francisco, 2000; Isbasi,
2000)
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e. Ikincil Bir Kaynaktan Alint::

Caligmalarda birincil kaynaklara ulasmak esastur; fakat bazt
giicliikler nedeniyle bu kaynaga ulagilamamigsa géndermede metin
icinde alintulanan ya da aktarilan kaynak belirtilir.

- Bacanl’'nin (1992) (akt. Ozden, 1996) calismasinda...
- Seidenberg’s study (1996) (as cited in Peter, 1993)
f. Yazar1 Belli Olmayan Yayinlar: Raporlar vb.: Metin igindeki ilk

gondermede:

Sayfa numarasi belli ise (OECD, 2017, s. 84); belli degilse OECD
(2017).

g. Internetten Alinan Kaynalklar:

Metin i¢i gondermelerde makale bagligi, boliim bagligt ya da bir
web sayfasinin adi ¢ift urnak icinde dergi, kitap, brosiir ya da rapor
bagligi ise italik olarak yazilir.

“Hacettepe Universitesi Bilgi”, 2010

Kaynakg¢a

a.Tek Yazarli Kitap:

Yazarin Soyadi, Yazarin Adinin Bag Harfleri. (Yil). Kitabin ad1 italik

ve ilk harften sonra (6zel adlar disinda) biitiiniiyle kiiciik sekilde. Bask1
Yeri: Yayinevi.

Sisman, M. (2007). Orgiitler ve kiiltiirler. Ankara: Pegem Akademi
Yayincilik.
b. iki ya da Daha Fazla Yazarli Kitap:

[lk Yazarin Soyads, ilk Yazarin Adinin Bas Harfleri. ve Ikinci Yazarin
Soyadi, Tkinci Yazarin Adinin Bag Harfleri. (Yil). Kitabin ad italik ve
ilk harften sonra (6zel adlar diginda) buitiintiyle kiictik sekilde. Yer:
Yayinevi.

Yildirim, A. ve Simsek, H. (2016). Sosyal bilimlerde nitel arastirma
yontemleri. Ankara: Seckin Yayincilik.
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c. Gozden Gegirilmis ya da Genigletilmis Baskilar:

Yazarin Soyadi, Yazarin Adinin Bag Harfleri. (Yil). Kitabin adi ital-
ik ve ilk harften sonra (6zel adlar diginda) biitiintiyle kiigiik sekilde
(Go6zden gegirilmis/genisletilmis x. baskr). Baski Yeri: Yayinevi.

Korkmaz, A (2013). Dil bilgisi terimleri sozligii (Gozden gegirilmis
genigletilmis 5. bask1). Ankara: Bilgi Yayinevi.

d. Yazari Belirsiz Kitaplar:

Kitabin adi italik ve ilk harften sonra (6zel adlar disinda) biitiiniiyle
kiiciik sekilde. (Yil). Yer: Yayinevi.

The 1995 NEA almanac of higher education. (1995). Washington

DC: National Education Association.
e. Iki ya da Daha Fazla Ciltten Olusan Kitaplar:

Yazarin Soyadi, Yazarin Adinin Bag Harfleri. (Yil). Kitabin ad1 italik
ve ilk harften sonra (6zel adlar diginda) biitiiniiyle kiiciik sekilde (x.
cilt). Baski Yeri: Yayinevi.

Moran, B. (1995). Tiirk romanina elestirel bir bakss (3. cilt). Istan-
bul: Iletigim.

f. Ceviri Kitaplar:

Yazarin Soyadi, Yazarin Adinin Bas Harfleri. (Yil). Kitabin ad ital-
ik ve ilk harften sonra (6zel adlar disinda) biitiiniiyle kiigiik sekilde.
(Cevirmenin Adinin Ilk Harfleri. Cevirmenin Soyadi, Cev.) Baski Yeri:

Yayinevi.

Jones, C. 1. (2001). Iktisadi biiyiimeye giris. (§. Ates, I. Tuncer, Cev.)

[stanbul: Literatiir Yayinlart.
g. Makaleler:

Yazarin Soyadt, Yazarin Adinin Bas Harfleri. (Yil, varsa ay). Makale-
nin adi yalnizca ilk kelimenin ilk harfi biiyiik, geri kalanlar 6zel isim
degilse kiiciik sekilde. Derginin Adi Italik ve Her Kelimenin Ik Harfi
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Biiyiik Sekilde, Cilt Italik Sekilde (Say1), Sayfa Numara Araligi. doi:

xxxxxx (Varsa)

Anderson, A. K. (2005). Affective influences on the attentional dy-

namics supporting awareness. Journal of Experimental Psychology: Gene-

ral, 154, 258-281. doi:10.1037/0096- 3445.134.2.258
h. Yayimlanmamus Yiiksek Lisans/Doktora Tezleri:

Yazarin Soyadi, Yazarin Adinin Bag Harfleri. (Yil). Tezin adt italik
olarak, yalnizca ilk kelimenin ilk harfi biytik, geri kalanlar 6zel isim
degilse kiiciik sekilde (Yayimlanmamis Yiiksek Lisans/Doktora Tezi).

Kurumun Adi, Kurumun Yeri.

Sari, E. (2008). Kiiltiir kimlik ve politika: Mardinde kiiltiirlerarasilik.

(Yayimlanmamis Doktora Tezi). Ankara Universitesi Sosyal Bilimler

Enstitiisii, Ankara.
i. Editorlii Kitapta/Derlemede Boliim:

Yazarin Soyadi, Yazarin Adinin Bag Harfleri. (Yil). Yazinin bagli-
g1. Icinde Editoriin adinin/adlarinin bas harfi. Editoriin soyad: (Ed.),
Kitabin adi italik ve ilk harften sonra (6zel adlar disinda) biitiiniiyle

kiigiik sekilde (ss. sayfa numara araligr). Baski Yeri: Yayinevi.

Oktar, S., & Eroglu, N. (2015). Petroliin ilk kiiresel krizi: 1973
krizi. Icinde N. Eroglu, H. I. Aydin (Ed.), [ktisadi krizler ve Tiirkiye
ekonomisi (ss. 177-190). Ankara: Orion Kitabevi.

Raz, N. (2000). Aging of the brain and its impact on cognitive
performance: Integration of structural and functional findings. In F. I.
M. Craik, T. A. Salthouse (Eds.), Handbook of aging and cognition (2nd
ed., pp. 1-90). Mahwah, NJ: Erlbaum.

j- Yazar1 Belli Olmayan Yayinlar, Raporlar vb.:
OECD (2005). Competition Law and Policy in Turkey, OECD,

Paris.
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k. Kongre veya Sempozyum Bildirisi:
Leclerc, C. M., & Hess, T. M. (2005, August). Age differences in pro-

cessing of affectively primed information. Poster session presented at the

113th Annual Convention of the American Psychological Association,

Washington, DC.
1. Internet Kaynalklar::

Yazarin Soyadi, Yazarin Adinin Bas Harfleri. (Yazinin yayim tarihi).
Yazinin adi italik olarak, yalnizca ilk kelimenin ilk harfi buytik, geri
kalanlar 6zel isim degilse kiigiik sekilde. Erisim tarihi: Giin Ay Yil,

yazinin linki.

DPT. (2004). Sekizinci bes yillik kalkinma plan: (2001-2005) 2004
yilt programs destek ¢aligmalar:. Erisim Tarihi: 12.02.2005, http://eku-
tup.dpt.gov.tr/program World Economic Forum (2012). Quality of
science and math education. Retreived August, 13 2018 from http://
www3.weforum.org/docs/FDR/2012/15_Pillar_2_Business_environ-
ment_FDR12.pdf
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PUBLICATION POLICY AND NOTES FOR CONTRIBUTORS

1. PUBLICATION POLICY

1. Competition Journal, which started its life in 2000, is a refereed-
journal published quarterly by the Turkish Competition Authority.
Competition Journal, publishes original articles, case comments and
news in Turkish and English in the field of competition law, policy and

industrial economics.

2. Articles submitted to the rekabetdergisi@rekabet.gov.tr address
for publication in the Competition Journal must be neither previously
published in nor submitted for publication to other journals. The
articles sent to our journal are scanned through Intihal.net program
and plagiarism reports are reviewed by our editors. In the review,
plagiarism rate is valuated together with the content of plagiarism
report. Among other works, plagiarism of the author’s previous works
is not accepted. Articles found negative for plagiarism are returned to
the author.

3. Authors should provide their contact addresses, telephone and
electronic mail information alongside their articles. Articles sent are
first checked by editors with respect to the content and for their com-
pliance with the rules stated under the heading “Notes for Contribu-
tors”. Afterwards, they are sent anonymously to two referees who are
expert on the subject. According to the reports of the referees, a deci-
sion will be made on whether to publish or reject the article or request
corrections from the author, and this decision will be notified to the
author as soon as possible. If deemed necessary, the opinion of a third

referee may be requested.
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4. Competition Authority shall pay net TL15.000 as the copyright
fee to the author of each article published in the Competition Journal.
Also, 10 copies of the journal shall be sent to the author, free of charge.

2. NOTES FOR CONTRIBUTORS

1. The first page of the article must include the following

information:

a) Title of the article in Turkish and English (in bold and capital
letters),

b) Name of the author, the organization s/he works in and the
author’s ORCID number' (Author’s name must be indicated directly
below the title of the article, aligned right, and an asterisk must be
inserted after the surname. The relevant footnote must indicate the
author’s title at his/her organization and his/her ORCID number in

bold),
¢) An abstract of maximum 200 words in Turkish and English,
d) At least five keywords in Turkish and English,

2. Articles, including the bibliography section, must be written
with a 12 point Times New Roman font, double-spaced. Footnotes
and tables must use 10-point fonts. Footnotes must be included in
numerical order at the bottom of each page. Tables and figures must be
numbered; their titles must be indicated over the figure/table and the

sources below.

3. For its first instance, an abbreviated name must be used in its full

form, with the abbreviation included in parenthesis.
4. Foreign terms used in the text must be in italics.

5. With the exception of “Introduction” and “Conclusion,”
headings within the text must be arranged as follows, without letters
or Roman numerals:

' ORCID is the acronym for Open Researcher and Contributor ID. You can get your
ORCID number by creating a free record at http://orcid.org.
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1. BOLD AND ALL CAPS
1.1. Bold and Only First Letters in Caps
1.1.1. Bold and Only First Letters in Caps

6. Explanatory notes must be given in footnotes below each page.
All sources referenced in the text must be indicated under Bibliography.
Bibliography must be in alphabetical order. If more than one title by
an author is referenced, titles that are more recent must be listed later.
In case an author has more than one title with the same date, letters

€MD« o« »

such as “a”, “b”, “c” must be appended to the date of publication.

Abbreviations in the bibliography and the text itself must follow the

rules in the following table:

Explanation Turkish English
Page s. p-

Pages ss. pp-
Edited Books icinde in
Editor Ed. Ed.
Editors Ed. Eds.
Translator Cev. Trans.
Chapter bol. chap.
Other Authors vd. et al.

For references and citations, authors must follow the rules listed
in the sixth edition of the Guidelines published by the American
Psychological Association (APA).”> Formatting rules to follow in

references and in the bibliography are listed below:

2For more information visit the following links:
« Basics of APA Style Tutorial; (http://flash1r.apa.org/apastyle/basics/index.htm)
« APA Formatting and Style Guide; (http://owl.english.purdue.edu/owl/
resource/560/01/)
 Mini-Guide to APA 6th for Referencing, Citing, Quoting (http://library.
manukau.ac.nz/pdfs/apa6thmini.pdf)
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Citiations Within the Text
a. Work with a Single Author:

Within the text, the last name of the author, publication date of the

work and page number for direct quotations must be given.

For general quotations (Metin 2005) or according to the Metin
(2005), for direct quotations (Metin 2005, p. 44), According to the
Metin (2005, p. 101)

b. Work with Two Authors:

When citing from a work with two authors within the text, last
names of both authors must be given: (Kili¢c and Akgiin, 2010, p. 33)
or According to Kili¢ and Akgiin (2010)

c. Work with Three or More Authors:

Last names of all of the authors are given in the first citation within
the text; afterwards only the first authors name is given followed by

“vd.” If the language is English, “et. al.” is used instead of “vd.”

The first reference to the source must be in the form (Ozgiimiis,
Adakli & Celenk, 2004), later references in the form (Ozgiimiis et. al.,
2004)

d. When There Are More Than One References on the Same
Subject:

The references must be listed by date and those with the same date
must be listed alphabetically: (Karatas ve Kiigiikgene, 1990; Deluga,
1995; Brockner, Siegel, Daly, Tyler & Martin, 1997; Francisco, 2000;
Isbasi, 2000)

e. Quotation from a Secondary Source:
It is ideal to reference the primary source, but if this source cannot

be accessed due to various challenges, the reference must cite the source

quoted or paraphrased in the text.
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- Bacanl’nin (1992) (akt. Ozden, 1996) calismasinda...
- Seidenberg’s study (1996) (as cited in Peter, 1993)
f. Publications the Authors of Which Are Not Known: Such as

reports, etc.
For the first reference in the text:

If the page number is known, (OECD, 2017, s. 84); if the page
number is unknown OECD (2017)

g. Sources from the Internet:

For in-text references, article title, chapter title or the name of the
webpage must be given in double-quotes; if the source is a journal,

book, brochure or report, the title must be italicized.
“Hacettepe University Information”, 2010
Bibliography
a. Books with a Single Author:
Author’s Last Name, Author’s Initials. (Year). The title of the book

italicized and (except proper nouns) in all lower-case following the first

letter. Place of publication: Publishing House.

Sisman, M. (2007). Orgiitler ve kiiltiirler. Ankara: Pegem Akademi
Yayincilik.

b. Books with Two or More Authors:

First Author’s Last Name, First Author’s Initials. and Second
Author’s Last Name, Second Author’s Initials. (Year). The title of the
book italicized and (except proper nouns) in all lower-case following

the first letter. Place of publication: Publishing House.

Yildirim, A. ve Simsek, H. (2016). Sosyal bilimlerde nitel arastirma
yontemleri. Ankara: Seckin Yayincilik.
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c. Revised or Extended Editions:

Author’s Last Name, Author’s Initials. (Year). The title of the book
italicized and (except proper nouns) in all lower-case following the first
letter (Revised/extended Xth edition). Place of publication: Publishing

House.

Korkmaz, A (2013). Dil bilgisi terimleri sozligii (Gézden gegirilmis
genigletilmis 5. bask1). Ankara:Bilgi Yayinevi.

d. Books with Anonymous Writers

The title of the book italicized and (except proper nouns) in all
lower-case following the first letter.(Year). Place of publication:
Publishing House.

The 1995 NEA almanac of higher education. (1995). Washington

DC: National Education Association.
e. Books with Two or More Volumes:

Author’s Last Name, Author’s Initials. (Year). The title of the book
italicized and (except proper nouns) in all lower-case following the first

letter (Vol. X). Place of publication: Publishing House.

Moran, B. (1995). Tiirk romanina elestirel bir baks (Vol. 3). Istanbul:
[letisim.

f. Translated Books:

Author’s Last Name, Author’s Initials. (Year). The title of the book

italicized and (except proper nouns) in all lower-case following the first
letter (Translator’s Initials. Translator’s Last Name, Trans.). Place of

publication: Publishing House.
Jones, C. 1. (2001). Jktisad; biiyiimeye giris. (S. Ates, I. Tuncer, Cev.).

[stanbul: Literatiir Yayinlari.
g. Articles:

Author’s Last Name, Author’s Initials. (Year, if available month).
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Title of the article with only the first letter of the first word in capital
and the rest in lower- case. Name of the Journal in Italics and with
the First Letter of Each Word in Capital Letters, Volume in Italics
(Number), Page Number Range. doi: xxxxxx (if available)

Anderson, A. K. (2005). Affective influences on the attentional

dynamics supporting awareness. Journal of Experimental Psychology:

General, 154, 258-281. doi:10.1037/0096- 3445.134.2.258
h. Unpublished Graduate/Doctorate Theses:

Author’s Last Name, Author’s Initials. (Year). Title of the thesis in
italics and with only the first letter of the first word in capital and the rest
in lower- case, except proper nouns (Unpublished Graduate/Doctorate

Thesis). Name of the Organization, Place of the Organization.

Sari, E. (2008). Kiiltiir kimlik ve politika: Mardinde kiiltiirlerarasilik.
(Unpublished Doctorate Thesis). Ankara University Institute of Social

Sciences, Ankara.
i. Chapter in an Edited Book/Compilation:

Author’s Last Name, Author’s Initials. (Year). Title of the article. In
Editor’s Initials. Editor’s Last Name (Ed.), Title of the book italicized
and in all lower-case following the first letter (except proper nouns)

(pp- page number range). Place of publication: Publishing House.

Oktar, S., & Eroglu, N. (2015). Petroliin ilk kiiresel krizi: 1973
krizi. I¢inde N. Eroglu, H. 1. Aydin (Ed.), lktisadi krizler ve Tiirkiye
ekonomisi (ss. 177-190). Ankara: Orion Kitabevi.

Raz, N. (2000). Aging of the brain and its impact on cognitive
performance: Integration of structural and functional findings. In E. 1.
M. Craik, T. A. Salthouse (Eds.), Handbook of aging and cognition (2nd
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Author’s Last Name, Author’s Initials. (Year of publication). The
title of the text, italicized and (except proper nouns) in all lower-case
following the first letter of the first word. Retrieved Month Day, Year
from link to the text.

DPT. (2004). Sekizinci bes yillik kalkinma plan: (2001-2005)
2004 yili programi destek ¢alimalar:. Erisim Tarihi: 12.02.2005,
http://ekutup.dpt.gov.tr/program World Economic Forum (2012).
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