-
~
N
-~
-
~
N
-~
-
N

-

-

.

~N

Cdl

.

g

e

|
Haziran/June 2022

COMPETITION JOURNAL

Sayl/Number: 1

g

REKABET

g

SNSNFNENSN

g

Cdl

N
AN
)
€
=
(@]
>
SN
=
O

-

Cd

.

PNPNPNFNFNPNPNPNPENEN

P PN

N N

N M /NN YUIN NN NN NS
\\//\\//\\//\\//\\Y./
NN NN YIN N NN NN
m\\//\\//\\//\\//\\v!/
SN N /NN NN NN NNy
S/ /NN NN NN NN /NN
SN N /NN NN NN NN
c\\//\\//\\//\\//\\v!/
\ NN NN N \v‘w 1 Ny
/ //\\//\\//lmmTMWAY./
KOS EE B KL
//\\//\\//\\v»mmma«.AW.\
L INN NN N NN N \Y./
NN NN NN NN NNy
L UNNIN NN N /NN /NN
N UNNL YNNI NN N N
/NN IN N NN NN NN
N UNNL NN NN NNy
/NN UN N NN NN NN
N/ NN NN NN TN




ISSN 1302 -552X E-ISSN 2651-4990

REKABET DERGISI

COMPETITION JOURNAL

Cilt/Volume:23 « Sayi/No:1 « Haziran/June 2022

Alti ayda bir yayimlanan hakemli dergi
Refereed journal published semi-annually




REKABET KURUMU ADINA SAHIBi
OWNER ON BEHALF OF PUBLISHER TURKISH COMPETITION AUTHORITY

Birol KULE

SORUMLU MUDUR / MANAGING DIRECTOR
Dr. Mehmet Fazil OZKUL

EDITORLER / EDITORS
Metehan HACIMUSTAFAOGLU
Dilara Nur Cansu ISLAM
Muhammed Ali BEKTEMUR

YAYIN KOMiSYONU / EDITORIAL BOARD
Haluk Recai BOSTAN

Ferhat TOPKAYA

Zeynep MADAN

Metehan HACIMUSTAFAOGLU

Nimet ALACAPINAR

Dilara Nur Cansu ISLAM

Muhammed Ali BEKTAMUR

YAYIN SEKRE]’ERi / PUBLISHING SECRETARY
Ozlem ERDOGAN

DANISMA KURULU / ADVISORY BOARD

Prof. Dr. izak ATIYAS (Sabanci Universitesi)

Prof. Dr. Mehmet BARCA (Ankara Sosyal Bilimler Universitesi)
Prof. Dr. Lale DAVUT (Emekli Ogretim Uyesi)

Prof. Dr. Erciment ERDEM (Avukat)

Prof. Dr. Celal GOLE (Atilim Universitesi)

Prof. Dr. Nihat ISIK (Kirikkale Universitesi)

Prof. Dr. ismail KIRCA (TOBB Ekonomi ve Teknoloji Universitesi)
Prof. Dr. Fuat OGUZ (Yildirim Beyazit Universitesi)

Prof. Dr. Ergun OZSUNAY (Emekli Ogretim Uyesi)

Prof. Dr. Turgut TAN (Bilkent Universitesi)

Prof. Dr. Erol TAYMAZ (Orta DoguTeknik Universitesi)

Prof. Dr. Metin TOPRAK (istanbul Universitesi)

Prof. Dr. Unal ZENGINOBUZ (Bogazici Universitesi)

Doc. Dr. Mahmut YAVASI (Ankara Sosyal Bilimler Universitesi)
Dr. Ogr. Uyesi Fatih Cemil OZBUGDAY (Yildirim Beyazit Universitesi)
Dr. Ogr. Uyesi Hamdi PINAR (Bilkent Universitesi)

Dr. Ogr. Uyesi Murat SAHIN (Izmir Demokrasi Universitesi)

YONETIM YERi / MANAGING OFFICE:
Universiteler Mahallesi 1597. Cadde No: 9 06800
Bilkent-Cankaya/ANKARA
Telefon-Faks / Telephone-Fax: (90) 312 291 44 44 - (90) 312 291 40 00
E-posta / E-mail: rekabetdergisi@rekabet.gov.tr
Web Adresi / Web Address:
https://dergi.rekabet.gov.tr

Basim Tarihi / Publication Date: Temmuz 2023 / July 2023
Baski / Print: Tekses Ofset Matbaacilik Ltd. Sti. (0312) 341 66 19

Rekabet Dergisi, Rekabet Kurumu tarafindan alti ayda bir yayimlanan hakemli bir dergidir. Rekabet
Dergisi’nde, rekabet hukuku, politikasi ve sanayi iktisadi alanlarindaki Tiirkce veya ingilizce 6zgiin
makalelere, vaka yorumlari ve benzeri gorusler ile haberlere yer verilmektedir. Yazilarda belirtilen
dislnce ve goruslerden yazarlar sorumludur; bu distince ve gérusler Rekabet Kurumu acisindan
baglayicilik teskil etmez.

Competition Journal is a refereed journal published semi-annually by the Turkish Competition

Authority. Competition Journal, publishes original articles, case comments and news in Turkish and

English in the field of competition law, policy and industrial organization. Any opinions expressed in

the Competition Journal represent solely the views of contributing writers and not necessarily those
of the Turkish Competition Authority.



Sevgili Cihan,
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ONS0Z

2000 yilindan bu yana yayin hayatinda olan Rekabet Dergisi, 4054
sayili Rekabet Kanununun getirdigi yeniliklerin anlagilmasinin yani
sira ve rekabet hukuku ile iktisad: alanlarina yapug: katkilarla da,
rekabet kiltiiriiniin  tilkemizde yayginlagtirilmasinda 6nemli bir
misyon Ustlenmektedir. Yilda iki defa yayimlanan Dergimizin bu
sayisinda tig eser yer almaktadir

Dergimizin bu sayisinda yer alan ilk ¢alisma, Kurumumuz
uzmanlarindan Nezir Furkan KIRAN tarafindan kaleme alinmig
olup son yillarda rekabet hukuku literatiiriinde sik¢a kendisine yer
bulan ve yakin zamanli rekabet sorusturmalarina da konu olmus
isgiici pazarlarini odagma almaktadir. Calisma, Avrupa Birligi
rekabet otoritelerinin yogunlagma islemlerine yoénelik yiiriittiikleri
analizlerde isgiicti piyasasinin da dikkat alinip alinmamast gerektigi
sorusuna yonelik teorik ve pratik bir miitalaa alt yapist sunmaktadir.
Ayrica calisma kapsaminda, isverenlerin monopson giicii ve isgiicii
pazarlarinin kendine has 6zellikleri incelenerek bu anlamda bir
yogunlagsma kontroliiniin gerekliligine ve uygunluguna yonelik bir
degerlendirme de yapilmaktadir. Yazar, ulasug sonuglarda isgiicii
piyasasinin  yogunlasma islemlerine yonelik halihazirdaki hukuki
cercevede Avrupa rekabet hukukuna ve rekabet otoritelerinin
uygulamalarini ¢ok yonlii bir bakis agisiyla ele almis ve isgiicii
piyasalarinin rekabetgi kalabilmesi agisindan kisa ve uzun dénemde
atlabilecek adimlari kapsamli bir gekilde degerlendirmistir.

Ikinci calismamiz, “Erken Islam Tarihinde Rekaber Hukuku
Uygulamalarinin Izleri Uzerine Tespit ve Diisiinceler” bashigina haiz,
rekabet uzmani Alper Fevzi KARA tarafindan yazilmistir. Sira dist bir
calisma niteligindeki bu makalede, Islam’in modern rekabet hukuku



agisindan 6nemi ve yansimalari incelenmis ve bu baglamda ge¢mis
ile gliniimiiz arasinda teorik kuramlara dayal: baglanular kurulmaya
calistlmugtir. Ayrica calisma ideal piyasa diizenine yonelik cok boyutlu
bir bakis agist sunabilme gayreti i¢ine girmis ve okuyucuya bu baglamda
farklt bir perspektif sunabilmeyi hedeflemistir.

Uciincii ve son galismamiz ise Dr. Fatih Bugra ERDEM tarafindan
kaleme alinmis “Merkeziyetsizlestirme Akiminin AB Rekabet Hukuku
Uygulamast Uzerindeki Potansiyel Etkileri” isimli makalesi makalesidir.
[gili calismada “merkeziyetsizlesme” olgusunun temel olarak rekabet
hukuku ve politikast yoniinden etkilerinin degerlendirilmesi ve bu
alana 6zgli hukuki bir altyap: olusturulabilmesine yonelik, bilhassa
Avrupa Birligi rekabet hukuku uygulamalari ekseninde temel
tartigmalar ortaya konulmaya ¢alistlmistir. Dijital adalet ve blok zincir
teknolojilerinin de irdelendigi bu ¢alismada yazar, 6zellikle blok zinciri
tabanli projelerin entegrasyonuyla ortaya ¢ikan dijital adalet kavramina
odaklanarak AB rekabet hukukunun i{i¢ asamali merkeziyetcilik
akimini degerlendirmektedir.

Rekabet Dergisi Editorleri



/" Rekabet Dergisi

Anticompetitive Labour Market
Concentration in Eu Law

Received 21 January 2023; accepted 27 April 2023
Original Article

\Nezir Furkan KIRAN'?

]

Abstract

Labour markets have been increasingly examined in the competition law
literature in recent years. Despite the fact that studies are mainly on the
collusion of employers, monopsony power of employers and the effects of
mergers in labour markets also started to draw attention. Although studies
on the monopsony power and the effects of mergers in labour markets
are mostly encountered in the US, the interest in these issues will sooner
or later spread to the EU. In this regard, this study examines whether
labour markets must be a part of the merger control assessments of EU
competition authorities. In order to answer this question, this study looks
at the notion of buyer power and analyses whether the legal framework
and case law in the EU facilitate or hinder enforcement that focuses on

the detrimental effects of buyer power. With the findings on buyer power,

the study subsequently explores the monopsony power of employers and
the peculiarities of labour markets to conclude on the necessity and the
suitability of merger control. This study also attempts to point out practical
issues such as the determination of the extent to which the competition

authorities should limit themselves for labour market assessments.

Keywords: Competition Law, Labour Markets, Mergers and Acquisitions,
Monaopsony Power, Employer Concentration

! Competition Expert, Turkish Competition Authority (Rekabet Uzmani, Rekabet
Kurumu).Orcid No: 0000-0002-6891-5763.
* This article is based on master’s thesis presented by the author at University of

Amsterdam.
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AB Hukukunda Rekabet Karsiti Isgiicii
Pazari Yogunlasmasi

21 Ocak 2023°de alindi; 27 Nisan 2023°de kabul edildi.
Arastirma Makalesi

Nezir Furkan KIRAN /
/

Ozet

Isgiicii pazarlars, gectigimiz yillarda rekabet hukuku literatiirii icerisinde
calismalara konu edilmeye baglanmastir. Her ne kadar bu ¢calismalar genel
olarak isverenler arasindaki uzlasmalara iliskin olsa da son zamanlarda
isverenlerin - monopson giicii ve isgiicii pazarlarindaki birlesmelerin
etkileri de ilgi cekmeye baglamustr. Isverenlerin monopson giicii ve isgiicii
pazarlarindaki birlesmelerin etkileri konulu calismalara heniiz cogunlukla
ABDde rastlanilryor olsa da bu konulara olan ilginin er ya da ge¢ ABye
sirayet edecegi agikur. Tiim bu gelismeler goz oniinde bulundurularak,
isbu ¢alisma kapsaminda, isgiicii pazarlarinin AB rekabet ororitelerinin
yogunlasma kontrolii degerlendirmelerinin bir parcasi olmast gerekip
gerekmedigine yonelik soru incelenmektedir. Bu soruyu cevaplamak
adia ¢alisma, alict giicii kavraminy incelemekte ve ABdeki yasal cerceve
ile igtihadin alic: giiciiniin rekabet karsiti etkilerine odaklanan bir
uygulamay: destekler nitelikte mi yoksa engeller nitelikte mi oldugunu
analiz etmektedir. Alici giiciine iliskin tespitlere yer verildikten sonra
calisma kapsaminda, isverenlerin monopson giicii ve isgiicii pazarlarinin
kendine has ozellikleri incelenerek bu anlamda bir yogunlasma
kontroliiniin gerekliligine ve wygunluguna yonelik bir sonuca varilmaya
calisilmaktadsr. Ayrica calisma kapsaminda, rekabet otoritelerinin isgiicii
pazarlarina yonelik degerlendirmelerinin sinirlarinin belirlenmesi gibi
bazi pratik sorunlar da tespit edilmeye calisilmakzr.

Anahtar Kelimeler: Rekabet Hukuku, Isgiicii Pazarlars, Birlesme ve
Devralmalar, Monopson Giicii, Lsveren Yogunlasmasi
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INTRODUCTION

While many think that antitrust law originates on the sole aim of
taming monopolies regarding their conduct on product markets, one
of the very first ideas to legislate against monopolies is also based
on their power in input markets. This buyer power could be used
against another undertaking that sells a product. However, it can also
be used in the labour markets against workers who sell their labour
to undertakings. Indeed, Senator Sherman underlined the idea that a
monopoly “commands the price of labor without fear of strikes, for in its
freld it allows no competitors” (US Congressional Record, 1890). Despite
the existence of the idea on detrimental effects of monopsonies in labour
markets, the first examples of enforcement related to labour markets
in the US was surprisingly aimed at anticompetitive effects of worker
collaborations instead of buyer power of undertakings (Hovenkamp
1988, p. 950). This twist has been criticized by economists expressing
that antitrust laws “aimed at capital but hit labor” (Vahesaan 2019, p.
769). Subsequently, new acts have introduced a labour exemption for
the US antitrust laws, in which the right of collective bargaining of
workers is exempted from antitrust enforcement (Greenslade 1988,

p. 170).

However, another debate has emerged. Some authors approached
the labour exemption with a broad interpretation and argued
that agreements among undertakings that restrict labour market
competition cannot be prohibited unless they intended to restrict
competition in product markets (Jerry & Knebel 1984, p. 174).
Similarly, others suggested antitrust laws have no intention at all to
regulate labour market competition (Hoffman 1983, pp. 1-2). These
minority opinions have been proved wrong in the next decades.
Indeed, many courts in the US have accepted that agreements among
employers are within the scope of antitrust laws even without any
effect in product markets (Stutz 2018, p. 3). Nevertheless, enforcement
activities were very rare even in the US where the courts explicitly
recognized anticompetitive effects in labour markets. One research
revealed that only 3% of cases in the US were related to labour markets
in the last 60 years (Naidu & Posner 2019, p. 3). In the EU, if similar
research would be conducted, the percentage would be quite smaller
since there were just a couple of cases in total.
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Although there was no particular attention to labour markets for
a quite long time in competition law, this trend started to change
after the developments in the US at the beginning of the 2010s.
Starting with Silicon Valley cases that focused on no-poaching
agreements among tech giants’, practitioners and scholars realised
that labour as input could easily be a subject of antitrust enforcement.
Nevertheless, the hesitant approach of enforcers around the globe has
continued until the end of the decade. But in the meantime there were
several research that elaborately offered most of the labour markets
-contrary to popular opinion- are highly concentrated and there is an
underenforcement (Matsudaira 2014, pp. 99-102; Stutz 2018, p. 6).
These findings drew attention of political leaders and become a part of
their political campaigns (“The White House-Statement”, 2021) with
the help of macroeconomic facts such as the declining labour share of
income (Autor, Dorn, Katz, Patterson & Reenen 2017, p. 25). Today,
it seems like the interlude of enforcement in the US came to an end
with the rising numbers of investigations about no-poaching and
wage-fixing agreements launched by the US Department of Justice
(DOJ). DOJ’s announcements on its website regarding labour market
investigations show that at least 10 investigations have been launched
in 20214,

On the other hand, it could be mentioned that the EU jurisdiction
has been silent on the matter until recently. Labour market and
competition law interaction examined by the national competition
authorities (NCAs) and Court of Justice of the European Union (the
Court) was only based on collective agreements/bargaining of workers/
unions. Where there is no explicit labour exemption like in the US,
the Court chooses to interpret EU law to exempt worker unions and
their agreements from the scope of competition rules (Biasi 2018). A
more recent controversy is on the status of gig workers and their right
to collectively bargain. After a few decisions by the Court did not
help to sweep uncertainty, European Commission (the Commission)
initiated the preparation of guidelines about collective agreements

? Such as the cases against Adobe [United States v. Adobe Sys. Inc., No. 10-CV-01629
(D.D.C. 2010)] and eBay [United States v. eBay, Inc., 968 E Supp. 2d 1030 (N.D. Cal.
2013)].

4 These cases include criminal investigations. For an example case see https://www.

justice.gov/atr/case-document/file/1373776/download (Retrieved March 30, 2023)
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regarding the working conditions of solo self-employed people’.
Apart from these developments, above mentioned inaction about
anticompetitive conducts of undertakings in labour markets started to
disperse. The first indicator of the EU’s attention is that several NCAs
published studies and opinions on the issue (Portuguese Competition
Authority 2021; OECD 2019a; OECD 2019b). Besides, a few
numbers of (ongoing) cases around the EU prove that agreements
between undertakings might restrict competition in labour markets
under Article 101 of TFEU®. Moreover, the Commission is hinting
that it will be an active participant of competition law enforcement
in labour markets in near future (“Speech by Margrethe Vestager”,
2021).

Whereas enforcement towards horizontal agreements has started,
there is still a missing part of this picture both in the US and in the
EU. Due to the fact that authorities still have not introduce any
integration of labour market assessment into their merger control
regimes yet (Angerhofer & Blair 2021, pp. 2-3). This szatus quo is
problematic if authorities aim to sustain competitive labour markets
since the undertakings that are prohibited to make agreements on
competitively sensitive matters about workers can reach similar results
with mergers. Indeed, the existence of unnoticed effects of mergers
on workers might be common due to the absence of any systematic
scheme of competition authorities to analyse them.

Within this context, this study aims to examine the necessity and
the extent of merger control regarding the labour markets, especially
under the EU Merger Regulation (EUMR). Thus, the study needs
to examine the EU competition rules regarding mergers. But, since
in labour markets undertakings are buyers of the labour, the buyer
side of the markets is also important. Therefore, the first chapter will

> The Commissions Press Release at https://ec.europa.eu/commission/presscorner/
detail/en/ip_21_6620 (Retrieved October 15, 2022).

¢ See Portuguese Competition Authority’s Precautionary Measure Decision at
https://www.concurrences.com/en/bulletin/news-issues/may-2020/the-portuguese-
competition-authority-imposes-on-the-national-football-league-a (Retrieved October
14, 2022); Comisién Nacional de los Mercados y la Competencia, Transitarios, Case
S/0120/08 (2010); Court of Hertogenbosch, LJN: BM3366 HD 200.056.331 (2010);
Autorité de la concurrence Décision n° 16-D-20 du (2016); Competition and Markets
Authority, Conduct in the Modelling Sector, Case CE/9859-14 (2016).
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start by looking at the notion of the buyer/monopsony power in
competition law. Moreover, to be able to mention a proper merger
control regime that considers labour markets, the first key question
is whether mergers, which have anticompetitive effects in the input
markets (such as labour markets) but not in the output markets, can
be deemed unlawful under EU law. The first chapter will answer this
question by examining the merger guidelines and the case law of the
Commission.

After revealing that EU law paves the way for controlling mergers
that are only harmful to input market competition, the study will
examine whether the competition law is the suited tool to sustain
competitive labour markets or not. This requires understanding how
the monopsony power of undertakings realizes in labour markets. In
simple terms, employers with monopsony power have the power to
affect wages and working conditions of workers, and employment
levels (CEA 2016). Therefore, the detrimental nature of monopsony
power in the labour markets is clear.

The fundamental reasons that cause monopsony power are based
on two distinct grounds. The first and the important reason for the
lack of competition comes from employer concentration (Mellman
2019, p. 3). Hence, the methods to measure it and the important
studies will be relayed. The second source of monopsony power in
labour markets is frictions such as search friction which requires
workers to spend a long time and put lots of effort to find jobs even in
relatively competitive markets (Naidu, Posner & Weyl 2018, p. 553).
This study will examine these two sources of monopsony power and
ask the question of whether competition rules are the right tool to

tackle both.

After elaborating on the necessity and suitability of enforcement
against mergers that create or strengthen monopsony power in the
above-mentioned chapters, the last chapter will look at the challenges
and practical aspects of a merger assessment that will keep busy
enforcers in their possible early practices. In this regard, the ongoing
debates on consumer welfare and potential policy choices that wait
before the European competition authorities will be discussed.
Consequently, practical matters on how a labour market can be
defined and which methods are appropriate to assess the effects of
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the merger in the relevant market will be examined. The last chapter
will be concluded with possible efficiency arguments that merging
undertakings might use.

It should be highlighted that this study prefers to explore the
necessity of merger control in labour markets on the ground of
traditional competition law and economics ground rather than finding
its reasoning in the socio-political sphere, which is a different aspect of
the competitive labour market discussion and worthy to research in a
different study.

1. BUYER POWER AND MERGER REVIEWS

Most markets have complex structures that include more than one
transaction before products can be sold to the final customer. Thus,
undertakings might have a dual role in the different levels of the market
as both buyers and sellers. While most of the literature focused on the
seller role of the undertakings and their market power as sellers, this
dual role of the undertakings might also create buyer power. Buyer
power can be broadly defined as “market power on the purchasing side
of the market” (Doorn 2015, p. 72). According to the Commission’s
approach, the emergence of buyer power is seen where the buyer(s) have
a big share of the purchasing of the upstream suppliers” output (OECD
2008, pp. 9-10). It might also stem from the strategic advantages of
the buyer (Ezrachi & loannidou 2014, p. 69). This affects upstream
suppliers’ ability to switch to other buyers and forces them to stick
with the same buyer(s). Unsurprisingly, this enables buyer(s) to easily
affect the competitive terms in the market, such as the input prices
since they have the ability to withhold purchases even though they do
not exercise this power in all cases. However, contrary to the consensus
on the detriment of seller power, we cannot mention a general opinion
on the effects of buyer power in the literature. Whereas some scholars
focus on the “angelical features” of buyer power, others prioritise its
“diabolical” character (Daskalova 2016, p. 34). For this study, firstly, it
is important to understand what distinguishes between the good and
the evil of buyer power. With the help of this distinction, the study
will be able to focus on harmful buyer power and search for how the
legal framework has been structured.



Anticompetitive Labour Market Concentration in Eu Law

1.1. Buyer Power and Monopsony

The term buyer power includes two key concepts, monopsony power
and countervailing power. These concepts are distinguished according
to the structure of the market and the effect of the use of buyer power
(Chen 2008, pp. 247-248). The criterion of market structure is firstly
related to the number of buyers. According to the classical economic
model of monopsony, monopsony power will be seen in a market
with a sole buyer. This buyer could face a great number of suppliers
with no market power or a monopolist with substantive influence
(Anchustegui 2017, p. 33). However, monopsony power cannot be
limited to markets that have just a single buyer. The Commission
states that in a market with a large buyer and a limited number of
competitive buyers, a large buyer might still have monopsony power

(OECD 2009, p. 256).

There are more grey areas as well. According to Chen (2008, p.
247), where the buyer has the ability to reduce the input price below
“a supplier’s normal selling price”, the distinction between monopsony
power and countervailing power arises from the market power of
suppliers. If the suppliers do not have a substantial market power,
then the buyer power is monopsony power. This monopsony power is
used by reducing the number of purchases to affect the input prices.
It is important to understand the mechanism here for the distinction
below. Monopsony power is not used in bargaining but imposed by
the buyer as a “take-it or leave-it offer” which means the buyer sets the
conditions of the market (Anchustegui 2017, p. 34). This mechanism
is deemed as a mirror image of monopoly in the input markets,
which reduces competition and output to the detriment of the seller
(Kirkwood 2019, p. 2). In case there is perfect competition among
suppliers without market power and thus the price of the market is
competitive, monopsony power is assumed to decrease the prices
below the competitive level (Chen 2008, p. 247).

On the other hand, if the market has suppliers with substantial
market power, buyer power needs to be examined as a countervailing
power. This countervailing power can be referred to as bargaining power
as well (Doorn 2015, p. 78). In theory, a buyer with countervailing
power will have the ability to affect the terms of the transaction to
its advantage. However, the assumption here is that the buyer will
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not actually lower its purchases from the suppliers since it has no
benefit to doing it, unlike in the case of monopsony. Nevertheless,
the buyer will use this probability as an instrument to bargain against
the parties with market power. This is procompetitive since the prices
in the market with powerful suppliers can be assumed as over the
competitive level and it is presumed that countervailing power will
reduce it to closer but still over the competitive price level (Kirkwood

2019, p. 3).

From this point on, the study will mostly exclude countervailing
power from its scope. This is based on the asymmetric power of
employersagainstemployeesand theidea thatemployeesare fragmented
suppliers with no market power, which points to monopsony power
and will be elaborated on in the next chapter. It can only be speculated
that in a highly unionized market, workers might have a substantial
market power that might legitimize employers® use of buyer power as
a countervailing power. However, the percentage of workers who are
union members is in decline for many years globally (OECD 2022).
This indicates that it is hard to mention a bilateral market power in the
labour markets. Hence, the main issue of buyer power in the labour
markets is and will continue to be related to monopsony power.

1.2. EU Legal Framework and Case Law on Buyer Power in Mergers

In theory, mergers might not only strengthen or create seller power
but also they might generate buyer power. Therefore, while for the
great majority of merger cases, the fundamental concern is the ability
of the new firm to increase output prices or decrease the quality etc.,
for some mergers competing buyers might merge and gain the ability
to charge lower input prices and reduce their purchases (Hemphill &
Rose 2018, p. 2079). In this regard, examining whether the EU merger
control framework and case law offer any guidance on buyer power is
substantial. Also, it requires looking at a key discussion embedded
in the consideration of buyer power. Should the authorities block a
merger solely on the ground of buyer power and its effects in the input
market or do they also need to find adverse effects in output markets?

Starting with the legal framework, the EU competition law does
not offer detailed primary or secondary legislation on buyer power
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specifically. The Council Regulation 139/2004 on the control of
concentrations between undertakings (the EUMR) is the main
legislation on the merger regime at the EU level. In the case of a
concentration with Community dimension, the Commission examines
the merger if it “would significantly impede effective competition, in the
common market or in a substantial part of it, in particular as a result of
the creation or strengthening of a dominant position”. Since this general
framework under the EUMR does not offer any distinction for buyer
side effects, we can conclude that the significant impediment to
effective competition (SIEC) test is also valid for mergers that generate
buyer power.

Where the EU law remained silent on buyer side effects on
mergers in the EUMR, yet it offers a framework in the Guidelines
on the assessment of horizontal mergers (Horizontal Guidelines)”.
Horizontal Guidelines states that the Commission controls mergers
to prevent firms from significantly increasing their market power to
the detriment of customers®. It also explicitly states that both suppliers
and buyers can have market power’. Yet it is seen from paragraphs 11
(c) and 12 that the general approach of the Horizontal Guidelines
to the buyer power is structured on the buyer power that acts as a
countervailing factor. Indeed, countervailing power of buyers vis-a-vis
the merged suppliers constitutes one of the primary factors that are
examined to assess the effects of the mergers.

Nevertheless, the Horizontal Guidelines did not abstain from
pointing out the detrimental effects of buyer power. Under the

7 Guidelines on the assessment of non-horizontal mergers does not include a
monopsonistic theory of harm that can be used to prevent exploitative conducts
of undertakings towards employees that are not undertakings. Because the customer
foreclosure theory of the non-horizontal Guidelines takes the suppliers in their capacity
as rivals. So the possible anticompetitive harm here is the foreclosing of the market for
rival undertakings and raising their input costs. This approach does not offer guidance
for labour markets. Nonetheless, it does not create any obstacles for enforcement. In
any case, horizontal mergers have more potential to bring subtle anticompetitive harms.
For this reason, this study focuses on horizontal mergers. This approach can also be
supported by the fact that employers who compete for the same labour are horizontal
competitors regardless of their product market activities.

8 Commission, ‘Guidelines on the assessment of horizontal mergers under the Council
Regulation on the control of concentrations between undertakings’ OJ C 31, 5 February
2004, para 8.

? Horizontal Guidelines, para 8.
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heading of “Mergers creating or strengthening buyer power in
upstream markets”, the possibility for the Commission to analyse
anticompetitive buyer power has been illustrated. The formulation
regarding buyer power is the same as the SIEC test of the EUMR
since it states that “a merger that creates or strengthens the market power
of a buyer may significantly impede effective competition, in particular
by creating or strengthening a dominant position.”"° Paragraph 61 of
the Horizontal Guidelines also reveals the theory of harm that the
Commission will take into account. Accordingly, the merged entity
might reach a market power that enables it to reduce its purchase of
inputs. Reduced purchases might cause a reduced output which will
eventually raise the prices for consumers. It has been also stated that
this effect is more likely where the suppliers are fragmented. The focus
on fragmented upstream sellers brings the labour markets to mind.
One can argue that labour markets are as fragmented as a market can
be. In this sense, the Horizontal Guidelines” approach to buyer power
is suited to use in merger cases that affect labour markets.

Yet, the Horizontal Guidelines also sets an alternative outcome of
buyer power. According to this, if a reduced cost of input emerges
without any harm to downstream competition or total output,
product prices for the final consumers might decrease. This efficiency-
based alternative is the most controversial part of the Horizontal
Guidelines for buyer power. It has a different approach than DOJ and
FTC Horizontal Merger Guidelines (US Guidelines). US Guidelines
elaborated on the monopsony power of buyers. But more importantly,
it states that “Nor do the Agencies evaluate the competitive effects of
mergers between competing buyers strictly, or even primarily, on the basis
of effects in the downstream markets in which the merging firms sell.”"!
Put differently, US Guidelines explicitly offers an approach that might
prioritise the effects in the input markets and on the sellers rather than
the effects in the output markets. Some commentators considered the
choice of US Guidelines to be consistent with the views that suggest
competition law protects competitive process, and consumer welfare
actually indicates “welfare of trading partners” (Hemphill & Rose

Y Horizontal Guidelines, para 61.
"' U.S. Department of Justice and the Federal Trade Commission, Horizontal Merger
Guidelines  https://www.  justice.gov/atr/horizontal-merger-guidelines-08192010

(Retrieved 22 August, 2022)
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2018, p. 2091). Also, the US agencies were clear on the fact that harm
of the merger to the final consumer is not an essential requirement to
forbid the transaction. Stucke & Steinbaum (2018) refer to several
cases as examples where the US agencies prosecuted mergers that
affect solely upstream suppliers without harm to consumers. Besides
these, proposals in the US to amend laws to explicitly make merger
control regimes cover monopsony power have not been considered
necessary since it is accepted that the laws already covered buyer side
power concerns (Hovenkamp 2022, p. 7). Nevertheless, FTC and
DOQOJ announced a new process to modernize their merger guidelines
to clarify, among other things, how they should address the impact of
monopsony power, including labour markets (“FTC-Press Release on

Illegal Mergers”, 2022).

Thus, it can be asked that contrary to the US approach if the
Commission’s understanding requires an anticompetitive effect on
the output market and a rise in the prices for the final consumers
to prevent a merger even when it has anticompetitive outcomes in
the input markets. This is particularly important for labour markets
since as will be seen below some argue that not every restriction that
decreases worker welfare also decreases consumer welfare (Hafiz 2019,
p- 391). The Horizontal Guidelines do not offer any clear position of
the Commission on the issue. Thus, the study will focus on the case
law of the Commission.

The Commission’s approach to the buyer and seller market dilemma
can be examined in two parts. Firstly, under the Commission’s
early and output market oriented case law where the Commission
examined effects in input markets to the extent they are relevant to
the competition in the output market. And secondly, recent case law
with a more flexible approach where the Commission shows it can
focus solely on input markets when it is necessary.

The first part of the case law consists of three main cases, namely
Kesko/Tuko™, Rewe/Meinl and Carrefour/Promodeés™. All three cases

are related to the food retailing sector where large retailers/wholesalers

12 Kesko/Tuko (Case No IV/M.784) Commission Decision (1997) OJ L 110.

3 Rewe/Meinl (Case No IV/M.1221) Commission Decision 1999/674/EC (1999) OJL
274, para. 76.

Y Carrefour/Promodes (Case No COMP/M. 1684) Notification (2000) OJ C 164.
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with buyer market power operate. Firstly, Kesko/Tuko decision of
the Commission needs to be examined since one reason to block
the proposed transaction was, inter alia, buyer power. This case was
about the proposed concentration of two retail/wholesale sellers of
daily consumer goods and speciality goods operating in Finland. The
Commission defined three distinct relevant markets, namely “the retail
market for daily consumer goods; the market for cash-and-carry sales of
daily consumer goods; the markets for procurement of daily consumer
goods.”” The Commission also stated that even though every product
on its own can create a different procurement market, since the pattern
of demand for these products and level of concentration in the market
is the same, there is no necessity to assess the effects of the merger on
each product’. According to the Commission merged entity would
represent 55% of the Finnish retail market and 50-75% of the relevant
procurement market. This would have meant that a supplier’s only
option to guarantee a shelf space is to have an agreement with the
merged entity'’. Moreover, undertakings’ market power in the output
market and their private labels have been seen as factors of increasing
buying power. In this sense, the case offers a logic on how buyer and
seller power can interact with each other when one undertaking has
both (Turk & Anchustegui 2021). Consequently, the decision relied
on the fact that the merged entity will increase its buyer power which
eventually harms retailers but most importantly by having lower
prices from retailers, the merged entity might create entry barriers for
competitors that cannot able to receive low purchasing prices'®. In
other words, despite its elaboration on buyer power, the Commission
has placed the output market at the centre of the case and examined
the procurement market as a subordinate issue. With these findings,
the Commission did not accept the offered commitments and blocked
the merger.

Another food retailing case of the Commission that includes buyer
power assessment was Rewe/Meinl. While defining the markets, the
Commission identified the differences between the input and output

15 Kesko/Titko (Case No IV/M.784) Commission Decision (1997) OJ L 110, para. 17.
16 Kesko/ Titko (Case No IV/M.784) Commission Decision (1997) OJ L 110, para. 34.
7 Kesko/Tiko (Case No IV/M.784) Commission Decision (1997) OJ L 110, para. 34.
'8 Kesko/Tuko (Case No IV/M.784) Commission Decision (1997) O] L 110, para.
134/153.
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markets. Where the traditional product markets, the primary focus is
on consumer demand, the Commission highlighted that to define the
procurement market, “producers flexibility in changing outpur and the
alternative outlets open to them” need to be examined. The Commission
tried to determine the dependent proportion of turnover of suppliers
that would make the buyer essential. According to suppliers, having
22% of their turnover from one buyer was the threshold. Put differently,
that level means replacing the sale channel would cost heavy financial
losses for suppliers'. Next, the Commission considered the merged
entity’s position in both the procurement market and distribution
market. It stated that suppliers do not have many ways to find an
alternative buyer. Furthermore, the merged entity is not dependent
on any supplier. Similar to Kesko/Tuco decision, the Commission takes
the interaction between the input and output markets as a factor
that strengthens the merged entity’s buyer power in the procurement
markets®. Nevertheless, the proposed merger has been approved since
the parties committed to maintaining independence from each other
in the distribution and procurement markets®'.

Although it is yet another retail market case, Carrefour/Promodes
was in a different vein among the cases in which the Commission
examined buyer power. In Carrefour/Promodés although the proposed
merger would not have directly resulted in a significant market power
on the distribution market, the Commission still analysed the effects
of buyer power on the suppliers and indirectly on the downstream
market®. Very similar to its Rewe/Meinl decision, the Commission
again determined the proportion of turnover of suppliers that could
create a ‘threat point'?. This means for a particular supplier if the
threat point has been reached, the buyer can exert buyer power by
exploiting the supplier’s economic dependence. Analysis in the case

19 Rewe/Meinl, (Case No IV/M.1221) Commission Decision 1999/674/EC (1999) OJL
274, para. 101.

20 Rewe/Meinl, (Case No IV/M.1221) Commission Decision 1999/674/EC (1999) OJL
274, para. 115.

2 Rewe/Meinl, (Case No IV/M.1221) Commission Decision 1999/674/EC (1999) OJL
274, para. 115.

22 Carrefour/Promodes (Case No COMP/M. 1684) Notification (2000) O] C 164.

3 Carrefour/Promodes (Case No COMP/M. 1684) Notification (2000) OJ C 164, para.
52.
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produced the exact same percentage as the Rewe/Meinl decision, 22%
of the turnover. The peculiarity here is that the Commission did not
calculate the general buyer power of the merged entity in the market
but it calculated the economic dependence of particular suppliers vis-
a-vis the buyer (Anchustegui 2017, p. 171). Moreover, the decision
does not grant any methods on how to assess possible exploitation of
suppliers, and the approved commitments of the parties addressed the
buyer power only in an indirect way (Anchustegui 2017, p. 181).

In this sense, these three well-known cases do not offer a conclusive
outcome on the question if the Commission would still prevent a
merger in a case where there is no effect in the downstream market.
These early cases while showing that the Commission took the effects
of the upstream market into account, also prove the Commission’s
tendency to examine these effects to the extent they are relevant to the
competition in the downstream market.

Yet, after above mentioned decisions were published, authors such
as Doorn and Ezrachi & loannidou suggested that under the EU
law, it is possible to intervene in buyer power even when there is no
consumer harm. Doorn (2015, p. 168) particularly referred to the
Commission’s contribution to OECD Roundtable on Monopsony and
Buyer Power. The Commission acknowledged that the priority focus
should be on consumer welfare in its competition law enforcement
(OECD 2008, p. 255). But it also refers to Sovion/Siidfleisch case where
the undertaking holds buyer power without any downstream market
power (OECD 2008, pp. 256-257). The proposed concentration in
Sovion/Siidfleisch was between undertakings whose operations were
related to buying pigs and cattle from farmers to process, produce
and sell meat products®. The Commission established its focus on
the possible risks of exploitation of farmers through low purchasing
prices and restrictions on the number of purchases. Although it
concluded that farmers have enough alternative buyers and there will
be no exploitation in this sense, this case showed that exploitation of
suppliers might be deemed as anticompetitive on its own (Anchustegui

2017, p. 299).

24 Sovion/Siidfleisch (Case No COMP/M.3968) Notification (2006) O] C124/33.
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On the other hand, Ezrachi & loannidou (2014, p. 73) framed
their argument on how the goals of competition policy can overcome
the narrow monopsony model. For the authors, the Court already
widened the goals of competition policy with more emphasis on the
market structure and the process of competition rather than traditional
consumer welfare, especially with the 7-Mobile”and GlaxoSmithKline
Services Unlimited v Commission®® cases where the Court explicitly
stated that consumer welfare and consumer prices are not the only
goals of competition policy”. In 7-Mobile, a meeting between mobile
telephone network operators in the Netherlands was examined.
Competitors exchanged sensitive information on remuneration paid
to dealers, which is not directly related to prices paid by the end users.
This brought questions about whether a practice which does not have
a direct effect on end users can be prohibited under the Article 101 of
TFEU. The Court ruled that competition rules aim to protect both
the interest of individual consumers and competitors but also “zhe
structure of the market and thus competition as such.”*® On the other
hand, in GlaxoSmithKline Services Unlimited v Commission, the Court
overruled the General Court’s decision arguing prevention of parallel
trade is not a restriction of competition under Article 101 of TFEU
since damage to consumer welfare is vague. The Court stated that to
deem an agreement anticompetitive, the relation to consumer welfare
is not an indispensable factor. And the Court ruled that the protection
of Article 101 of TFEU is not limited to the interests of competitors
and consumers but it also protects “the structure of the market and, in
so doing, competition.””

2 Case C-8/08 TMobile Netherlands BV v Raad van bestuur van de Nederlandse
Mededingingsautoriteit

[2009] ECR 1-4529.

% Joined Cases C-501/06 P C-513/06 P C-515/06 P and C-519/06 P GlaxoSmithKline
Services Unlimited, formerly Glaxo Wellcomeplc v Commission [2009] ECR 1-9291.

7 British Airways case might be referred for a similar approach where the buyer side
conducts of the dominant firm investigated: Case C-95/04 P British Airways v Commission
[2007] I — 2375, para. 1006.

28 Case C-8/08 TMobile Netherlands BV v Raad van bestuur van de Nederlandse
Mededingingsautoriteit [2009] ECR 1-4529, para. 38.

¥ Joined Cases C-501/06 P C-513/06 P C-515/06 P and C-519/06 P GlaxoSmithKline
Services Unlimited, formerly Glaxo Wellcomeple v Commission [2009] ECR 1-9291, para.
63.
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The latest case law of the Commission on mergers seems influenced
by the above mentioned ideas of Doorn and Ezrachi & Ioannidou
on consumer harm, and also the case law of the Court on the goals
of competition policy. The Commission, unlike its early case law, in
its relatively recent Aurubis-Metallo Group Holding merger decision,
paved the way for input market oriented enforcement by stating that
“[t]he Commission notes that the Merger Regulation and the Horizontal
Merger Guidelines do not preclude the Commission from intervening in
buyer power cases where direct harm to consumers cannot be demonstrated.
The legal test of the Merger Regulation is whether the merger can
significantly impede ‘competition’, which includes the protection of the
competitive process, even if it cannot be demonstrated that such reduction
of competition affects consumer welfare.”*

In conclusion, this chapter illustrates that the legal framework for
concentration under the EUMR and merger guidelines do not offer
detailed rules regarding anticompetitive buyer power. Nonetheless,
Horizontal Guidelines’ approach towards detrimental effects of buyer
power in markets with fragmented suppliers looks very suited for
enforcement in labour markets. On the other side, the Commission’s
traditional position centred on downstream markets might create
obstacles for enforcement in labour markets. Yet, with the Aurubis-
Metallo Group Holding decision, the Commission clearly stated that
it acknowledges the theory of harm that does not require showing the
harm to consumer welfare.

This novel twist in the case law of the Commission is crucial for
labour markets since it paves the way for cases that solely focus on the
harm of buyer power. But stepping into the labour territory is not
easy due to its differences from the traditional input markets. This is
why this study will examine the factors that can make a labour market
anticompetitive in the next chapter. This examination aims to decide
whether the competition law is the right tool to tackle the buyer power
of employers.

3 Case No M.9409 Aurubis/Metallo Group Holding Decision 4 May 2020, para. 376.
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2. MONOPSONY POWER OF EMPLOYERS

2.1. Monopsony Power in Labour Markets

In labour markets, the term monopsony has been used to indicate that
undertaking(s) have the ability to lower or suppress wages and working
conditions of workers (CEA 2016, p. 2). Put differently, a labour
monopsony is not necessarily related to the number of employers in
the market but is understood with their market power as buyers of
labour (Rose 2019, p. 1).

In a competitive labour market, undertakings continue to hire new
workers, as long as the marginal cost of hiring an additional worker is
not above the additional revenue that the additional worker produces,
in other words, the marginal revenue product of labour (Unsal 2016,
p. 431). In this hypothetical competitive market, the wages of workers
are determined by the market itself, since an undertaking cannot
unilaterally set lower wages. Such conduct would end up in that
particular undertaking losing all of its workers to other employers (CEA
2016, p. 2). However, the reality brings many obstacles to reaching
a competitive labour market. Obstacles to reaching a competitive
market might stem from different sources. For instance, unlike the
theory, in practice, different workers will demand different wages
because of their distinct personal costs, such as a long commute to
the workplace (Manning & Petrongolo 2017, pp. 2905-2906). These
obstacles and their sources will be examined below. What matters is
the fact that their outcome is the same. They push the labour market
to the monopsony.

Where the labour markets diverge from the competitive structure
and come closer to monopsony, it is accepted that undertaking(s)
face an upward-sloping labour supply curve (Unsal 2016, p. 432).
This indicates two important results. Firstly, in this market, the
undertakings are able to affect wages by changing their labour
demand. So, they are wage-setters. Secondly, with every new hire of
undertakings, they need to pay higher wages to both new and existing
workers. This means the marginal cost of the recruit is more than the
average labour cost. Consequently, undertakings tend to limit their
hiring and pay lower wages compared to competitive markets. Even
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though reduced employment is expected to lower the output of the
monopsonist undertaking and create a loss of revenue, reduced costs
by recruiting less labour still result in more profit (CEA 2016, p. 2).
However, this might decrease production and increase unemployment.
Workers that are ready to work for a competitive wage might end up
in less productive undertakings or not be hired at all (Hemphill &
Rose 2018, p. 2083). After all, it is obvious that the worker welfare is
decreased and the result is very similar to the notion of deadweight loss
in product markets (Masterman 2016, p. 1406). Inefficient allocation
of labour has even wider harmful results for the economy.

While these adverse effects of monopsony in labour markets are
examined by scholars in depth, competition enforcement in this field
was rare, if not absent at all. There are many reasons why competition
enforcement in this filed is rare. First of all, the notion of consumer
welfare standard, which was at the centre of competition law
enforcement for many years, does not embrace worker considerations
(Masterman 2016, pp. 1400). The clear link between consumer
welfare and product prices pushed the competition authorities to
solely allocate their enforcement to product markets. The second and
most notable reason for inaction relies on the idea that labour markets
are competitive, which is an inaccurate assumption. Although the
classical theory of monopsony suggests that monopsonies are rare,
recent research showed that monopsony power in the labour markets
is quite common (Matsudaira 2014, pp. 100-102). The research argues
that in many labour markets employers have the ability to suppress
wages (Naidu et al. 2018, p. 537).

Lastly, competition law traditionally abstained to be a part of
worker protection since it is assumed that this objective is sufficiently
fulfilled by labour and union laws (Naidu et al. 2018, pp. 542-
543). Today, it is known that this is not the case. Labour laws that
aim to sustain decent wages and working conditions have been
undermined by gig economies (Naidu et al. 2018, p. 543). Union
laws and collective bargaining rights in this sense are more efficient
to overcome monopsony power since it is already proven that in the
sectors unionisation rate is higher, employer concentration is lower
and wages are higher (Marinescu, Ouss & Pape 2019, p. 2). Yet, union
membership and collective bargaining coverage dramatically eroded
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in the last decades (OECD 2017). Then, an assumption that workers
are under protection thanks to labour and union laws is inaccurate.
Under these findings, this study shares the idea that there is a need to
use competition law enforcement to tame the monopsony power of
undertakings in the labour markets.

However, this sole understanding does not help to activate
enforcement, especially for merger control. It needs to be comprehended
first what causes the monopsony power problem. Then, it can be asked
that if all causes of monopsony power are suited to be examined and
solved under competition rules. This study will continue this chapter
to answer these questions.

2.2. Sources of Monopsony Power

Various indicators can be used to show the existence of monopsony
power in a market or an economy. For instance, labour supply
elasticity shows the sensitivity of workers’ reactions to changes in
their wages (OECD 2020, p. 14). Infinite elasticity of labour supply
indicates that workers will leave their jobs (or not start to work) if
their wages fall under the competitive level while zero elasticity of
labour supply indicates that workers will hold their jobs (or accept the
job offers) even when their wages are reduced substantially (Marinescu
& Posner 2018, p. 9). Various studies already confirmed that in most
labour markets (including digital markets) workers keep at their
jobs after their wages decrease. Therefore, labour supply elasticity is
low (Marinescu & Posner 2018, p. 14; OECD 2017). While labour
supply elasticity is generally measured on labour market-level (such
as the level of elasticity for nurses), it can also be measured on firm-
level for a particular undertaking’s workers to estimate the monopsony
power of that undertaking (Webber 2013, p. 2-23). Thus, the effects
of different level of labour supply elasticity and monopsony power on
the workers of different undertakings can be examined.

Another macro indicator of the monopsony power of employers
is the labour share of national income (labour share), which is the
percentage of national income allocated to labour compensation (ILO
& OECD 2015, p. 2). The last decades showed an alarming decline
in the labour share (ILO & OECD 2015, pp. 4-5). One explanation
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for this decline might be found in the concentrated product markets
where the big undertakings choose to recruit workers with less
bargaining power with the help of alternative employment methods.
Big undertakings using alternative employment methods are especially
apparent in markets driven by rapid technological change (Autor et al.
2017, p. 25-26). Yet, others suggest that the increasing monopsony
power is the main reason for the decline in the labour share (Brooks,

Kaboski, Li & Qian 2019, p. 29).

These indicators can be used as a tool to detect the markets or
economies with a worrying level of monopsony power. However,
to commence a competition law enforcement, the reasons for
monopsony power should be detected and analysed. The two main
sources of employer monopsony are employer concentration and
labour frictions. This distinction will be helpful to understand when
the competition law is the right tool to use.

2.2.1. Employer Concentration

In traditional markets, buyer concentration is seen as the main source
of monopsony power (OECD 2008, p. 256). Where a large percentage
of a product is bought by a limited number of buyers, the buyer market
is concentrated. With similar logic, if an area that a specific group
of workers lives in or commutes to consists of a limited number of
employers, it can be concluded that this labour market is concentrated.
Therefore, whether labour markets are mostly concentrated is the key
question. Certain studies have been carried out to answer this question.
Early studies have looked at chosen labour markets to identify the
effects of concentrations and monopsony power on specific worker
groups such as teachers (Falch 2010) and retail workers (Neumark et
al. 2008). These studies offer mixed results for different worker groups.
While some of them suggest that concentrated labour markets bring
disadvantageous market structure for workers since the reduction of
employment (Neumark et al. 2008 p. 416-419), others show that even
in a relatively competitive labour market there is monopsony power of
employers due to labour frictions (Falch 2010, p. 264). Put differently,
distinct features of labour markets might be as important as employer
concentration.
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Recent studies that will be illustrated below, however, tried to offer
a general picture of labour markets and how employer concentration
affects workers. Examining these studies is crucial for two reasons.
Firstly, to call a merger enforcement activity, it needs to be proven that
labour markets are concentrated. Secondly, as this study suggested, the
monopsony power of employers adversely affects the wage levels of
workers and employment opportunities. Then, if the concentration is
the source of monopsony power, one can expect to see in these studies
that employer concentration results in wage and employment decline.

Studies in the literature which used different starting points to
define the relevant labour markets will be examined below. Regardless
of their starting points, their conclusions were more or less the same,
employer concentration is quite common and it decreases wages and
employment. One of the first studies in this sense calculated average
Herfindahl-Hirschman Index (HHI) levels across the US and found
that an average level of HHI is higher than 3.000, which points out very
concentrated labour markets (Azar, Marinescu & Steinbaum 2017, pp.
10-16). The study has also illustrated the negative correlation between
employer concentration and wages. In a moderately concentrated
market, 200 points increase in HHI results in a 1.4% decline in wages.

Another study that uses the same method of calculation and takes
nearly all occupations across the US into account found that 17%
of workers in the US are employed in highly concentrated labour
markets and markets for qualified jobs are more concentrated (Azar,
Marinescu, Steinbaum & Taska 2018, pp. 11-13). Even though the
study finds that the average number of employers in a labour market
is 16.5, the average HHI level is 3,953 (Azar, Marinescu, Steinbaum
& Taska 2018, pp. 11-13). This is because the calculation method
uses job vacancies to calculate the market share of employers and even
where many employers hiring, most of the job vacancies are posted by
only a few of the employers.

Another study in the US confirms that the general level of
concentration in labour markets is high (Benmelech, Bergman & Kim
2018). The study used different scenarios to examine the correlation
between concentration and wages. Where the merger activities are
used as a tool to show employer concentration, the conclusion was
that higher employer concentration leads to lower wages for workers
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(Benmelech et al. 2018, p. 3). A case study that uses the data of a
real-life merger between two financial corporations showed that
wages of loan officers decreased after the merger. To prove that this
decrease is attributable to the merger, the study illustrates that after
the transaction, wages of the other occupations in the same market
and wages of loan officers who work in close cities increased (Mellman

2019, pp. 36-37).

Research on the subject was not limited to the US. Using the data
from Portugal, one study confirmed the negative correlation between
employer concentration and wages (Martins 2018). Another study in
a similar vein used the data of labour markets in France (Marinescu, et
al. 2019, p. 2). This time authors’ focus was not only on the negative
correlation between the wages and concentration but also on how
employer concentration affects the number of hires, which is a very
vital factor for a competitive labour market. They found an increase of
10% in employer concentration lowers hires by approximately 12.4%
(Marinescu, et al. 2019, p. 2).

To fill the gap in EU-level research, using the data of online ads,
another study has presented a concentration index for European urban
labour markets. The first remarkable result of the study was that HHI
levels substantially differ between large and small areas of Europe
(Andrea, Anca-Maria, Gabriele, Matyas, Raquel & Fernando 2021, p.
26). Regardless of the different occupations, large areas (such as Berlin
and Paris) have a low level of HHI. Conversely, smaller urban areas
(such as Dublin and Malta) are more concentrated. This is exacerbated
in the Southern and Eastern EU countries. For instance, even the
areas with the lowest HHI levels in Lithuania, Romania and Slovakia
have HHI levels above 5.000. The study also correlates concentration
with two unique outcomes. According to the results, areas with higher
HHI levels tend to have higher unemployment rates and lower job
satisfaction (Andrea et al. 2021, p. 97).

Considering all these research, it can be concluded that the level of
concentration and the severity of its outcomes could differ from area
to area and profession to profession. On the other hand, the general
results of these studies point out a single direction, which is the
existence of highly concentrated labour markets where the workers’
wages and employment opportunities have been suppressed. So, if the
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monopsony power that suppresses wages and employment emerges
from the concentration of employers, this study finds no ground for
inaction under competition rules to prevent this concentration from
happening. This is a major conclusion for merger control regimes.
However, there is a second category of the sources of monopsony
power, which is also worth to be examined.

2.2.2. Labour Frictions

While the market power in product markets has been examined in
relation to three different reasons, namely market concentration,
product differentiation and search frictions; the focus has been always
on market concentration. On the contrary, in labour economics,
frictions also play a substantial role in assessing market power (Naidu
etal. 2018, p. 542).

The main friction in the labour markets originates from the
“matching” characteristic of the markets (Kirkwood 2019, p. 7). In
a traditional product market, whereas only buyers care about the
qualities of the product and the seller, the sellers seldom regard the
details of buyers’ personalities and qualifications. In the employment
relationship, however, not just the buyer (employer) cares about
the personality and qualifications of the worker but also the worker
(seller) wants to know if the employer and the job itself are suitable.
Since both sides have different expectations from the other side, it has
been argued that labour markets are narrower than product markets
(Naidu et al. 2018, p. 555). So, this structure limits the options for
workers and naturally constitutes monopsony power to some degree,
and makes frictions more significant in labour markets than product
markets.

Another factor is search frictions (Naidu & Posner 2019, pp. 11-
13). Workers can experience information asymmetry. They might
have limited information on the available jobs or the details of these
jobs, such as the working environment or job description. Due to this
asymmetry, some jobs might receive too many applications and the
search period for workers can get longer. Also as seen in the EU, the
mobility of workers may be suppressed by linguistic and administrative
barriers (Arpaia, Kiss, Palvolgyi & Turrini 2016, p. 21). These types
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of frictions grant the employer bargaining power vis-a-vis workers,
which could be used to suppress working conditions.

Some studies showed that because of this natural structure of
labour markets, even in labour markets with plenty of employers and
a low level of concentration, monopsony power still exists to some
degree (Dube, Jacobs, Naidu & Suri 2020, pp. 44-45). It might be
disappointing for supporters of pro-labour enforcement. After all, the
competition law’s ability to overcome search frictions or information
asymmetry is quite limited. If an authority introduces strict merger
control for labour markets, there still might be many frictions that can
eventually constitute monopsony power. But even the authors who
acknowledge that competition law might be an “unwieldy device” to
cope with monopsony power due to labour frictions also believe that
there isan enforcement gap that opened the way for merger transactions
to end up with concentration and suppression of wages (Naidu &
Posner 2019, p. 8). After all, even though they are not substantial as
labour frictions, product market power might also be based on reasons
other than concentration such as product differentiation and search
frictions. Then, the question must not be whether the enforcement
is necessary or not. Above mentioned research shows it is necessary
since concentration can be a major factor of monopsony power. But
it could be asked when the competition law enforcement is the most
efficient tool to reverse the anticompetitive structure of a particular
labour market, which requires further academic research.

Whereas the necessity of controlling the concentration of employers
and their monopsony power by enforcing merger control rules is
settled in this chapter, many theoretical and practical discussions
need to be examined in the next chapter to suggest how European
competition authorities can include labour considerations in their
merger assessments.

3. ANALYSIS OF MERGERS IN LABOUR MARKETS

Rare examples of merger control cases regarding the labour markets
do not rely on traditional market analysis but on special legal powers
of authorities to intervene in mergers that create unemployment in a
specific industry. “Industrial policy approach” that is seen in France
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and South Africa prioritises the public interests rather than bringing
an economic approach to the case (Jans 2022, p. 3). Unsurprisingly,
the industrial policy approach is under political influence since it
considers the socio-political consequences of the merger decision. This
study, on the contrary, tries to illustrate the necessity of merger control
for labour markets based on purely economic and legal reasoning.
This new understanding of merger control in labour markets is quite
unexplored. Yet we started to see some examples, even in the EU.
For instance, the Netherlands Authority for Consumers and Markets
(ACM) has developed a theory of harm in a merger case involving
a newspaper publisher and a magazine publisher. The authority
assessed whether the merging parties would obtain monopsony power
regarding the purchase of journalist services, which would enable the
merged entity to lower wages and worsen labour conditions (“Speech
by Martijn Snoep on Labour Markets”, 2022). Even though the
authority did not find any substantial market power in this regard, this
example shows that European authorities started to take the labour
markets into consideration in their merger cases.

But even in a jurisdiction where the necessity of controlling the
concentration of employers and their monopsony power is settled,
competition authorities will still face various challenges. First of all,
most competition authorities traditionally rely on the consumer
welfare standard in their assessments. Then, it needs to be ascertained
in this chapter whether workers can find protection under the current
welfare standard. After that, the chapter will look at how should
authorities prioritize labour market cases, which is a difficult task that
might be keeping authorities back to commence a merger control
enforcement for labour markets.

Deciding on which case is worth investigating is the first step. But
authorities also will have to analyse the cases with tools that have not
been used for labour markets. Thus, this chapter will look at the main
components of merger assessment such as market definition and try to
illustrate whether any adjustment to current tools is necessary. Lastly,
the limits of the prohibition of mergers that have anticompetitive
effects will be revealed under the efficiency defence discussion.
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3.1. Consumer Welfare Standard and Workers

Welfare considerations in labour markets is fundamentally not an
independent issue than what this study illustrated above regarding the
case law on buyer power. Thus, it should be answered that whether
authorities see anticompetitive results in the buyer markets (labour
markets) as a sufficient factor to deem a practice or transaction illegal.
Yet for labour markets, this question is even more puzzling since effects
on the buyer side are realised on workers, a group of people who do
not constitute an undertaking.

Two different approaches can be mentioned for the interaction of
labour markets and welfare standards. The first approach suggests that
the current understanding of consumer welfare standard is already
compatible to enforce competition rules to anticompetitive labour
restrictions. This approach firstly relies on the assumption that labour
market competition affects product markets as well. Then, it can
be assumed that a concentration that decreases the competition in
labour markets will also have effects in output markets. These effects
are formulated with basic logic. Where the undertakings reach a
monopsony power, they will reduce their demand for labour, which
will eventually reduce the output of undertakings and increase the
prices that consumers pay (Naidu et al. 2018, p. 559). Put differently,
even though supporters of this approach acknowledged that workers
are not consumers in the classical usage, they emphasise that the
harms resulting from monopsony power and monopoly power
are not different regarding the reduced output of the undertakings
(Hovenkamp 2019a, p. 114). So, by disregarding “consumer label”,
this approach suggests that protection under consumer welfare applies
to monopsony power as well.

The second approach assumes that there is a gap in the first
approach, which is the assumption that restrictions in the labour
markets always affect product markets. This is not the case according
to others since there might be restrictions that do not yield any harm
to product markets. For instance, some argued that if the product
market is competitive, then the reduced output of the undertaking
with monopsony power will be balanced with the increased output
of the other undertakings (Naidu et al. 2018, supra note 93). Others
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point out the wage discrimination ability of employers (Hafiz 2019,
pp- 391-392). Since employees experience an information asymmetry
regarding jobs and wages, unlike the classical monopsony theory,
employers can reduce wages by paying lower rates for new recruitment
without reducing the hires. If this is the case, reduced output and
consumer harm cannot be pointed out in the traditional sense.

These possibilities pushed the authors to offer a new understanding
and definition of welfare standards. For example, it is proposed that
authorities should consider not only consumer and producer surplus
but the mirrored version of these variables in the labour markets,
namely worker and employer surplus (Masterman 2016, p. 1401).
Thus, worker surplus can be considered as a part of the consumer
surplus. Similarly, others argued that where the employers have the
power to restrict competition in labour markets, this restriction
deprives workers of bargaining power, “which diminishes their ability
to generate wealth as consumers’ (Day 2022, p. 512). In other words,
while product market restrictions decrease consumers purchasing
power in a specific market, anticompetitive restrictions in the labour
markets decrease workers’ purchasing power in all markets (Day 2022,
p. 512). In this sense, the welfare of workers is not a different category
than consumer welfare but a subcategory of it.

In a similar vein, Cengiz (2021, p. 74) highlights that the classical
consumer welfare standard overlooks the whole production stage
before the products are offered in the output markets. Since this
missing stage includes workers, consideration of their welfare is absent
in competition law assessments. The author suggests that where
consumer welfare increases at the cost of workers welfare, the overall
outcome for the economy might be negative due to most consumers
are also workers (Cengiz 2021, p. 77). Her proposition is to set a
“citizen welfare” standard that will consider the welfare of workers in
addition to consumers. But this suggestion does not bring a divided
category of workers and consumers. Similar to the above-mentioned
approach, it acknowledges workers and consumers are in the same
group. Hence, a decrease in the welfare of workers is seen as sufficient
to deem a practice anticompetitive (Cengiz 2021, p. 89).

After all, it is apparent that both output centred approach and
the wider defined welfare approach do not offer a substantial change
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in the competition rules. Even the authors who think the consumer
welfare standard needs to be changed do not offer an amendment to
the laws but just argue that courts and authorities need to revise their
approach and legal tests to fairly cover labour market issues (Cengiz

2021, p. 88).

Consequently, these debates did not implicate any need for a
major change in the EU’s merger control rules to cover the labour
markets. As this study concludes above, monopsony power can
already be reviewed by authorities. Besides, competition authorities
around the world already acknowledged that no-poaching agreements
can be anticompetitive without resulting in any harm to consumers
(Mellman 2019, p. 19). This clearly indicates that a strict consumer
welfare standard does not reign in the practice. Nevertheless, to
eliminate the uncertainty that arises from the interpretation of welfare
standards, this study advises authorities and courts to acknowledge
that workers are also consumers. This does not mean that the
peculiarities of labour markets should not be taken into account.
However, treating the workers as a completely different category than
consumers will always give rise to discussions of balancing the welfare
of two different categories of people and complex efficiency arguments
from undertakings, which in practice could make merger control rules
unenforceable for labour markets.

3.2. Prioritization of Labour Market Cases

Although this study concluded that it is necessary to control mergers
that affect labour markets and this control is compatible with the
consumer welfare standard, the ambition in the literature towards
monopsony power of employers and the existence of concentrated
labour markets did not spark any considerable enforcement activity
for now. In the EU, there were merger cases in which effects in
labour markets are taken into account only related to the particular
Member States” legislation regarding the public interest (Posner &
Volpin 2020). Even in the US where the protection of workers with
antitrust came into prominence, there was no case in which DOJ or
FTC blocked a merger transaction due to its effects in labour markets
(Posner 2021, p. 77). Nevertheless, some indications show that we are
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close to seeing some enforcement examples. For instance, we see a case
where the reason to block the merger was, inter alia, the possibility of
the reduction of payments by the merged entity to suppliers, including
medical doctors™. Furthermore, it is known that DOJ and FTC started
to investigate the effects on workers in their merger cases (Orley 2021,
p. 7). FTC has even instructed its staff to examine the effects in labour
markets in all the merger transactions before the agency (“GCR-FTC
considers workers in deal reviews”, 2018).

FTC’s approach to examining labour markets in all merger cases
might bring controversy. Every merger that affects product markets
has also the potential to affect labour markets. This means, in
theory, every merger filing/investigation before the authorities can
be expanded to examine the labour market effects of the transaction.
However, it is not realistic to expect the authorities to do that. For
instance, European authorities might have drawbacks, especially
regarding the effective usage of their resources. The Commission’s
data shows that Directorate-General for Competition allocates 11-
14% of its total available resources to merger cases and these cases are
responsible for 28% of the total time spent on the merger, antitrust
and state aid cases (European Court of Auditors, 2020). It can be
speculated that the Commission will not be eager to increase these
numbers dramatically for labour markets or shift its substantial part
of resources from examining product markets to examining labour
markets. Thus, to commence a new era of merger control that includes
labour markets, a policy that regards efliciency and resources at hand
is needed. This requires determining which labour markets might be
chosen to be prioritized by authorities.

Various methods can be adapted by authorities. Some authors
suggested that where the merging undertakings overlap in both
product and labour markets, adding labour markets to the scope of
the investigation does not offer obvious benefits since “labor market
harm aligned so closely with product market harm” (Rose 2019, p. 6).
Instead, the suggestion is to investigate labour market effects where the
merger includes significant employers that compete for the same type
of labour without an obvious product market overlap (Rose 2019, p.
6). However, this approach does not elaborate that how the authorities
will remedy the anticompetitive effects in labour markets without even

3 United States v. Anthem, Inc., 855 E3d 345 (D. C. Cir. 2017).
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examining it in the cases where there are both product and labour
market overlaps. To illustrate, an authority might choose to implement
a structural remedy to a merger that creates a high concentration on
both product and labour market, with the divestiture of certain units.
However, this divestiture while reducing the anticompetitive effects
in the product market, might not substantially reduce the harm to
workers since these certain units may be irrelevant to effects in labour
markets. Therefore, this study does not prefer this approach, also
considering the fact that effects on the buyer and seller side of the
market should be examined separately (Hovenkamp 2022, p. 16).

So, the alternative approach should be to take the relevant labour
marketas a sole factor to decide if the case is worth examining. One idea
is to only handle merger cases that take place in extremely concentrated
labour markets (Mellman 2019, p. 40). Previous research can be used
to choose which level of HHI points out a very high concentration.
At this point, it might be practical to identify for which occupations
employers may have more incentive to create or strengthen monopsony
power. One can argue that due to the lack of enforcement in mergers,
it is impossible to find these occupations. However, looking into no-
poaching cases might produce the same outcome since collusion not
to transfer certain workers clearly indicates that labour market overlap
is broad in that sector and undertakings have foreseen a profit from
the monopsony power in that labour market (Rose 2019, p. 6).

In this regard, to facilitate the first steps towards merger control in
labour markets in the EU competition law, two main suggestions can
be made. First, the Commission should support studies* that identify
which occupations face highly concentrated labour markets in the EU.
Similarly, NCAs can use studies® that illustrate how a hypothetical
merger of large employers affects workers with different occupations
in a Member State. On this basis, authorities can create internal
guidelines for their merger units, which identify a limited number
of occupations that are most vulnerable to further concentration in
the market. In this way, authorities can examine mergers that include
undertakings in which these workers are employed in remarkable
numbers in the relevant market.

32 Andre et al. (2021, p.34) showed an example of this to a small extent.

% For an example from France see (Marinescu, et al. 2019, p.25).
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The second suggestion is to examine mergers that include sectors or
undertakings that are proven no-poaching agreements previously took
place. Enforcement examples from different jurisdictions can be used
by European authorities. Sectors, where no-poaching agreements have
been seen in different jurisdictions, might be a good starting point.
For instance, software engineers* and healthcare professionals® are
faced with no-poaching agreements in different jurisdictions. Then,
authorities should examine the mergers that include remarkable
numbers of these workers for the relevant market regardless of the
effects on the product market. To help the authorities to determine
whether the proposed merger includes these occupations, merger
notification forms can be revised to include information on which
occupations might be affected by the transaction.

With these steps, authorities might be able to examine more
promising cases regarding the possibility of finding anticompetitive
monopsony power of employers. Thanks to these practices, European
authorities can start to discuss further policy choices, such as whether
there is a need to revise notification thresholds to cover mergers that
are potentially harmful to labour markets.

3.3. Defining the Relevant Markets

After authorities decide which mergers are worth examining regarding
their effects in labour markets, practical challenges will be the main
issue of enforcement. In this regard, two essential parts of merger
control need to be discussed. How will the relevant market be defined
and how will the effects of the mergers be assessed?

To define the relevant labour market, first, we need to determine
which worker group is relevant in the general sense. For product

34 Silicon Valley Cases; See (OECD 2019¢) for CCA vs. KOIOS case of the Croatian
Competition Authority; Turkish Competition Authority’s ongoing investigation, see at
hteps://globalcompetitionreview.com/digital-markets/turkey-launches-sprawling-probe-
no-poach-agreements (Retrieved 23 August 2022)

3 In Netherlands [Court of Hertogenbosch LJN: BM3366 HD 200.056.331 (2010)];
In Turkey see https://www.rekabet.gov.tr/en/Guncel/investigation-conducted-about-
certain-pr (Retrieved 23 August 2022); In US (Competitive Impact Statement, United
States v. Arizona Hosp. ¢ Healthcare Assn & AzHHA Service Corp., No. CV07-1030-
PHX (D. Ariz. 2007))
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markets, it is easier to determine product groups by using industry
information. For instance, in a merger between two drink producers,
an authority can start its examination with energy drinks, a category
of products that offers a distinction from other categories. Then,
the authority can use its methods to understand if this category of
products constitutes a relevant product market itself. However, the
definitions of occupations are more ambiguous. So, the starting point
itself is challenging in labour markets.

Nonetheless, studies offer distinct choices to start with. The most
preferred method is to use occupational classifications. A study in the
US used Standard Occupational Classification, a statistical standard
that is used by agencies to classify occupations (Azar et al. 2017,
p- 89). European authorities can use the Standard Classification of
Occupations (ISCO)?* if they adopt a similar approach. An alternative
is to use the job titles that have been used by undertakings in their job
postings (Azar et al. 2018, p. 4).

Assume that an authority thinks the merger might affect nurses.
ISCO provides a category of workers under code 2221, nursing
professionals®”. The next step is to ascertain whether this category
constitutes a relevant labour market. Studies argue that current tools
for market definition can be easily adapted to labour markets. For
instance, similar to the hypothetical monopolist test, authors suggested
the “hypothetical monopsonist test” can be exercised (Naidu et al. 2018,
p. 574). This test assumes the existence of a single employer that
employs all the workers in a relevant market. If this monopsonist can
profitably reduce wages by a “small but significant and non-transitory”
amount, then the labour market at hand would be the relevant labour
market. Authors call this test a “small but significant and non-transitory
decrease in wages” (SSNDW) test (Naidu et al. 2018, p. 574). To
be able to determine whether most of the workers will stay in the
market after SSNDW, the labour supply elasticity can be used. If the
labour supply elasticity is lower than the critical level, it means the
market definition is too broad (Azar et al. 2018, p. 10). If the labour

% The ESCO Classification, see at https://esco.ec.europa.eu/en/classification/
occupation main (Retrieved December 22, 2022)

% The ESCO Classification, see at https://esco.ec.europa.eu/en/classification/ (Retrieved
December 22, 2022)
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supply elasticity is higher than the critical level, it means the market
definition is too narrow. In our example, if the authority finds out
when it defines the market as “nursing professionals”, the labour supply
elasticity is higher than the critical level, then the definition is need
to be broadened. The authority can add to its definition, for example,
midwifery professionals, a category of workers that is classified
under the same subgroup as nursing professionals in ISCO?. Also,
a shortcut for relevant labour market definition has been proposed as
well. If there is a previous decision that points out undertakings made
a no-poaching agreement, then the workers subject to that agreement
might be presumed to constitute a relevant labour market (Marinescu

& Hovenkamp 2018, pp. 1052-1053).

The second limb of the market definition is the definition of the
relevant geographic market. One study in the US used commuting
zones, geographic areas that were developed by the United States
Department of Agriculture based on commuting patterns (Azar et
al. 2017, p. 8). Another study additionally used the counties as the
geographic market (Benmelech et al. 2018, p. 2). It is proven with
further study that more than 80% of applications to a job posting
come from the commuting zone (Marinescu & Rathelot 2018, p. 47).
Thus, European authorities might use similar concepts to define the
geographic market. For instance, functional urban areas, as already
used by Andrea et al. (2021), might be a solid starting point. Then,
with the help of the SSNDW test, the geographic market can be

broadened or narrowed.
3.4. Assessing the Effects of the Merger

After the relevant market is defined, the authorities need to calculate
the market shares of the undertakings to determine the HHI levels
of the market. For product markets, different data such as revenue or
the number of sales of the undertakings in the relevant market have
been used for analysis. Similarly, it cannot be pointed out a single data
that is most suited for labour markets. Above-mentioned studies used
undertakings’ share of job postings, job applications, employment and

3

8 The ESCO Classification, see at https://esco.ec.europa.cu/en/classification/occupation
(Retrieved December 22, 2022)
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new hires in the relevant market. By using one or more of these data

HHI levels can be revealed.

Horizontal Guidelines includes several thresholds to determine if
the merger is likely to produce any competition concern. Although
it can be argued that these thresholds are arbitrary and controversial
to use in even product markets, the general opinion is to use them
for labour markets as well (Posner 2021, pp. 78-79). Additional
assessment methods can be used to remove the scepticism about using
only HHI-based analysis. For instance, several authors developed
the “Downward Wage Pressure” approach, which is analogous to the
“Upward Pricing Pressure” approach that has been used in the product
markets (Posner 2021, pp. 79-80).

The Commission uses its Horizontal Guidelines to determine
whether the merger is significantly impeding effective competition.
Unfortunately, Horizontal Guidelines does not include specific
provisions that regard the structure of labour markets. Nonetheless,
enforcers can easily interpret the current provisions for labour markets.
For example, one of the factors that need to be taken into account for
non-coordinated effects is the likelihood of an increase in supply in
the case of a price increase. That can be framed as the likelihood of
new employment opportunities with a competitive wage in the case
of a wage decrease. For the coordinated effects, adaptation is more
straightforward. Conditions such as monitoring ability, discipline
mechanisms and reactions of outsiders can be easily used to determine
whether the merger will facilitate collusion between parties such as
no-poaching or wage-fixing agreements.

Furthermore, assessment of the mergers might require thinking out
of the box. To illustrate, one study suggested that mergers have effects
not only on workers in the affected industry but also on workers with
the same occupations in other industries (Marinescu, et al. 2019,
p- 27). If so, authorities need to take these indirect effects on other
labour markets into account in their assessments. On the other hand,
Hovenkamp (2022, p. 7) argues that where there are no direct effects
in labour markets but the restriction will produce anticompetitive
effects that reduce the output, this will eventually harm the workers
as well. Put differently, it is generally argued that labour restrictions
can decrease output and increase prices for consumers. Hovenkamp,
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however, reversed the logic and suggested that decreased output in the
product market also can adversely affect workers since the decreased
output will lower undertakings’ demand for labour. In theory, this
means a merger that increases market power in the product market
without resulting in a very concentrated labour market might still
decrease worker welfare. Since this approach might extremely widen
labour considerations in merger cases, it is questionable under the
policy choices mentioned above.

3.5. Efficiency Defence

After authorities sufficiently establish the proposed merger’s
anticompetitive effects, undertakings might come up with efficiency
defences. For now, there is no example of how undertakings can
defend a challenged merger considering its effects on labour markets.
However, it will not be a surprise to see efficiency arguments play
a big role. The framework of Horizontal Guidelines on efficiencies
can be used especially regarding its provisions on merger specificity
and verifiability. These two factors do not present major differences
for labour markets. On the other hand, the approach of Horizontal
Guidelines almost completely focused on consumer benefits. With the
traditional handling of this framework, it might be concluded that
a merger that restricts competition in labour markets but increases
competition in product markets to the benefit of consumers must be
approved without any further assessment. It would be an easy but
inaccurate conclusion. Thus, it is required to apply the interpretations
that this study discussed above.

First of all, if it is accepted that workers are consumers, then
approving an efficiency defence that is solely based on product market
outcomes for consumers simply means choosing one group of customers
over another without a solid legal basis (Marinescu & Hovenkamp
2018). Also, even when it is held that there are two distinct welfare
categories of consumers and workers, Posner (2021, p. 85) suggests
that it should be examined in a similar way to cases in product markets
which include harmful effects for one product market but beneficial
effects for another. Since this kind of “trade-oft” between markets is
not recognized by the competition law, the sole fact that a merger has

43



44

/" Rekabet Dergisi

efficiencies for a particular market is not enough to deem it lawful.
Furthermore, Posner (2021, pp. 85-86) highlighted that a scenario
where there is harm for workers and benefit for consumers can occur
rarely. He thinks enforcers should be cautious against the arguments
that the merger will decrease labour costs and that these cost savings
will bring lower prices for consumers. That is because cost savings that
emerge with monopsony power are not passed to consumers most
of the time. Also, undertakings cannot claim that the merged entity
will reach the economies of scale since it is argued that economies
of scale in labour markets does not work as it works in the product
markets. With every new hire, the hiring costs increase (Marinescu &

Hovenkamp 2018, p. 56).

This does not mean undertakings cannot use efficiency defence at
all. As an example, a merger might decrease the demand for labour after
the transaction. While it looks harmful to labour markets, it might be
stemming from an efficiency factor. Merging undertakings without
exercising a monopsony power might efficiently eliminate duplication
of workers (Hovenkamp 2019b, p. 7). In a competitive labour market,
after a layoff due to a merger, workers have a chance to find a new job
with a competitive wage (Posner 2021, p. 85). Thus, the merger does
not create unemployment. To understand whether the job reduction
is based on monopsonistic suppression, the authors propose to look
at how undertakings’ output will change (Marinescu & Hovenkamp
2018, p. 36). If the labour demand reduction is efficient, the output
must increase.

Undertakings might also bring forward efficiency arguments that
are directly related to workers. For instance, it can be argued that due
to the increased productivity that the merger will provide, the wages
of workers will increase (Naidu et al. 2018, p. 594). This kind of
efliciency argument is more plausible since they offer that the expected
harm in the labour market will be removed thanks to efficiencies.

After all, one thing is certain: these discussions can make authorities
hesitant towards enforcement in labour markets. This study proposes
that when there are plausible efficiency arguments of undertakings
related to product markets and consumers, the enforcers, at least,
need to search for remedies that will ease or remove the harmful
effects on workers. The need for consideration of effects on workers
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while assessing the remedies is not limited to cases where there is an
efficiency defence. For example, a proposed divestiture needs to be
examined not only in its outcomes on product market competition
but also in labour market competition (Rose 2019). In this regard,
using remedies is a good way to overcome the hesitation of authorities
in their early practices. However, it is just a first step towards broader
enforcement which is needed regarding all the economic and legal
facts that this study points out.

CONCLUSION

When competition law meets with labour markets, the natural
tendency is to approach the debate regarding the socio-political goals
and consequences of the enforcement. However, this study, without
going into the depths of socio-political goals and consequences, tried
to present the necessity of controlling mergers with economic and
legal arguments as regards their effects in labour markets. The rationale
behind excluding the socio-political goals is to prove that even purely
economic or legal reasoning is sufficient to enforce merger rules to
maintain a competitive labour market. This approach relies on the
idea that confining labour market considerations to a socio-political
sphere might bring controversy since many competition lawyers and
economists are against the use of competition law as a shield or a
sword to maintain a pure socio-political goal, which may eventually
hamper the enforcement efforts this study mentioned.

In this context, this study examined the legal framework and case
law on mergers in the EU. Neither the legal framework nor the case
law does not explicitly facilitate the control of mergers regarding their
effects in labour markets. Nonetheless, the SIEC test of the EUMR
and Horizontal Guidelines” approach to buyer power seem compatible
to use in practice. However, a novel interpretation of these provisions
will be necessary. Even the revision of these provisions might come
to the table if the Commission believes it is necessary. Yet with the
Metallo Group Holding decision of the Commission, it can be said
that even without a revision of current provisions, the Commission
might argue that a merger can be blocked solely due to its effects in
the labour markets.
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Afterarguing that EU law allows the prohibition of mergers affecting
labour markets, this study looked at the question of whether there is
a need for considering labour markets in merger control assessments.
The economic research shows the existence of an enforcement gap in
labour markets. However, to be able to invite competition authorities
for a new merger control regime that includes labour markets, it
should be proven that the enforcement will bring competitive labour
markets. The counterargument to labour market considerations
in merger control regimes could be the peculiarities and naturally
monopsonistic structure of the labour markets. But even when these
factors are acknowledged, tackling the employer concentration with
merger rules still brings vital benefits for competitive labour markets
and the general economy due to the effects of monopsony power.

Even where the possibility and necessity of controlling the
concentration of employers and their monopsony power is settled,
competition authorities will still face various challenges. With this
understanding, possible challenges for competition authorities were
discussed in the last chapter of this study. First of all, any hesitation
that emerges from consumer welfare standards can be easily removed.
As long as welfare standards are not interpreted with a strictly
traditional and overly narrow understanding, there is no obstacle for
enforcement that considers worker welfare as well. However, even
when competition authorities see a clear path in front of them to apply
merger rules to labour markets, there might be reservations related to
their resources. Therefore, this study also tried to limit the extent of
possible enforcement concerning distinct drawbacks and challenges.
Crucially, the purpose of the competition law enforcement should be
limited to tackling the monopsony power when that power arises from
the concentration of undertakings. This requires understanding labour
frictions and identifying them in cases. Since these frictions might
exacerbate the monopsony power, authorities should be cautious
when assessing the effects of mergers with traditional tools that have
been developed for product markets. Secondly, authorities should
limit the scope of their first enforcement efforts to the labour markets
and occupations that have the most potential for anticompetitive
harm due to further concentration. Case law on the no-poaching and
wage fixing agreements and research on the concentration levels of the
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labour markets provide sufficient data to prioritise some markets and
occupations over others.

The actual process of assessing the case will be challenging as well
without a doubt. But as this study showed, there are studies that give
the necessary guidance to define the market and assess the effects of the
merger. Lastly, this study proposes an aim to include labour markets
into consideration of remedies in merger cases. This must be seen as a
first step in the short term regarding the discussions on the extent of
labour market considerations in merger control.

v
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Oz

Modern kapitalist donem oncesinde, diinya genelinde hakim ekonomi-
politik diizen askeri-tarimsal mutlakiyetci imparatorluklards. Piyasa
diizeni ise ancak bu yapilarin ele gecirmeye deger gormedigi zor
cografyalarda ortaya ¢ikip gelisme imkin: bulabiliyordu. Mekke
bunlardan biriydi. Mekkeliler, ¢oliin amansizligr ve ancak giivenligi
iginde yalnizca beseri sermayelerine dayanarak kendilerini uluslararasi
bir ticaret aginin parcast haline getirecek mekanizmalar orgiitleyebildiler.

Hz. Mubammed, Mekke ckosisteminin devletsiz  piyasa ortaminda
edindigi gozlem ve deneyimlerini, ilke ve kurallar haline getirerek,
Medine Pazari'nda wygulama imkini buldu. Ideal bir piyasa diizeninde
ticaret ablak: ve aligveris adabinin nasil olmasi gerektigini vazeden bu
ilke ve kurallar hem giiniimiiz rekabet hukuku kurallarma cok benzer
nitelikler tasryor, hem de Adam Smithden 1150 yil once serbest piyasa
ekonomisinin distiinligiingi haber veriyordu.

Adam  Smith piyasanin gorinmez eli kavramlastirmasiyla sadece
cagindaki endiistriyel kapitalist doniisiimiin iyi bir gozlemcisi, teorisyeni
ve agiklayicist olarak kalirken, Hz. Mubammed, diisiinsel katkilarmin
yani sira Medine Pazars'nda wygulayicr kimligiyle de, o giiniin diinyasinda
alssilagelmis kaliplarin otesine gecmeyi ve rekabet kurallarin: yerlestirmeyi
bagardy. Bu yoniiyle serbest piyasa diigiincesine katk: veren iktisat¢ilar aile
fotografinda en az Adam Smith kadar yer almay: hak etmektedir.

Anahtar Kelimeler: lahiyat, Jeopolitik, Ekosistem, Medine Pazart,
Rekabet Kurallar:

! Rekabet Kurumu Bagkanligi- Rekabet Uzmani- Orcid No: 0009-0009-9336-5079
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Abstract

Before modern capitalist era, markets emerged and thrived not at the heart
of empires, but at their periphery. Mecca, in the harshest of geographies with
smothering climate and non-arable land, was one of them. Free from the
shackles of any government intervention, Meccans, quite masterfully and
cunningly, forged a trade network and built institutions and mechanisms
to operate it. They also deployed social capital and innovative financial tools
when necessary. Prophet Mubammad, a wise son of such ecosystem and a
staunch proponent of free markets, started Medina Bazaar in the wake
of his immigration. The rules and principles he introduced there were not
only akin to the precepts of today’s competition law, but also echoed Adam
Smith from 1150 years ago. That said, while Adam Smith remained just
within the realm of observation and theory, Propher Muhammad proved
to be an able practitioner in addition to being an economist/thinker. It
is not fair that while Adam Smith, who asserted that an invisible hand
guides markets, is considered the father of market economics, Prophet
Mubammad, is not included in the family tree of economists despite his
collosal achievements at the time.

Keywords: Theology, Geopolitics, Ecosystem, Medina Bazaar, Competition
Rules
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GIRIS
Bu ¢aligma, tarihi perspektifte, mitoloji, jeopolitik, ilahiyat, iktisat ve

rekabet hukuku disiplinlerinin verilerini temel alarak yapilan arastirma
ve distinsel ¢abalarin tirtinii olarak meydana getirilmistir.

Bu ¢alismanin amact Hz. Muhammed tarafindan ortaya konulan
serbest piyasa anlayist ve bunun somut bir uygulamast olan Medine
Pazari ilkelerinin rekabet hukuku cercevesinde incelenmesi, bunun
cografi, tarihi, iktisadi, sosyolojik ve psikolojik arka planinin
irdelenmesi ve giiniimiiz uygulamalar: icin ne anlama gelebileceginin
arastirtlmasidir.

Birinci kistmda, Medine Pazari’'na giden yolu hazirlayan Mekke
ekosistemini olusturan sartlar incelenecektir. Bu amacla, oncelikle
diinya tarihinde milattan once 3000’lerden itibaren medeniyetin
besigi kabul edilen Bereketli Hilal cografyasindaki kemiklesmis
ekonomi-politik diizen ile onun sinirlarini belirleyen ve anti-tezi olan
coliin diyalektik iliskisinin yol agtigi sonuglar tizerinden ¢dziimlemeler
yapilacak ve bu diyalektigin Mekke sehrinin ortaya ¢ikisina nasil
yardimei oldugu anlatilacakur. Bu ¢ercevede, Mekke’nin yiikselisinin
insanligin kadim 6zlemleri olan giivenlik, gecim ve 6zgiirliik arayisina
karsilik geldigi savlanacak, bu hususta Eski Ahit ve Kur'anda gegen
Hz. Ibrahim kissasindan bir kurucu mit olarak yararlanilacak ve tiim
bu hikayede ticaretin oynadig: kilit rolden bahsedilecektir.

Sonrasinda, modern kapitalist diizenin tiim diinyaya yayilmasindan
evvel, serbest bir piyasanin/pazarin ortaya ¢ikis sartlari miladi
5.yy ve 7.yy arasindaki donemde Mekke ckosistemi tizerinden
orneklendirilecektir. Nitekim bu donemde, piyasa ancak ticaretin
mesru bir gecim kapisi olarak gorilldigii ve tiiccarlarin da devlet
miidahalesinden 4zAde ya da en azindan 6zerk bir entite olarak varlik
gosterebildikleri 6l¢iide ortaya gikabiliyordu. Iste bu durum geg antik
donem Mekke’sinde tam anlamiyla ifadesini bulmustu. Zira Mekke,
etrafindaki topraga dayali bir siyasal/ekonomik sistem tizerinden
gelisen  totaliter/askeri/biirokratik  imparatorluk  diizenlerinin
miidahalesinden yeterince uzakta olabildigi icin, zorlu cografi sartlara
ragmen kutsal Kabe'nin golgesinde, klan ve kabile dengelerine dayalt
bir tiiccarlar toplulugu dogurabilmisti. Paradoksal olarak, giiciinii
bildigimiz anlamda bir devlet olmamasindan alan bu yap1, yakin ve
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uzak cevresiyle kurdugu iliskiler ve ticareti gelistiren/kolaylastiran bir
takim kurumlar ve mekanizmalar eliyle kendisini uluslararas: ticaret
aginin bir parcasi ve basat aktorlerinden biri kilmay: basarmistr.

[ste tiim bu siirecin nasil ortaya ¢iktig, ticaretin ve piyasa diizeninin
gelisimine ne sekilde hizmet ettigi detaylandirilacakur.

Ikinci kisimda, Hz. Muhammed’in iginden ¢ikugi Mekke
ckosisteminde yapug: gézlemler ve edindigi tecriibe birikimi ile miladi
622 yilindaki hicretin hemen ertesinde kurdugu ve 632 yilindaki
vefatina kadar onun himayesinde gelisen Medine Pazar’'nin nasil ve
hangi ihtiyaglardan ortaya ¢ikugr anlatlacakur. Hz. Muhammed bu
pazari adeta bir laboratuvar gibi kullanarak, sonraki nesillere 6rnek
olusturmak tizere, aligveris adabu ile diiriist ve ahlakli ticaretin ilkelerini
ortaya koymustu. Bu ilkelerin neler oldugundan bahsedilecek ve
glinimiiz rekabet hukuku kurallariyla bagdasir taraflari 6rneklerle
ortaya konulacaktir. Dénemin sartlarina gore oldukea yenilikei ve ilerici
bir uygulama olan Medine Pazari ilkelerinin, Mekke ekosisteminde
ortaya ¢ikan ticaret anlayigini ve alig veris kiltiirtint reforme ettigi,
ona kurallilik ve denetim getirdigi savlanacakutir.

Bununla baglantuli olarak, tekellesme ve kartellesme olgularina
karst Islam’in genel tavri ayet ve hadisler 1siginda ¢éziimlenecektir.
Bir taraftan da, o donem yaygin bir uygulama olarak kamu otoritesi
tarafindan  getirilen fiyat regiilasyonu (narh) konusunda Hz.
Peygamber’in tavri, giiniimiiz iktisat teorisinde fiyat mekanizmasinin
onemi ve kaynak etkinligi baglaminda tarugilacakur.

Buradan hareketle, Hz. Muhammed ile 18.yy Isko¢ iktisatci
distiniirit Adam Smith arasindaki fikri akrabaliga, 6zellikle de Smith’in
serbest piyasanin isleyisini sagladigini ileri stirdigti “goriinmesz el’
teorisi baglaminda dikkat ¢ekilerek, ondan 1150 yil 6nce yasamis Hz.
Muhammed’in de benzer goriisler ileri stirdiigii ortaya konulacak,
ancak Hz. Peygamber’in uygulayici kimligiyle teorisyen Adam
Smithden bir adim 6nde oldugu vurgulanacakur. Bu yoniiyle Hz.
Muhammed’in serbest piyasa ekonomisi ve rekabet hukuku tarihinde
en az Adam Smith kadar anilmaya deger bir isim olduguna dikkat
cekilecektir.
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BIRINCI KISIM

1. MEKKE: iBRAHIM PEYGAMBERIN DUASI UZERINDEN
YUKSELEN SEHIR

1.1. ibrahim Peygamberden Muhammed Peygambere Uzanan Yol

Hz. Muhammed, miladi 571 yiinda Mekkede dogmustur.
Hayatunin erken donemlerinden itibaren Mekke'nin yapisi geregi
ticaretle yogrulmus bir ortamda yetismistir. Delikanlilik yillarinda,
zamanin tecriibeli tiiccarlarindan amcasi Ebu Talip’in kervaninda
ticaret amaciyla Filistin, $am ve Yemen bolgelerini dolagmis, genclik
doneminde daha sonralari evlenecegi Hz. Hatice'nin kervanlarini
onun adina bizzat yonetmistir.

Ancak bu yasam tarzt ona 6zgii bir durum degildi. Her Mekke'li
benzer seyleri tecriibe edegelmisti. Hz. Peygamber nihayetinde
Mekke'nin  evladiydi. Bu sebepten, Hz. Peygamber’in icinde
dogdugu ve yetistigi ortami ve kiiltlirti tantyabilmek, fikri ve zihni
sekillenmesinde bu sehrin onda birakug: etkiyi tartabilmek, bunun
ona sagladig1 avantaj ve imkanlar1 anlayabilmek i¢in Mekke sehrini
tanimak gerekir. Bu da, kanimizca en iyi sekilde, sehrin varlik sebebi
olan Kabe'yi yeniden insa ettigine inanilan Hz. Ibrahin’in hikayesi
tizerinden baslatlabilir.

1.2. ibrahim Peygamberin Yurdu: Bereketli Hilal

Hz. Ibrihim ile ilgili detayli bilgiler Kur'anda mevcut olmamakla
birlikte, onun hayatini adim adim Eski Ahic'in Tekvin béliimiinden
okuyabiliyoruz.? Buna gore, bugiinkii Irak'ta bulunan Ur kasabasinda
dogmus, sonra bugiinkii Bagdat yakinlarinda bulunan Babil, Ninive/
Ninova (bugiinkii Musul) ve Tuirkiye'deki Haran kasabasinda yasamus,
bir zaman i¢in Misira hicret etmek durumunda kalmis ve hayatinin
geri kalan giinlerini de Filistinde gegirmistir. Asagidaki harita bu
maceranin giizerghini gostermektedir.

2 Old Testament, Genesis, 11/26-17/4.
bkz. https://www.vatican.va/archive/bible/genesis/documents/bible_genesis_en.html.
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Harita-1"

AKDENIZ N FILISTIN

,,M

‘Eski Ahit’e gore Hz. Ibrahim’in hayat seriiveni kirmizi hat boyunca devam etmistir.

Kaynak: https://www.sonsuz.us/eski/index.php?node=1674- erisim 4 Temmuz 2022

Yukaridaki bu harita ayni zamanda, antik ¢aglarda Bereketli Hilal®
diye bilinen, iliman Akdeniz iklimi ve biiyiik nehirler sayesinde verimli
topraklara sahip olan ve sinirlari agagida Harita-2 ile gosterilen bolge
ile birebir ortiismektedir. Bu bolge aver toplayiciliktan yerlesik hayata
gecisin ilk gortildigii yer ve uygarlik adina uzun bir zincir olusturan
biitiin gelismelerin baslangic noktasi olarak kabul edilmektedir. Bu
gecisle birlikte, tarim ve hayvanciligin basglamasinin ardindan ilk
kentler kurulmus, imparatorluklara varan siyasi érgiitlenmeler ortaya
¢tkmis, yazi bulunmus, uzmanliklar olugmus, uygarlik yayilmaya
baslamistir (Diamond 2010, s. 176).

3 Bereketli Hilal soziinii ilk kez kullanan Amerikali arkeolog ve tarih¢i James Henry
Breasted'tir.
bkz. hetps://en.wikipedia.org/wiki/Fertile_Crescent
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Harita-2

ANATOLIA

NOQRTH
0 250 50

Kilometres;

Bereketli Hilal Cografyasi
Kaynak: https://tr.wikipedia.org/wiki/Bereketli_Hilal erisim 4 Temmuz 2022

1.3. Kabe’nin Ibrahim Peygamber Tarafindan Ingast

[slimi anlatida, Ibrahim Peygamber'in daha sonralari Mekke adini
alacak yerde Kabe'yi oglu Ismail ile birlikte insa ettigine inanilir.
Nitekim Kur’an'da sdyle denilmektedir:
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“Ve o zaman ki, Ibrihim Beyt'in temellerini yiikseltiyordu. Lsmail ile
birlikte soyle dua ettiler: ‘Ey Rabbimiz, bizden kabul buyur. Ciinkii
daima isiten, daima bilen Sensin ancak Sen!”™

Ancak sehirlesmis, verimli, cok niifuslu ve medeniyetin besigi Bereketli
Hildl cografyasinda 6mriinii gegirmis olan I[brihim Peygamber,
Allab’in adinin anilmasi ve yiiceltilmesi maksatli olan Kabe'yi
(Beytullah) neden bu bélgenin disinda ¢oliin ortasinda, ¢orak, gozden
uzak ve {icra bir yerde kurma ihtiyact duymustu? Bereketli Hilal'in
evladi Hz. Ibrahim iginden ¢iktig1 ve hemen her késesini iyi bildigi bir
cografyada monoteist vahyi yaysa daha ¢ok insana ulagmasi miimkiin
degil miydi? Bu sorular bizi hem Bereketli Hilal cografyas: ve orada
ortaya cikan siyasi ve sosyo-ekonomik diizenin 6zellikleri ve hem de
buna karsi Mekke'nin cografi konumu konusunda sorusturmamizi
derinlestirmeye sevk etmektedir.

1.4. Hz. Ibrahim’in Duas: Giivenlik ve Gegim Talebi

Kur'an, Hz. Ibrahim’in Kabe'yi insa ederken su sekilde dua ettigini
bildirmektedir:

“Rabbim! Buray: giivenli bir sehir yap, halkindan Allah'a ve dbiret
giiniine inananlar: da cesitli tiriinlerle riziklandw.”

Kur’an Yolu Tefsiri'nde bu ayet i¢in,

“Hz. Ibrahim Kibenin ingasina baslarken burada bir sehir olusacagin
diisiinerek Allah’tan bu sehri, zorbalarin saldirilarina kars: giivenlikli
bir sehir kilmasini, orada ikamet edecek miiminleri de her tiirlii
diisman saldirist veya dogal ifetlere karsi korumasini niyaz etti.”®

denilmektedir ki, bizce de bu degerlendirme makul goriinmektedir.
Ancak, yukaridaki bu ayet ve tefsiri tizerinde biraz daha kafa yormayi
gerektiriyor. Zira bu noktada, Hz. Ibrihim’in niyazinda gegen
“giivenli sehir yap”, ifadesi ile bunun tefsirinde yer alan “zorbalarin”
ve ‘“diismanlarin saldirilarina kars:” ifadeleri kanimizca anahtar

roliinde ve bunlari agimlamak, tezimizin evrilmekte oldugu giizergahi

4 Bakara Stiresi, 127.ayet
> Bakara Siresi, 126.ayet
¢ hteps://kuran.diyanet.gov.tr/tefsir/Bakara-suresi/133/126-ayet-tefsiri
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anlama acisindan aydinlatict olacak.

Kébe ve i¢inde bulundugu belde neye veya kime karsi giivenli olmaya
ihtiya¢ duymaktadir? Hangi zorbalarin saldirilarindan korunmasi
gerekmektedir? Ve bu belde halkinin riziklanmast konusunda bir
peygamber neden bu kadar endigelidir? Bu sorularin cevabi icin
yine Mekke'nin oldukea yukarilarinda konumlanan Bereketli Hilal

cografyasina gitmek durumundayiz.

Ancak ondan &nce, Bereketli Hilalden gelen Hz. Ibrahim’in
yasantist ve Kéibe'nin binisi olmasi, sonraki nesillerin kimlikleri,
kendilerini tanimlamalari ve benlik idrakleri tizerinde nasil bir etkide

bulunmugtur sorusunu aydinlatmak gerekiyor.

Genellikle biiyitk medeniyetlerin temelinde efsaneler ve mitler,
yani insanlarin bir araya gelerek, onlara toplum haline gelme gerekeesi,
kendilerini bir koke, baslangica, tist ilkeye veya kurucu ataya baglama
ihtiyacini kargilayan ve bu sekilde o topluma bir mesruiyet veren ve
aralarinda kitlesel boyutta igbirligi yapmalarini saglayan bir hikaye
bulunmaktadir. Harari (2015, ss. 27-28) ilk insanlarin vahsi hayvanlara
ve cetin tabiat sartlarina karsi zayif ve gorece donanimsiz olmalarina
ragmen, giiniin sonunda kitlesel capta isbirligi yapabildikleri icin
uygarliklar insa edebildiklerini ve diinyanin hékimi olduklarini
soyler. Insan kalabaliklarini isbirligine sevk edenin, bir araya getirenin
ve onlari topluluk haline yiikseltenin de mitler, efsaneler ve dinler
oldugunu vurgular. Nitekim, antik Misir'in Isis-Osiris-Horus miti,
Roma sehrinin kurulusundaki Romus Romulus soylencesi, Tiirkler'in
Ergenekonyada Oguz Kagan destanlari, Eski Yunan'in zengin mitolojik
mirasi, Thor'lu, Odin’li Iskandinav efsaneleri buna 6rnek verilebilir. Bu
olaylarin tarih igerisinde gercekten yasanip yasanmadiginin bir 6nemi
yoktur. Onemli olan, genis kitlelerin hikiyeye inanmasi ve hikiyenin
toplumu harekete gegirici bir karizmaya ve etkiye sahip olabilmesidir.
Boylelikle hikdye, tarihin derinliklerinden gelerek insanlart psisik,
biligsel ve ruhsal anlamda sarip sarmalamakta, ortak degerler etrafinda
bulusturmakta ve kalabaliklarin toplum olarak ortaya ¢ikmasina
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katki yapmaktadir.” Dolayistyla her inga faaliyetinin manevi bir ilham

kaynagindan beslendigini sdylemek yanlis olmayacakur.

Nitekim Dogan (2021, 5. 481) dénemin Arap toplumunun Kabe'ye
ve Ibrahim Peygamber’e bakisini séyle dzetler:

“Kibe dizerinde, onu tarihsel bir gerceklik ve hatta mitolojik bir varlik
derecesine yiikselten cok onemli hikayeler vards. Kabenin Hz. Adenle
baglayan destanst gegmisi onun iistiin kutsalliginin tezdhiiri idi.
Islam éncesi Araplarin izellikle Hz. Ibrahim ve Hz. Ismail ile ilgili
hatiralar: ¢ok taze ve giicliiydii. Ayrica geleneksel olarak kendilerini,
monoteizmin simgesi olan Kabenin kurucularr Hz. Ibrahim ve Hz.
Ismail'in varisleri olarak giriiyorlardr.”

Bu gergevede, Hz. Ibrahinm’in Kabe'yi ingasini ve arkasindan ettigi duayt,
dinin toplum ve medeniyet kurucu islevi baglaminda degerlendirmek
yerinde olacaktr. Bu takdirde, Hz. Ibrihim’i insanligin kadimden
gelen arayiglarinin ve ozlemlerinin seslendiricisi olan bir arketip,
Jung’cu® manada insanligin kolektif bilingdisi, olarak yorumlamak
miimkiin hale gelecektir.’

7 Felsefe Tarihgisi Prof. Ahmet Arslan’in katldig: ve Habertiirk televizyonunda 31 Ekim
2021 tarihinde yayinlanan Teke Tek Bilim programinin kayd: icin bkz. hetps://www.
youtube.com/watch?v=y0OKKwomNLF8 18.30-20.05 saniyeler arasi - erisim 4 Temmuz
2022. A. Arslan programda toplumu bilim ve felsefenin degil, efsane ve dinin kurdugunu
soyliiyor.
Ayrica bkz. Yetkin Diistince Dergisi 5. Sayy, felsefe tarihgisi Prof. Ahmet Arslan’in “Diinya
Daima Efsaneyle/ Dinle kurulur” baslikli rdportaji: heep://www.yetkindusunce.com/oku/
yazi-112-i.-bolum-prof.dr.-ahmet-arslan-dunya-daima-efsaneyle-dinle-kurulur!.html
erisim 4 Temmuz 2022.
$ Analitik psikolojinin kurucusu Isvigreli psikiyatr - bkz: https:/tr.wikipedia.org/wiki/
Carl_Gustav_Jung
? Kavut (2020, s. 685), Carl Gustav Jung'un kolektif bilingdisi kavramini yapugt
derlemede su sekilde tanimlamaktadir:
“Kolektif bilingdisi ayni zamanda insanlarm rarib caglarma, roplumlara, irklara
bakilmaksizin, diinyanin kurulusundan bu yana meydana gelen evrensel durumlara kars:
gosterdigi kaliplagmis davranss bigimlerini icerir (Jung, 2006: 33). Jung bu anlamda
kolektif bilingdisins bir arketip olarak tanimlamastir (Topses, Serin, 2012: 49). Kolektif
bilingduss, kisinin tarihsel gecmisine, atalarina dayanan, farkinda olmadan bugiine kadar
tasinan birtakim diirtiileri, korkulart, duygular: ve durumlar: icine almaktadir (Ince,
2014: 99). Jung'un biitin insanligin ortak miras: olarak gordiigii kolektif bilingdis,
insanoglunun gecmis donem yagantilarni ve buna dair izlenimleri icermekte, bugiine
yansimalart diigler, masallar ve dini coskular gibi ritiiellerle ortaya ¢ikmaktadsr (Giirses,
2007: 79).”
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[ste 0 zaman, Hz. Ibrahim’in duasini, Bereketli Hilal'de sembollesen
diinyevi diizenin kiyiciligina karsi, insanligin ezeli ve ebedi giivenlik
ve gecim kaygilarinin bir ifadesi olarak diistinmek, kanimizca yerinde
olacakur.

Peki konumuz bakimindan Bereketli HilAl neden bu kadar
onemlidir?

2. BEREKETLI HILALIN EKONOMI POLITIGI:
DOGAL KAYNAK TEKELI UZERINDEN GELISEN
ASKERI - TARIMSAL - TOTALITER DEVLET MODELI

Yukarida madde 1.2.de degindigimiz sekilde, Bereketli Hilal
cografyasi, yaygin oleekte tarim ve hayvanciliga dayali istikrarli
gida kaynaklari yaratarak beslenme problemini ¢6zmekle, kalabalik
nitfuslarin olusmasina imkan verdigi gibi, ortaya ¢ikabilmek icin
“artik deger” tretimine (depolanms yiyecek fazlasina) ihtiyag duyan
askeri ve biirokratik sinif ile toplumsal yasam i¢in gerekli diger meslek
gruplarinin var olmasina da olanak tanimistir. Medeniyet ve onun
trtinleri bu sekilde ortaya ¢ikabilmistir (Diamond 2010, s. 176).

Ancak tarihi tecriibenin de gosterdigi gibi, ekonominin
cesitlenemedigi ve her ne kadar biiyiik zenginlik getirse de, dogal
kaynaklara bagimli oldugu cografyalarda, siyasi yap: da totalitarizme
evrilme egilimi gostermistir.'” Bu tip yapilarda, giic merkezde 6ylesine
temerkiiz etmistir ki, devlete ve dolayisiyla onun bagindaki yoneticiye/
krala ilahi glicler atfedilmis ya da yonetici Tanrinin/tanrilarin
yerytziindeki temsilcisi/golgesi addedilmistir. Agaogullart ve Koker
(2017), kitaplarina da isim olan ve mutlak giiciin bir kiside toplandig:
bu yapiyt “Kral-Devlet ya da Oliimlii Tanrs” olarak tanimlamaktadir. Bu
anlayisin temelinde, buyiik nehirlerin (Miszrda Nil-Mezopotamyada
Dicle ve Firat)"" suladigy verimli topraklarda ¢cogu zaman kéle emegi

" Bu yapinin giiniimiiz 6rnekleri petrol ve dogalgaz gibi dogal kaynaklara dayanan
otoriter/totaliter rejimlerdir: Suudi Arabistan, Saddam dénemi Irak’s, Azerbaycan, Rusya
Federasyonu, Tirkmenistan vb. Biz bu calismamizda “dogal kaynaklar” ifadesini antik
dénemler icin en énemli zenginlik kaynag: olan verimli tarim alanlari ve buradan elde
edilen tarimsal hasila anlaminda kullanacagjz.

"' Ayni 6riintiiyiit Cin'de Yangrze, Sart Nehir, Inci nehri ve Hindistan'da Ganj ve Indus
nehri havzalarinda da gérebiliriz ki, bu cografyalar da benzer sosyo-ekonomik ve siyasi
yapilar {iretmistir.



Erken islam Tarihinde Rekabet Hukuku Uygulamalarinin izleri Uzerine Tespit... |

ile elde edilen artik degerin siyasi otoritenin emir ve kontroliinde
tiretiliyor ve dagitliyor olmasi bulunuyordu.

Iste boyle bir jeo-ekonomik yapinin sonucu olarak, yaygin ve
etkin biirokratik yapilar ile kudretli ve kalabalik ordulari ile bilinen
Akkad, Elam, Asur, Babil, Misir, Pers imparatorluklari tarzi giiglii
ve miitehakkim yapilar Bereketli Hilal cografyasinin karakteristik
ozelligi olagelmistir. Nitekim, Sturzo (1936, s.1) totaliter devlet
modelinin ilk olarak bu cografyada ortaya cikugini soyleyerek, Asur
ve Babil imparatorluklarint 6rnek géstermekeedir. Bu devletler, bu
cografyadaki verimli tarim havzalarini (dogal kaynaklari) kontrol altina
alma yoniinde sistematik bir siyaset izlemislerdir. Ciinkii bu ¢aglarda
devletler acisindan zenginligin ve giiciin kaynagy, vergilendirebildikleri
verimli  (sulama  yapilabilir) tarim alanlarinin  genisligiyle dogru
orantiliydi. Bu kategoriye giren ne kadar ¢ok alani ele gegirebilirse,
o kadar profesyonel asker besleyebilir, kaliteli ve yeterli sayida silah,
techizat, mithimmat vb. yapimi icin gerekli teknolojiye (madencilik/
metaliirji isleri vb.) yaurim yapabilir, bunun tretiminden sorumlu
ustalar/mithendisler sinifinin  yetigtirilmesine ~ (egizime) kaynak
ayirabilir ve biiyiik ordular olusturabilirlerdi. Biiyiik ordular daha
cok alanin fethi anlamina geliyordu. Bu da yeni vergi kaynagi, yeni
ordularin finansmani ve yine yeni fetihler demekti."

Bu genisleme, soz konusu devlet, ¢evrede ele gecirmeye deger
yerlerin tamamini kontrol altina alana ve dogal biiylime sinirlarina
(bityiik dag silsileleri, denizler, genis ¢oller vb.) ulasana kadar devam
ederdi (Zeihan 2022, s. 72)."3 Aksi durum, yani bahsettigimiz verimli

2 Bunu giiniimiizdeki “Age of Empires” bilgisayar oyunundaki devletlerin biiyiime
stirecine benzetebiliriz ki, bu yap1, modern kapitalist ekonominin ve sanayi devriminin
ortaya cikisina kadar kara giiciine dayali askeri-tarimsal imparatorluklarin biiytime
kalibint olusturmaya devam etmistir. Bunun son ornegi de, klasik dénem Osmanli
devletidir. Osmanlrda bu ekonomi-politik yap: Adalet Cemberi ile tarif edilir ve Antik
Mezopotamya devletlerinin mirasgist Pers-Sasani geleneginden miilhemdir. bkz: https://
tr.wikipedia.org/wiki/Adalet cemberi, Erisim Tarihi: 12 Eyliil 2022.

" Yazar bu durumun cografi kesiflerin ve modern kapitalizmin ortaya ¢tkmasindan
onceki donemde hemen hemen tiim diinyada gecerli olduguna isaret ederek, verimli
tarim bélgeleri tizerinden kurulan imparatorluklarin igeride baskici, disarida ise askeri
ve ekonomik hedefler giiden genislemeci siyasetler izleme egilimi gosterdiklerini soyler.
Bu bakimdan Bereketli Hil4l diizeninin, modern kapitalizme kadar olan dénemde tiim
diinyada gegerli bagat ekonomi politik model oldugunu séylemek miimkiindiir. Ancak
biz konumuz itibariyle ilgilendigimiz cografyaya (Mekke ve cevresi) en yakin devlet
yapilari burada ortaya ¢ikug icin “Bereketli Hilal diizeni” kavramlasturmasini kullandik.

67



68

/" Rekabet Dergisi

havzalarin bir kisminin gdz ardi edilmesi, buralarda rakip giiclerin
ortaya ¢ikmasina yol agabilirdi ki, bu da diizene en biiyiik tehditti ve
kabul edilemezdi. Bu sekilde, uzun yiizyillar boyunca giiglii bir sekilde
hiikiim stiren ve Bereketli Hilal'in tamamini kontrol edebilen bir
devlet modeli ortaya ¢ikmusti. “Kazanan hepsini alir” anlayist iginde,
bir devlet bolgenin tiim kaynaklarini tekeline aldigindan, hakimiyeti
altna aldiklart diger kavimlerin isyan ederek devletlesmesine de
meydan vermiyor, bu tip girisimleri acimasizca eziyor, arada sirada
daglardan veya ¢olden sokiin eden gogebe gruplarin istila girigimlerini
de, daha kalabalik, profesyonel, donanimli ve iyi beslenen ordulariyla
kolayca bertaraf edebiliyordu. Bereketli Hill cografyasinin iirettigi bu
ekonomi-politik, bastaki ydneticiye toplum tizerinde miitehakkim ve
mutlak bir otorite veriyor, ¢esitlilige ve farkli seslere izin vermeyen bir
diizen iretiyordu. Bunun sonucunda, siyasette, toplumsal yasamda,
dini sahada ve ekonomik isleyiste statik bir yapt ortaya ¢ikiyor ve bu
duraganlik ayni sekilde yiizyillarca devam edebiliyordu. Ornegin,
kudretli Asur imparatorlugu (MO. 2025-609), Babil, Elam ve Pers
ittifaki tarafindan kesin olarak maglup edilmeden 6nce bu sekilde
yaklagik 1500 y1l ayakta kalabilmisti (Frahm 2023, s. 15).

' Ayrica bkz. https://en.wikipedia.org/wiki/Assur - erisim tarihi 15 Mart 2023. Burada
ilk Asur kralt Puzur-Ashur'un MO. 2025 yilindan itibaren hiikiim siirdiigii, son kral II.
Ashur-Uballit'in ise MO. 609 yilinda 6ldiigii yazmaktadir ki, bu da yaklasik 1500 yila
tekabiil eder.
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Harita-3

Asur imparatorlugu en genis sinirlar® (yesil tonlarryla gosterilen alanlar)
Kaynak: https://en.wikipedia.org / wiki/Assur # /media/File:zMap_of_Assyria.png

Totaliter/tahakkiimcii/tekelci bu diizenin ideolojik megsrulastirmast
ise pagan bir anlayisla yapiliyordu. Muktedirin dini tebaanin da dini
olmak zorundaydu. Farkli goriislere ve yaklagimlara alan taninmiyordu.
Aksi durum bozgunculuk olarak nitelenip siddetli cezaya tabiydi.
Nitekim Bottero (2004, ss. 65-68), zaman icerisinde devlet ve
toplumlarin isimleri degisse de, Antik Mezopotamya uygarliklarinin
tamaminda ayni anlayigin hitkiim stirdiigiine vurgu yapar.

2.1. Ibrahim Peygamber’in Bereketli Hilal Diizeniyle Catismast
ve Bir Kagig Hikayesi

Belli ki, Ibrahim Peygamber, yiiklendigi tarihsel/dinsel misyon ile
Bereketli Hilal cografyasinin siyasal ve toplumsal diizeninin ¢ok tanrict
dayatmasina muhalefet ediyor, onlart monoteizme davet ediyordu.

15 Imparatorlugun  sinirlarinin - Harita-2'de  gosterilen Bereketli Hilal ~cografyast
ile ortiistiigiine dikkat edilmelidir. Bélgede kurulan Babil, Akkad, Pers gibi diger
imparatorluklar da ayni gelisme kalibini izlemis ve zamanla ayni sinirlara ulagmuglardir.
Sadece Asur drnegini vermeyi yeterli gériiyoruz.
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Bu ¢eliskinin daha fazla siirmesi miimkiin degildi. Zira, Ibrahim’in
iddias1 ve miicadelesi ne kadar biiyiik olsa da, kargisindaki gii¢ tiim
mekanizmalara ve hayatin her alanina hakim ve sarsilmaz gériintiyordu.
Bu durum Kur’an'da soyle tasvir edilmektedir:

“Siiphesiz ki lbrabim [hanif] (Allaht birleyen), Allaba itaat eden,
(tek basina) bir iimmetti; ortak kosanlardan degildi.”®

Benzer bir anlam su meallerde de goriilebilir:

“Mubakkak ki Ibribim basl basina bir iimmet idi, tek bir hanif
olarak Allaha itaat icin kiyam etmisti ve hi¢ bir zaman miisriklerden
olmady.”"

“Muhakkak ki Ibrihim, sirke isyan ederek, Allah'a goniilden yonelen
[hanif], tek basina bir iimmet idi. O asla sirklortak kosanlardan
degildi”'®

Ayrica, Hasan Basri Cantay, Ismail Hakk: Izmirli, Kadir Celik ve diger
pek ¢ok yazarin mealinde de ayet ayni sekilde aciklanmakeadir.”

Bu agiklamalardan, ayette Hz. Ibrahim icin kullanilan “zek basina
immer” veya “bagh basina bir iimmer” ifadelerinin buradaki gii¢
dengesizligiyle ilgili oldugu acikur.

Bu durum karsisinda Hz. Ibrahim’in daha fazla dayanamayarak
hicret etmek zorunda kaldigini, Kabe’yi bu sebeple Bereketli Hilalden

16 Nahl suresi 120. ayet; Mehmet Okuyan Meali bkz: https://www.kuranmeali.com/
AyetKarsilastirma.php?sure=168&ayet=120, Erisim Tarihi: 14 Kasim 2022.

Yazar ayni yerde ayetle ilgili ayrica su sekilde bir agtklama da getirmektedir: Ayer “Hz.
Tbrahim'in tek basina bir iimmet oldugunu” ortaya koymakta, cogunlugun hakikat icin
olgii olmadiging gostermektedir. “Hakikat”, degerini eskiden geliyor olusundan da taraftar
kalabalikligindan da almaz; “hakikar” degerini kaynagindan, yani referansindan alir ki bu
da Yiice Allal'tan gelendir yani vahbiydir. Hakikat icin gerekiyorsa tek bagina kalmak goze
alinmaly, kisi kendisini davasina adamaly, tepkileri goze almalidir.”

17 Nahl Stresi 120 ayet; Elmalili Meali (orijinal) bkz: https://www.kuranmeali.com/
AyetKarsilastirma.php?sure=168&ayet=120 Nahl suresi 120.ayet - erisim 8 May1s 2023.
" Nahl Saresi 120 ayet fsmail Yakit Meali bkz: heeps:/fwww.kuranmeali.com/
AyetKarsilastirma.php?sure=168&ayet=120 Nahl suresi 120.ayet - erisim 8 Mayis 2023.
Yazar ayetle ilgili ayrica su agiklamay1 da yapmakeadir: “Ummer” kelimesi burada Hz.
Ibrihim'e izafe edilmistir. O, bir toplumun yapmas: gereken miicadeleyi tek basina yapmustz.
Putlar ve onlara tapanlarla savasmasts. Onun icin “tek basina bir iimmet” gibi olan bir inder
diye anlamak gerekir.”

1 Bkz. https://www.kuranmeali.com/AyetKarsilastirma.php?sure=168&ayet=120
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olabildigince uzakta, ¢6liin emniyeti icinde Mekkede inga etmeyi
sectigini varsaymak makul goriinmektedir.

Nitekim, Kuranin Ibrahim Sdresi'nde yer alan asagidaki
ayetler bu kanaatimizi desteklemektedir. Stire genel havast
itibariyle, ~peygamberlerin  gonderildikleri  kavimlere sozlerini
dinletemediklerinden, onlarlacatismaicinegirdiklerinden veyasadiklar:
stkintilardan bahsederek, Musa Peygamber'in Israilogullariyla yasadig
problemler {izerinden konuyu miisahhaslagtirmakta ve soyle devam
etmektedir:

“Inkdrcilar peygamberlerine, “Andolsun ya dinimize donersiniz ya
da sizi kesinlikle yurdumuzdan ¢ikaririz!” dediler. Bunun iizerine
rableri onlara, “O zalimleri elbette helik edecegiz ve onlardan sonra
sizi mutlaka o yurda yerlestirecegiz! Bu lituf, huzuruma ¢ikmanin
kaygisini tasiyan ve tehdidimden cekinenler icindir” diye vahyertti.”

“Ey rabbimiz! Ben ziirriyetimden bir kismini, senin kutsal evinin
(Kibe) yaninda tarima elverisli olmayan bir vadiye yerlestirdim.
Bunu yaptim ki rabbim, namazi kilsinlar. Insanlarn goniillerini
onlara meylettir ve cesitli iiriinlerden onlara rizik ver ki siikretsinler. ™

Anlagiliyor ki, daha 6nce Bakara 126'da gegen,” Hz. Ibrahim’in
Kibe'nin giivenli olmasi igin ettigi duayla kastu basit haydutlarin
saldirilart degildi. Bereketli Hilal diizeninin tahakkiimcii/tekelci/
totaliter 6zelliklerinden kaynakli zorbalik karsisinda tek tanrict mesajt
yayma konusunda basarili olamayan Hz. [brahim’in bir gikar yol arayist,
bu yapidan bir kagist s6z konusuydu denilebilir.> Nitekim yukarida

20 Tbrahim Stiresi, 13. ayet.

21 Tbrahim Stiresi, 37. ayet.

22 Bkz. Bolim 1.4.

% Eski Ahitte ve Kuranda Hz. Sictden Hz. Nuh’a, Hz. Musadan, Hz. Isa’ya kadar
ismi gecen tiim peygamberler Bereketli Hilal cografyasinin degisik noktalarinda ortaya
ctkmis, ancak, kargilagtiklart kemiklesmis siyasi/askeri/biirokratik yapi ve bu yapidan
gii¢ alan pagan rahipler tarafindan tedip edilmis, cezalandirilmis, siirgiinler yasamig
ve hatta oldiiriilmiislerdi. Cok daha sonralari aralarindan tek basarilt olacak olan Hz.
Muhammed olmus, hem mesajint yayabilmis, hem de bu mesaj tizerine bir devlet
kurabilmis ve hatta vefatindan sonra onun takipgileri ¢olden ¢ikarak tiim Bereketli Hilal
cografyasint ele gegirmislerdi. Nihayet Ibrahim stiresi 13’te geen “O zalimleri elbette
helik edecegiz ve onlardan sonra sizi mutlaka o yurda yerlestirecegiz” seklindeki Allah’in
vaadi gergeklesmisti. Bunda Hz. Muhammed’in, dénemin siiper giigleri olan ve Islam
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yer verdigimiz Ibrahim Stresi 13’te Allah, diger peygamberlerin
basina gelenlerin Hz. Ibrahim’in de basina geldigini ve bunun hicretle
sonuglandigini haber vermekte, Ibrahim Stiresi 37°de ise bu ayrilisin
varts noktasini gostermektedir.

Anlagilan o ki, vahyin rehberligi ve yonlendirmesiyle, Bereketli
Hilal cografyasinin iirettigi yapinin serrinden kagan Hz. Ibrahim, bu
cografyanin periferisinde, ¢oliin giivenligi icinde Kabe'yi inga etmekle,
aslinda miicadelesini buraya tagimis oldugunu isaretlemis oluyordu.
Bakara 126'daki “ Géivenli kal” duasinin, jeopolitik ve tarihsel anlamda
biraz da boyle bir arka plana dayandig: diisiiniilebilir.**

Nitekim Kur'anda bu yargiyr destekleyen su ayetler de Hz.
[brahim’in duasinin karsilik buldugunu gostermektedir:
“ Seninle beraber dogru yolu izlersek yurdumuzdan sokiiliip atiliriz’
diyorlar. Peki biz onlar: dokunulmaz, giivenli, katimizdan bir rizik
olarak her seyin diriinlerinin icinde toplandig: bir yere yerlestirmedik
mi? Fakat cogu bunun suurunda degildir.”>

“Gormeszler mi ki, ¢evrelerindeki insanlar durmadan yerinden
koparilyp gotiiriiliirken biz (Mekkeyi) giivenli, dokunulmaz belde
yapmigizdir! Hald asilsiz seylere inanwp Allahin nimetine karsi

nankorliik mii edecekler?””°

oncesinde, Bereketli Hill cografyasini ve mirasini aralarinda paylagmig bulunan Sasani
ve Bizans imparatorluklarinin tahakkiimiinden uzakta Mekke'de ortaya ¢ikmasinin
payinin biiyiik oldugunu séylemek abarti olmayacakur.

% Daha once acikladigimiz gibi burada Kéabe'nin bir mabet, Tanr’'ya adanmus bir
anit vb. olarak gercekte Hz. Ibrahim tarafindan insa edilip edilmediginin bir onemi
yoktur. Onemli olan insanlarin kadim zamandan beri buray1 kutsal bilmesi, bir ziyaret
yeri haline getirmeleri ve bunun gerisindeki anlatiya inanmalaridir. Biz bu cergevede,
Hz. Ibrahim’in hikayesinin (monoteizmi yayma davasinin, Bereketli Hilalden hicreti ve
Kabeyi inga siireglerinin), insanoglunun, tekelci/tahakkiimcii/zora dayali diizenden
kagist ve ezeli ozgiirliik arayisinin arketipi (kolekdf bilingdisinin yansimasi) olarak da
yorumlanabilecegi diisiincesinden konuya yaklastyoruz.

» Kasas Shresi, 57. ayet.

% Ankebut Stiresi, 67. ayet.
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3. ISLAM’DAN HEMEN ONCE MEKKE’NIiN DURUMU:
DEVLETSIZ PIYASA MODELI

3.1. Mekke’nin Jeopolitigi ve Meklke Ekosisteminin Ingas

[slam’in ortaya ¢ikisindan birkag yiizyll 6nce Kabe'nin etrafi
niifuslanmaya baglamis, Kibe yerleskesi etrafina dogru genisleyerek
Mekke sehri haline gelmistir. Koehler (2014, s. 20) Kabe’nin 6teden
beri bedevi kabilelerin ziyaret igin gelip gittigi kutsal bir mekin
oldugunu, ancak etrafina ilk kalici yerlesimin Hz. Muhammed’in
baba tarafindan dérdiincii kusak dedesi olan Kusay bin Kilap’in
Kureys kabilesini Kibe'nin etrafina yerlestirmesi ile bagladigini yazar.
O tarihten sonra Kureys, Kabe'nin muhéfizi ve hizmetkar: olur. Bu
anlamda Kusay bin Kilap, Mekke’'nin Ibrahim Peygamberden sonra
ikinci kurucu babasi olarak da nitelendirilebilir.””

Bu siirecte, Ibrahim Peygamber’in duasinin ilk kismi olan
giivenlik konusunun ¢éziime kavustugunu, Mekke'nin dis saldirilara
ugramadigint ve etrafindaki ¢oliin ve elverigsiz cografyanin burast
icin dogal bir koruma kalkani olusturdugunu goriiyoruz. Mekkede
ticaretin atlim igine girdigi dénem olan miladi 4. yiizyil sonu ve
5. ylizy1l baglarinda ise Bereketli Hilal cografyasinin kontrolii i¢in
kudretli Bizans ve Sasani imparatorluklari aralarinda kiyasiya bir
rekabet ylirtitmekteydi. Ancak onlarin da, ilgilerini ¢ekecek pek bir
sey olmadigindan agagiya, Mekke'ye kadar inme geregi duymadiklar
anlagiliyor. Mekke’yi en biiyiik isgal girisimi ise ilerleyen boliimlerde
tekrar deginecegimiz tizere bugiinkii Etiyopyada kurulmus bulunan
Aksum kralligina bagli Yemen Valisi Ebrehe’nin hezimetle neticelenen
girisimi olmustu ki, bu olay Kuran'da Fil suresinin® konusunu
olusturmaktadir.”

%7 https://islamansiklopedisi.org. tr/kusay-b-kilab

% hteps://kuran-ikerim.org/meal/diyanet/fil-suresi

9 Bereketli Hilal’i kontrol eden merkeziyetci devletlerin baskisindan ¢liin giivenligine
cekilen pek ¢ok baska grup da olmustur. Ornegin, Miladi 70 yilindan itibaren Roma
komutani Titus'un Kudiis'ii yagmalamasiyla baslayan ve sonraki yillarda da ayni bélgede
Roma otoritesiyle Yahudiniifusarasindaalevlenen gerilimlerin bir kisim Yahudi kafilelerini
Hicaz tarafina ka¢maya zorladig1 anlasilmakeadir (Kelpetin 2017, 5.102). Bunlarin bir
bolimii de 6zellikle sonradan Medine adini alacak olan Yesribe yerlesmiglerdir (Gil
1984, s. 209). Bu gerilimlerden birine iliskin sdyle bir hikaye anlatilmaktadir: Hicaz'a
dogru kagan Yahudileri takip eden Roma askerleri onlar1 yakalayamamus ve nihayetinde
¢olde ag susuz kaldikean sonra da kolaylikla imha edilmiglerdir (Kelpetin 2017, 5.102).
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[slamiyetin gelisi sirasinda bélgenin durumu (Miladi 600°li yillarin bagi) (Yukarida
Sol tarafta eflatun ile gosterilen alan Dogu Roma (Bizans) imparatorlugu, sag tarafta
koyu sari ile Sasani imparatorlugu, asagida kavun ici ton ile gosterilen alan ise Aksum
kralligidir.)

Kaynak: https://twitter.com/emrane/status/1087769170077458432/photo/1 ~ Erisim

Tarihi: 8 Mart 2023

Bu durum Mekke'yi giivenli kilmig, ona biiyiik giiglerin kontrolii
disinda serbestce hareket etme imkini vermistir. Zorlu tabiat
kosullarina, cografyanin ve iklimin elverissizligine ragmen, Mekke
kendine 6zgii bir kalkinma ve is modeli kurgulayarak, dezavantaj gibi
goriinen hususlart avantaja gevirebilmistir. Hatta paradoksal sekilde
bizatihi dezavantajlari ona, bu is modelinin temelini olusturan uzak

Bir bagka ilgin¢ 6rnek de, tarihte hala tam olarak gizemi ¢oziilememis Pers Krali II.
Cambyses'in Bau Misir'da yerel bir tapinag ele gecirmesi icin génderdigi 50 bin kisilik
ordunun ¢6lde kaybolmasina iligkindir (bkz: https://en.wikipedia.org/wiki/Lost_
Army_of_Cambyses) Bu 6rnekler de giiclii ordularin, ¢8l ortaminda zayif rakiplerini
takip ve bolgede kontrolii saglama noktasinda sikintiya diistiikleri, hatta lojistik vb.
sorunlar sebebiyle biiyiikliik ve sayilarin bir dezavantaj haline geldigini géstermektedir.
Oyle goriiniiyor ki, fayda/maliyet dengesini aleyhte goren biiyiik devletler ¢olden uzak
durmayt tercih etmisler, boylelikle ¢dl dislanmislara, heretiklere, kacaklara, zayiflara ve
kaybedenlere siginak olabilmistir.
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mesafe ticareti yoluyla gelisebilme imkani vermistir. Zira yiiksek
tarimsal tiretim kapasitesine sahip bir havza, gérkemli sehirleriyle nam
salmus bir diyar ya da stratejik bir liman sehri olsa, Sasani veya Bizans
imparatorlugu yahut Aksum krallig: gibi biiyiik giiclerin hakimiyetine
girmesi kaginilmaz olacakt. Aksine Mekke, kit dogal kaynaklari,
kurak ve tarima elverigsiz topraklariyla kendi niifusunu bile beslemeye
mukeedir degildi. Sehir bu sayede, ¢evredeki biiyiik devletlerin
tasallutundan ve ilgi alanindan uzak kalarak emin olabildigi icin
serbest hareket edebilme ve bir piyasa diizeni kurabilme imkéni elde
etmistir denilebilir. Ciinki Mekkeliler, hi¢ kimseye vergi vermek ya da
giicli elinde tutan merkezi bir otoritenin kisitlayict diizenlemeleriyle,
idari/biirokratik miidahaleleriyle®® ugrasmak zorunda kalmiyorlard:.
Bu sebepten Koehler (2014, ss. 15-23) Mekke ekosistemi igin
“devletin olmadig piyasa™' tabirini kullanir ve 20.yyda piyasalarin
ortaya ¢ikabilmesi i¢in devletin varliginin gerekli olmadigini, hatta
devletsizlik durumunun piyasalarin gelisimi i¢in daha elverisli kogullar
sundugunu one siiren Hayek’e ** aufta bulunur (Koehler 2014, s. 6) .

Ticaretigelistirebilmekicin BereketliHilal'in tarimciekonomilerinde
oldugu gibi fiziki cevrenin elverisli olmasi gerekmiyordu. Dogal
kaynaklarin kit olusu 6nemsizdi. Daha ¢ok paydaslar arasinda giiven
ingast, iliskiler agi, anlagmalar, yenilik¢i finansman yontemleri,
organizasyon ve igbirlikleri gelistirebilme becerisi gibi soyut ve
yaraticilik gerektiren mekanizmalar ve bunlari olusturacak know-how'a
sahip sosyal sermaye yeterliydi. Boylelikle, Hz. Ibrahim’in duasinin - ya
da sekiiler bir okumayla kadim zamanlardan beri insanligin arayisinin
- ikinci kism1 olan riziklanma® tarafi da hallolabilecekti. Mekke hem
giivenli bir yer, hem de uluslararasi ticaret aginin i¢inde kendini islevsel
kilmay: basararak, zenginlesen bir sehir olarak varlik kazanabilecekti.
[brahim’in ( 2021, ss. 66-67) de dikkat gektigi sekilde bu durum ayni
zamanda, bir sonraki bolimde deginecegimiz Kur'an'daki Kureys
stresinin de konusunu olusturmaktadir.

3% Bugiiniin iktisddi kavramlastirmastyla “asir1 regiilasyon” ile.

3! Orjinal metindeki ifade “markets without government” seklinde gegmekredir.

32 Friedrich Hayek (1899-1992) Avusturya kokenli iktisat¢i/digiintir.  Biirokrasi
glidimlii merkezi planlama sistemlerine karst serbest piyasaci goriisleriyle taninir. Bkz:
https://en.wikipedia.org/wiki/Friedrich_Hayek

3 Ruziklanmayi, bir ge¢im kaynagi elde etme ya da daha soyut bir tabirle iktisat olarak
degerlendirebiliriz.
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Simdi Mekkelilerin kendilerini ticari bir merkez olarak kurgularken
hangi stratejileri uyguladiklari, hangi kurum ve mekanizmalar
kullandiklari, ne tip bir beseri sermayeyi harekete gecirdiklerine
yakindan bakalim. Bu durumu irdelemek ayni zamanda, Hz.
Muhammed’in iginden ¢ikugr Mekke iktisddi hayat ve ailesinin
burada oynadig: rolleri ve dolayistyla kendisinin nasil bir gelenegin
tastyicist oldugunu anlamak acisindan da fikir verecektir.

Ote yandan, devletin olmadigt bir siyasi ortamda kabile
asabiyesinin ve ¢ekismelerinin one ¢tkacagi tabidir. Ancak Mekkelilerin
kurguladiklar bu mekanizmalar, biraz sonra itizerinde duracagimiz
sekilde, Mekkeli kabilelerin hem kendi aralarindaki, hem de gevre
kabilelerle olan iligkilerini bariscil bir diizleme oturtarak, bu probleme
de bir ¢6ziim getirmis oluyordu. Zira boylelikle kabileler ticari kazang
ortakliginda birlesiyordu.

3.2. Islam Oncesi Mekke’sinde Gelistirilen Baglica Ticari
Organizasyonlar ve Yapilar

3.2.1. 11af ( Giivenli Ticaret Ag1 veya Arap Ortak Pazar)

Kelime anlami isindirarak, alistirarak ahitlesme olan “Tlaf”, islam
oncesi donemde Kureys kabilesinin bazi kabile ve iilkelerle yaptg:
ticaret antlagmalarini ve bu sekilde elde ettigi serbest dolasim hakkini
ifade eden bir terimdir. 34

Hz. Muhammed’in biiyiik dedesi ve Kureys'in ileri gelenlerinden
Hasim bin Abdiilmenaf, Sam'daki Roma valisi ile bir anlagma yaparak,
Sam'da ve otesindeki Roma topraklarinda ticaret yapma serbestisi
kazanir. Ayni sekilde; kardesleri Muttalib Yemen'le, Abdusems
Habesistan’la, Nevfel ise Sasani Iran’t ile benzer antlagmalar yaparlar.
Ayni zamanda kervanlarin doniis yollarini da giivenceye almak igin
giizergah {izerinde bulunan kabilelerle de miizakerelerde bulunarak,
saldirmazlik garantisi alirlar. Karsiliginda da bu kabilelerin mallarin:
herhangi bir kargilik beklemeden satacaklardir. Sayilan biitiin bu
anlagmalar “IIAf” seklinde adlandirilmistir (Ibrahim 2021, ss. 68-69;
Boliikbasi 2020, ss. 92-93).

3% https://islamansiklopedisi.org.tr/ilaf, Erisim Tarihi: 10 Ocak 2023
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Mekke’nin, ancak yakin ¢evresine sikismis olan ticaretini
uluslararast boyuta tasiyan bu organizasyonu bugiinkii dilde “Giivenli
Ticaret Ag1” ya da bir tiir “Arap Ortak Pazar1” olarak ifade edebiliriz.

[slam Ansiklopedisi'nde, {l4f’in Kureys icin éneminden bahisle su
bilgi verilmektedir:

“fléf kelimesi Kur'dn-1 Kerimde, Kureysliler'in ellerindeki maddi
imkdnlara ve giivenlige, sadece Allah'in liitfu ve Kibenin bereketi
sayesinde sahip olduklar:  hanrlatilirken ki defa  gecmektedir

(bkz. Kureys Siiresi). Bu sebeple Kureys siiresine Iif siiresi de
denilmektedir.”>®

Burada “maddi imkanlar” ile kastedilenin riziklanma oldugu agikur.
Mekke’nin giivenlige ve rizka kavugmasinin Kabe'ye baglanmast ise
Hz. Ibrahim’in duasinin nihayet karsilik buldugunu gosteriyor. Bir
ata ve kurucu figiir olarak Hz. Ibrahim?®” bu dua ile ardillarina bir yol
haritasi sunmus gibi goriiniiyor. Biitiin bunlarin Tlf ile ilgili bir surede
geciyor olmasi da, Mekke’nin elde ettigi refahin kaynagina isaret etmesi
bakimindan kanimizca 6nemli bir nokta olarak 6ne ¢ikiyor. $éyle ki;

Strede gegen giivenligi diismanlarin saldirilarindan korunma,
biiyiik devletlerin siyasi/askeri tasallutundan 4zide olma olarak dar
bir ¢ercevede yorumlamamak gerekir. Zira giivenlik i¢inde olmak,
daha genis bir bakisla 6zgiir olabilmek ve dolayisiyla serbestge hareket
edebilmektir. Ornegin, esir diisiip kole olan bir insan 6zgiir degildir.
Cunkii aruk giivende degildir, cant her an sahibinin iki dudag:
arasindadir, onun emri altndadir. Diledigini yapamaz, istedigi yere
gidemez, serbestge davranamaz. Tipki bunun gibi, Mekke de Bereketli

% Ancak Kochler'e (2014, s. 18) gore, karayolundan kervanlarla ulagilabilen yerler
Mekke'nin iligkide oldugu ticari agin ancak bir ayagini olugturuyordu. Diger ayagt ise
Arap denizcilerin ulaguklari Cin, Hindistan, Endonezya ve Kore pazarlariydi. Deniz
ticareti 6zellikle Uzakdogu'dan kervanlarla getirilirken Sasaniler tarafindan agir vergilere
tabi tutulan ipek ve sair liks emtiayr getirmek icin alternatif giizergah olusturmast
bakimindan 6nemliydi. Béliikbagt (2020, s. 92) da kervan yollarinin deniz giizergahlariyla
olan baglantsina dikkat ¢eker.

3¢ https://islamansiklopedisi.org.tr/ilaf, Erisim Tarihi: 10 Ocak 2023.

%7 Nitekim, Tevrat'a gore [brahim’in ad1 6nce “ulu ata” minasinda Abram iken daha sonra
“milletlerin babas:” anlaminda Abraham’a doniismiistiir. Bkz. hteps://islamansiklopedisi.
org.tr/ibrahim--peygamber, Erisim Tarihi: 10 Ocak 2023.
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Hilal diizeninden uzakta, ¢oliin korumasinda, ata Ibrahim’in zinde
ve kutsal Kibe’nin golgesinde®® emniyeti bulunca, ayni zamanda
ozgiir ve serbest de olabilmis, dis bir otoritenin miidahalesi olmadan
kendi bagina hareket edebilme ve kendi yolunu ¢izebilme serbestisine
kavusmustur. Mekke bu serbesti ile hareket edebildigi iin, Tlaf
tizerinden bir ticari ag 6rgiitleyebilmis ve kendi déneminde ender®
goriilebilen farkli bir kalkinma modeli ile biiyiik bir zenginlige
kavusmugtur. Kureys stresinin tarihsel anlami kanimizca budur.

3.2.1.1. 114f’1n Modern Diinyadaki Ornekleri

Gunimiizde de ilkeler serbest ticaret ve ortak pazar anlasmalari
yoluyla, aralarinda ticareti gelistirmek, ticaret hacmini ve toplumsal
refahi arttirmak amaciyla olusumlara gitmektedirler. Bunlarin arasinda
en bilinenleri sunlardir:

1. AB (Avrupa Birligi)

NAFTA (Kuzey Amerika Serbest Ticaret Bolgesi)
MERCOSUR (Giiney Amerika Ortak Pazar1 )
ASEAN (Giineydogu Asya Uluslar Birligi)
FTAAP (Pasifik Ticaret Anlagmast)

APEC (Asya Pasifik Ekonomik Isbirligi)

TPP (Trans-Pasifik Ortaklik Anlagsmasi)

GAFTA (Orta Dogu Serbest Ticaret Bolgesi)

® N s »

Tim bu olusumlarla ilgili agik kaynaklarda yeterli bilgi
bulundugundan ayrinuli agiklamaya gerek duymuyoruz. Ancak
bunlarin arasinda AB’nin 6ne ¢ikugini belirtmek gerekir. Zira, AB
sadece bir ekonomik isbirligi teskiliti ve ortak pazar olmanin da
otesinde tilkeler arasinda siyasi ve sosyal entegrasyonu gerceklestirmek
hedefiyle ilerlemektedir. AB’nin bir Avrupa Birlesik Devletleri’ne
evrilmesi 6niinde giiniimiizde pek ¢ok engel bulunsa da, askeri ve

% Kabe'yi ve Hz. Ibrahim’i, Araplar'in toplum haline gelme siirecinin dayanaklari
olan ortak temalar olarak gormek gerekiyor. Onceki bsliimlerde, toplumun efsane ve
hikéyelerle kurulduguna iliskin tespitlerimiz haurlanacakur. Bkz. bsliim 1.4.

% Bu noktada, ¢alismamizin énceki béliimlerinde yer verdigimiz sekilde, diinyanin ¢ok
biiyiik bir boliimiintin topraga bagli askeri/biirokratik imparatorluklarin egemenliginde
duragan bir ekonomik yapida oldugunu hatirlamak gerekir. Bkz. bslim 2.
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siyasi tahakkiim yerine tamamen {ilkeler arast miizakere ve isbirligi
temelinde ortaya ¢itkan bir yap1 olmasiyla diinya tarihinde miistesna
bir yeri olduguna siiphe bulunmamaktadir.

Ancak konumuz itibariyle, 1laf’la birebir benzerligi bulunan en
onemli 6rnek kanimizca 19.yy basinda Zollverein® adiyla ortaya ¢ikan
Alman ortak pazaridir.*! Séyle ki;

O dénemde bugiinkii Almanya'nin yerinde pek ¢ok prenslikten
olusan pargali bir siyasi yapt bulunmaktaydi. Bu prenslikler arasinda
1818 yilinda temelleri atlmaya baglanan ortak pazar, 1833-34
yillarinda yapilan anlagmalarla hem resmiyet kazandi hem de daha ¢ok
ortag1 biinyesine ald1. Ortak giimriik tarifesi yani sira, ortak ekonomi
politikasi da 6ngoren bu yapi endistri devriminin oncti tilkesi
Ingiltere’nin ticari rekabeti karsisinda zorlanan Alman prenslikleri igin
gliclerini birlestirme imkan1 da veriyordu.

Zollverein'in, Prusyanin siyasi ve askeri agirligini koymasiyla
1871’te kurulan Alman birliginin bir nevi hazirlayicist oldugu da
soylenebilir. Zira, etnik, dilsel ve kiiltiirel yonden benzesen Alman
prenslikleri, bu sayede ekonomik olarak da entegre hale gelmis, bu da
nihayetinde siyasi olarak biitiinlesmelerini kolaylastirmistir.

Benzer bir durumun miladi 7.yy Arabistan’t i¢in gecerli oldugunu
tespit etmek zor degildir. Zira, Kibe ve Harem bolgesi Arabistan’in
dort bir yanindan gelen hacilar igin ortak bir dini-kiiltiirel ¢erceve
sunarken, Kureys'in T14f1 kurmastyla yaygin bir cografyadaki Arap
kabilelerle ittifaklar sistemini biiytitmesi, ekonomik ¢ikar ortaklig
temelinde gerceklesmis oluyordu. Daha sonra Medinede Hz.
Muhammed tarafindan hayata gecirilen Islam devletinin gérece cok
kisa zaman* icinde tiim Arabistan’a hiakimiyetini kabul ettirmesinde,
bu iliskiler aginin oldukea islevsel oldugu muhakkakur. Nitekim
[14f’1n Arap kabilelerini kaynastirici ve Kureys'le baglarini giiglendirici
roliinii Ibrahim (2021, s. 69-70) su sekilde 6rneklendirir:

# Giimriik birligi anlamina gelen Almanca bir ifade.

1 bkz. https://en.wikipedia.org/wiki/Zollverein

# Nitekim Hz. Muhammed’in 622 yilinda Medine’ye hicreti ve 632'deki vefat
arasinda gegen sadece 10 senede Islam devleti, Arap yarimadasinin tamaminda kontrolii
saglayabilmistir.
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R 1laf i bir diger nemli szelligi de kabilelerin Mekke ile iliskilerini
degistirmesidir. Ilaf anlasmast sayesinde Mekkeliler kabile iiyelerine,
il donemde Arabistandaki devletlerin wygulamalarma benzer bir
sekilde kervanlar: koruma alaninda istibdam saglamiglardsr. Ayrica
Mekke tiiccarlar: kabilelerin hayvanlarini (develer) ulasim arac:
olarak kullanmglar ve bu durum her iki tarafa da fayda saglamistur.
Dabha da onemlisi, Mekkeliler kabilelerin iirettikleri iiriinler icin bir
pazar olusturmuglar, boylelikle diretimi tesvik etmis ve kabilelerin
refabint arttirmaslardsr. HAf ile baglantist olan kabile sefleri sik sik
Mekkeye gelmeye baslamistir. Kabilelere direkt ticarete katilim veya
sehre yerlesme imkini sunarak ekonomik bir cerceve ¢izmistir. Bu
uygulama, ilk donemde Kureyslilerin de deneyimledigi yerlesik hayata

gegme stivecinin aynisidir.”

Ibrahim (2021, 5.71) ayni minvalde séyle devam eder:

“Bir diger onemli ittifak da uzaktaki Temim kabilesiyle kurulmustur.
Bahreyndeki el Mugakker limani Temim yonetimindedir. Ayni
zamanda Hiredeki Labmilerle ve onlar iizerinden Sasanilerle
cok giiclii baglarr vardir. Bu kabile Mekkeliler icin miikemmel
bir ticaret ortagidir. Aralarimdaki iliski o kadar giiclenmistir ki,
Temim kabilesinin baz: iiyeleri Mekkedeki belli basls dini torenlerin
sorumlulugunu almiglar ve Ukazdaki pazarda bir miktar kontrol
sahibi olmuglardrr.. ... . Ayrica Kureyslilerin bu ittifaklar araciligryla
Arabistan'in gesitli bolgeleri ile ticaretinin kolaylagtiging, tiiccarlarma
giivenlik ve onemli bilgesel pazarlara erisim sagladigini hatirlamak
onemlidir.”

Gerek miladi 7.yy Arap, gerekse de 19.yy Alman tecriibeleri, serbest
ticaret anlagmalari ve ortak pazarin, imkinlar genisletme, ekonomik
entegrasyon ve nihayetinde siyasi birlige giden yolda 6nemli bir altyap:
sagladigini gostermekeedir.

Ancak, Mekke'nin elde ettigi imkanlart sadece [laf’a baglamak
eksik bir agiklama olacakur. Bu noktada Tlaf'in igleyisini miimkiin
kilan destekleyici diger bazi mekanizmalardan da s6z etmek gerekir.
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3.2.2. Itifad Uygulamasina Son Verilmesi ve Mudarebe
Sisteminin Yayginlagmasi (Sermayenin Tabana Yayilmasi ve
Risk Sermayesinin Ortaya Cikig1)

[slam 6ncesi Mekke'sinde tiiccarlarin seref ve haysiyetlerine son derece
diiskiin olduklari anlagiliyor. Nitekim, iflas eden bir tiiccar bu durumu
sindiremez ve “irifad” denilen bir uygulamaya bagvurarak, kendini
cezalandirmak kastiyla ¢le cekilip cadirinda 6liimii beklerdi. TIAf ve
diger yenilik¢i uygulamalar 6ncesindeki donemde, bu adetin gerisinde
yatan sosyo-ekonomik sartlari Ibrahim (2021, s. 67) soyle aciklar:

“Harem disinda hicbir giicleri ve (giivenlikleri) olmayan Mekkeli
tiiccarlar, bulunduklar: yerde diger tiiccarlarm kendilerine mal
getirmelerini beklemigler ve ancak bu sekilde birbirleriyle veya cok yakin
mesafedeki diger kabilelerle alisveris yapabilmislerdir. ....Bu durum
ticareti kisitlamis, kendi aralarinda amansiz ve yikicr bir rekabet
olugturmug ve onlar: diger tiiccarlardan ¢ok az destek gordiikleri
bireysel riskler almaya zorlamigtir. Ticaretin sinrly olmasindan dolay:
sermaye birikimi de kiiciik olcekli olmus, oyle ki cogu tiiccar iflasin
esiginde sendelemistir. ... Goriiniise gore, o kadar sik finansal felaket
yasanmigtir ki, Mekkeliler bu sorunu cozmek icin itifad (torensel
intihar)* wygulamak zorunda kalmslardrr.”

Bu sekilde biiyiik bir tecriibe birikimi ve miflis de olsa becerekli/
yetenekli insan kaynagi heba olup gidiyordu.” Hz. Muhammed’in
biiyiik dedesi Hasim bin Abdiilmenaf’in® teklifiyle, Kureys bu
durumdaki tiiccarlarin, varlikli tiiccarlarin  himayesine verilmesi
uygulamasini baglatti. Boylece miiflis tiiccarlar, varliklilara hem

 Nitekim Ibrahim (2021, s. 68) Tlaf 6ncesinde, bir tiirlii ¢oziilemeyen kabile catismalari
sebebiyle, Kibe'nin hizmetkir: olmanmn ve Harem bolgesinde oturmanin getirdigi
prestije ragmen, Mekkeli tiiccarlarin erzakla dolu bir Habes gemisinin yanastgi
Kizildeniz kiyisindaki Dubaik limanina gitmek icin iki giin siirecek bir yolculugu bile
goze alamadiklarin yazar.

“ Bu sekilde Mekke tiiccarlarinin, hitap ettikleri pazarin kisitl olusu sebebiyle
aralarinda ortaya ¢ikan yikici rekabete bir ¢oziim olarak bir tiir dogal seleksiyon yontemi
gelistirdikleri diistinilebilir.

% Ibrahim (2021, s. 67) itifad uygulamasinin higbir ¢éziim getirmedigini, aksine Mekke
sermayesini daha da yipratugini, diger Araplar karsisinda giiglerinin ve sayilarinin
azalmasina yol acugini yazar.

4 https://islamansiklopedisi.org.tr/hasim-b-abdumenaf, Erisim Tarihi: 11 Ocak 2023.
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islerinde yardimct olacak, hem de kiigiik miktarlarla biiyiik tiiccarlarin
islerine/kervanlarina ortak olarak kir pay: alabileceklerdi.

[brahim (2021, s. 68) bu yeni yontemin uygulanma bicimini ve
sonuglarini su sekilde aktarir:

“ (Hagim) tiiccarlar sermayelerini bir araya getirdiginde girisimlerinin
daha iyi sonuglar doguracagini, ciinkii ‘coklugun giic oldugunu’
soylemigtir. ... (Ayrica) Hasim, giigsiizlerin ve fakirlerin de kervanlara
yatirim yapmasina igin verilmesi gerektigini ileri siirmiistiir. Bu
yaklagim, giicsiiz tiiccarlarin kendilerini yeniden insa etmelerine ve
fakirlerin sosyo-ckonomik statiilerinin iyilesmesine imkin verdigi i¢in
onemlidir. Hasim'in Mekke ticaretinin ihtiyaglarina yonelik yenilikei
yaklasimlar: olmasayds, giigsiizler ve yoksullar uluslararas: ticarete
katilacak araclara sahip olamazlards. Bu yiikselen sosyal ve ekonomik
hareketlilik  ihtimali, tim Mekkelileri, ozellikle de tiiccarlar:
cezbetmistir. Bundan sonra Mekkeliler ticari girisimlerini halkla
beraber ve genis olgekte yiiriitmeye baglamiglardr. Bireysel yatirime:
giivence altina alinmis ve risk en aza indirilmistir; itifad tamamen
terk edilmistir.”

Bu finansman ve orgiitlenme yonteminin iki tiir yenilik getirdigi
anlagiimaktadir. 1lk olarak, iflas etmek onursuzluk olmaktan
ctkartilmis ve bu durumdaki kisilere mudaribe (kervana yardim eden)
olarak bir firsat taninmis, onlarin tecriibelerinden yararlanma imkani
dogmugstur. Bu kisilerin ¢aligmalari karsiliginda zaman i¢inde ufak bir
birikim yaparak, kervana yatirimct olma imkéini da elde ettiklerini
diistinmek akla yakin gériinmektedir. Ancak, kanimizca ikinci ve daha
onemli nokta ise, kervanlarin, sermaye biiyiikliigiine bakilmaksizin
halka agilmasidir ki, buna emek-sermaye ortakligi anlamina gelen
“mudarebe” denilmektedir.¥” Burada kervan sahibi emek tarafini,
kiigiiklii bitytiklii yatirimeilar da sermaye tarafini olusturmaktadir.

Bu orgiitlenme bigimiyle kiigiik yatirimer giivence aluna alinmis,
uzak mesafe kervanlarina yatirilan ortak sermaye de biytik bir
meblaga ulasmisur. Béylelikle bir biiyiik tiiccarin onderliginde, irili
ufakli pek ¢ok tiiccari ve/veya yatirimety: bir araya getiren bir ticari
girisim, bir is modeli ortaya ¢ikmigtir. Bu sekilde glintimiiziin anonim

4 https://islamansiklopedisi.org.tr/mudarebe, Erisim Tarihi: 15 Ocak 2023.
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sitketlerine*® benzer bir yapilanma meydana gelmis, ticaret kervanlar
daha biiyiik sermayeli ve disiik riskli girisimler haline gelmistir. Zira
pek ¢ok tiiccar ve hatta halktan kimse imkani dl¢tisiinde az ya da ¢ok
bir kervana yatirim yapabilmis,* biiyiik miktarlar toplanabilmis ve
boylece daha biiyiik dl¢ekte, daha genis pazarlara hitap etme imkani
ortaya ¢cikmistir. Nihayetinde, sefer basarili olursa, yatirimeilar sermaye
katkilar1 oraninda pay almis, basarisiz olursa da, tiim varliklarini
kaybetmektense sadece katki paylari oraninda zarar yazmislardir.
Sistemin bir sigorta gibi de islev gordiigii anlagilmaktadir. Zira tiiccarlar
pek ¢ok kervana yaturim yaparak risklerini dagitmis oluyorlard: ki,
bugiin bu uygulama “risk sermayesi” olarak da bilinmektedir.

Bu haliyle, donem Mekke'sinde ticaretin finansmaninda ¢aginin
cok otesinde oldukga yenilik¢i araglar ve yontemler gelistirildigi
anlagilmaktadir.*

Aynizamanda, bu uygulama tiiccarlarin tek bir seferde sermayelerini
kaybederek batmasina engel oldugundan, tiim servetin zaman iginde
birka¢ biiyiik tiiccarin elinde toplanmasina (zekelcilige) engel oldugu
ve sermayenin tabana yayilmasini saglayarak, piyasanin potansiyel
olarak daha rekabetgi olmasini sagladigi soylenebilir.

3.2.3. Hums (Mekke’nin Iktisadi ve Dini Ayricaliklar Kazanmasi)

Hz. Muhammed’in miladi 571teki dogumundan hemen 6nce
Habesistan'da Hristiyan Aksum kralligi’' bulunuyordu. Onun hemen
kargisinda bulunan Yemen ise, Aksum tarafindan atanan vali Ebrehe
idaresindeydi. Kébe'nin Araplar arasinda gordiigii itibardan rahatsiz
olan Ebrehe, biiyiik bir kilise insa ettirerek hem alternatif bir hac

 Esasen giiniimiizdeki “sirket” kelimesi de dini jargondaki “sitk” (Allab'a ortak kosma)
ifadesinden “is ortaklig1” anlamina gelecek sekilde tiiretilmistir.

# Koehler (2014, s. 18) bu sekilde olusan kervanlarin ortalama 1000 deveye kadar
cikabildigini séyler. Ayrica, Kureys reislerinden Ebu Siifyan’in, Mekke'de fakirler dahil
herkesin onun kervanina yatirim yapugini sdyledigini akearir.

* Bu uygulama, daha sonra ge¢ orta ¢ag Avrupasinda ticaret kapitalizminin ortaya
¢tkmastyla goriilen cok ortakli sirket yapilanmalarindan ve bunlarin daha gelismis
bigimi olan 16. yy ortalarindaki Ingiliz ve 17. yy basindaki Hollanda deniz astr1 ticaret
girisimlerinden (6rnegin; Hollanda Dogu Hindistan Kumpanyast) yizlerce yil nce
ortaya ¢tkmast yoniiyle dikkat ekicidir (Bkz: https://en.wikipedia.org/wiki/Joint-stock_
company).

5! Bkz. Harita-4.
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merkezi yaratma, hem de bu vesileyle Mekke merkezli ticari trafigi
kendi yoresine ¢ekmek istediyse de, basarili olamamistir. Bunun
tizerine icinde fillerin de oldugu biyiik bir orduyla Kabe'yi yikmak
amaciyla miladi 570'de harekete ge¢mis, ancak Kur'an’in Fil stiresinde
de anlauldig; gibi sefer Yemen ordusu agisindan biiyiik bir hezimetle
sonuclanmigtir.”

Bu olayla Kibe daha da prestij kazanmis ve Arabistan’in dért
kosesinden Hac ibadetine katlim gittikge fazlalasmisur. Kabe'nin pek
cok kabilenin putlarinin toplandigs bir yer olmastiyla da ziyaretci trafigi
artmustir. Zaman i¢inde Kureys ve onun mittefiki konumundaki
kabileler, Hz. Ismail’in soyundan geldikleri, Mekke'de oturduklart
ve Kibe'ye hizmet ettikleri gerekgesiyle kendilerini diger Arap
kabileleri karsisinda imtiyazli bir konuma yerlestirmislerdir. Iste bu
imtiyaza sahip kabileleri tanimlamak sadedinde Hums kavrami ortaya
cikmistir.>?

Bunun Mekke acisindan avantajli iktisiddi sonuglart oldugu
anlasiliyor. Zira boylece, Kibe’ye mekanin kutsiyetini muhafaza etme
gerekgesiyle hacilarin disaridan yiyecek, icecek ve giyecek getirmeleri
yasaklanmis, Arap yarimadasinin dort bir yanindan gelen hacilar,
ihtiyaglarini Mekke'den temine mecbur kalmiglardir. Bu da Mekke
ekonomisini giiclendirmistir (Giimistekin 2021, s. 24).

3.2.4. Ukaz Panayir1 (Mekke Cevresinde Gelisen Fuarlara Ornek )

Hums miiessesesinin bir parcasi olarak, yilin belirli dénemlerinde
kurulan panayirlar Mekke ekonomisini daha da canlandirmistir. Ukaz
panayirt bunlardan en &nemlisidir.’* Miladi 584-585 yillarindan
itibaren Mekke'ye oldukg¢a yakin bir mintikada kurulan panayira
her bolgeden kabileler akin etmekte, aligverisin yani sira giires, siir
yarismalari vb. kiiltiirel etkinlikler de yapilmaktadir (Ibrahim 2021,
s. 83).

>2 hteps://islamansiklopedisi.org.tr/ebrehe Erisim Tarihi: 13 Ocak 2023.

>3 https://islamansiklopedisi.org.tr/hums.  Ayni yerde, Humsun kelime anlami
olarak, dini inanglarinda kat ve tavizsiz, savasta cesur ve goziipek anlamlarma geldigi
yazmaktadur, Erisim Tarihi: 13 Ocak 2023.

5 Bolitkbagt (2020, s. 93) Islam oncesinde kurulan irili ufakli diger panayirlardan
ornekler verir. Bunlar Dumetu’l Cendel, Musakkar, Suhar, Deb3a, Sihr, Aden ve Sana
adlarini tasiyan panayirlardir.
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Bu vesileyle, Mekkeli tiiccarlarin uzak yerlerden gelen kabilelerle
iligkileri gelistirdiklerini, muhtemel yeni pazar imkanlari hakkinda bilgi
aldiklarini ve T14F1 (grivenli ticaret agini) genisletmek igin goriismeler
yaptiklarint da varsayabiliriz. Elbette, bunlart yaparken Kabe'nin
muhéfizi ve hizmetkir sayilmalart olduk¢a ise yaramis olmalidir.
Ayrica Ukaz panayiri, pazar vergisi ve himaye {icreti alinmamasi gibi
bazi uygulamalariyla daha sonra Medine Pazar’na da 6rnek tegskil

etmistir.”

Dogan (2021, s. 482) tiim bunlarin sonucunda, Kabe etrafinda
“kutsalin ekonomisi” adini verdigi bir ticari modelin sekillendigini ve
bunun Mekke ve Kureys'in yiikselisinin itici giiciinii olusturdugunu
soyledikten sonra, bunun sonuglarina iligkin su saptamayi yapar:

“Kibenin Arap Yarimadasinda popiilaritesinin  artmasina  bagls
olarak ticari, sosyal ve kiiltiirel acidan onemli bir merkez haline gelisi,
ayni zamanda kutsal bir ekonomiyi de zorunlu kilyyordu. Dolayisiyla
merkez konumundaki Kibe, kutsal mekin ve pazar dengesindeki
Mekkenin, periferisine kars: onemli bir iistiinliik elde etmesini saglads.
Bir bagska deyisle merkezinde Kibenin bulundugu, ozellikle hac
donemlerinde Ukazla, Harem'le, kutsal dag Arafarla cevresine dogru
genisleyen kutsallik havzasinin catist Mekke, yeni kussal ekonomik
ortak yasamin basarisinda merkezi bir konuma geldi; Mekke artik,
Arabistan’in biiyiik ticaret cumburiyeti ve bolgenin metropoliiydii.
Mekkéde Islimdan inceki son iki yiiz yildan bu yana yerlesik hayat
stiren otoriter Kureys Kabilesi hakimiyeti ise bu metropoliin oligarsilke
cumhburiyetiydi.”

3.2.5. Hilfu’l Fudil

Mekkede ekonomik canliligin ve ziyaret¢i trafiginin artmast bazi
sorunlart da beraberinde getirmis, ev sahibi olmanin getirdigi
avantajlar1 kendi lehine bitkmek isteyen kimi yerel esraf, haksiz
uygulamalarla disarindan gelenleri ezmeye yeltenmistir. Ornegin,
mal sattug halde parasini tahsil edememe, malina el konma, yahut
piyasada dislayici, ayirimer uygulamalara maruz kalma gibi sorunlar
goriilmeye baglanmistir.

% https://islamansiklopedisi.org. tr/pazar, Erisim Tarihi: 20 Ocak 2023.
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Kureys, hem bedevilerin Mekke pazarlarina olan itimadini ve
Kébe'ye olan inancini sarsmamak, prestiji muhafaza etmek, hem de
[14f’1 tehlikeye atmamak icin, bir denetim mekanizmasina ihtiyag
duymustur. Ibrahim (2021, s. 104) bu ihtiyacin ozellikle de bazt
Mekkelilerin bir takim saibeli ticari isleri yiiriirlige sokarak Yemenli
tiiccarlart Harem ticaretinin digina itme cabasi nedeniyle ortaya
ciktigini yazmaktadir. Bunun tizerine, Hz. Muhammed’in de aralarinda
bulundugu ileri gelen Kureysliler bir araya gelerek, ister yerli ister
yabanci olsun, magdur edilen tiiccarlarin hakk: iade edilinceye kadar
mazlumla birlikte olup zalime karsi tavir alma konusunda mutabakata
varmislardir. Iste buna Hilfw’l- Fudél®® denmistir. Boylece zedelenen
giiven ortami yeniden tesis edilmistir (S6nmez 2014, s. 416).

Giigsiiziin haksiz uygulamalarla giiglii karsisinda ezilmesine karsi
gelistirilen bu tavrin ve 6rgitliligiin, giiniimiizde rekabet kanunlarinin
ve otoritelerinin piyasaya hakim durumda olan tegebbiislere karg:
yuriteiikleri miicadeleyle paralellik arz ettigi soylenebilir.

3.2.6. Dar’iin Nedve

Dar’tin Nedve, Hz. Muhammed’in dérdiincii kusaktan dedesi Kusay
bin Kilab'in, Kureys kabilesinin ileri gelenlerinin istisare etmeleri
icin yapurdigt binadir”” Yapimindan sonra, Mekke halki sehirle,
sehrin yonetimiyle ilgili olarak burada toplanip, 6zgiirce fikirlerini
ifade edebilmislerdir.’® Bu yoniiyle Mekke Sehir Meclisi olarak da
tanimlanabilir (Ibrahim 2021, s. 65). Sehirde bulunan tiim siilalelerin
40 yas Ustii reislerinin tiye oldugu kurulusta, sehrin genel sorunlar
yaninda ticaret ile ilgili tim kararlar burada alinmis ve planlamalar
yine burada yapilmistir. Dar'tin Nedve i¢in dénemin ticaret odasi
benzetmesi yapanlar da vardir (Kallek 1992).%

3.3. Ara Sonug

Yukarida baslicalarina yer verdigimiz ticari kurum ve organizasyonlar

eliyle Mekke yerel bir gii¢ olmaktan ¢ikarak, Gibb’in (1975, s. 17) ve

>¢ https://islamansiklopedisi.org.tr/hilful-fudul. Kelimeyi “erdemliler ~mutabakati/
anlagmast” olarak ¢evirebiliriz, Erisim Tarihi: 2 Subat 2023.

°7 https://islamansiklopedisi.org.tr/darunnedve, Erisim Tarihi: 5 Mart 2023.
# Age.

2 Akt. hteps ://www.emekveadalet.org /islam-iktisadi /cengiz-kallek-asr-i-saadette-
yonetim-piyasa-iliskisi, Erisim Tarihi: 15 Agustos 2023.
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Rodinson'un (1971, s. 40) da isaret ettigi tizere, Sasani-Bizans-Dogu
Afrika, Hind Okyanusu ve Uzakdogu kaynakli uluslararas: ticaret
aginin bir parcast haline gelmis, dikkate deger bir agirlik kazanmistr.
O dénem Mekkelilerini, cevvaliyet, ticari zeka, gelistirdikleri yenilikgi
ve sira dist uygulamalarla bugiiniin Dubaililerine benzetmek yanlis
olmayacakuir.

Nitekim Ibrahim (2021, s. 85) ticaret hacmini destekleyen
kurumsal bir ¢ercevenin gelistirilmesinin 6nemini ve bunun Mekkede
yaratt doniisimi soyle ozetler:

“.....Kureys, sehrin yonetimini devraldiginda, Mekkedeki tiiccarlar,
zayif, givensiz ve sinirly bir pazara bagimlidir. Harem'in getirdigi
avantajlarin yanisira, Kureysliler'in getirdigi lif, Hums ve Hilf ul
Fudil gibi kurumsal wygulamalar sayesinde, Mekkeli tiiccarlar
uluslararast bir pazara erisim saglayarak zengin, ittifaklar: sayesinde
de giiclii hale gelmislerdir. Bilingli olarak baglattiklar: ve birbirini
tamamlayan  kurumsallasmanin  sonucu  olarak  biiyiik  sermaye
biriktirme imkinina kavusmuglardr.”

4. MODERN KAPITALIZM ONCESINDE SiYASI VE
EKONOMIK BiR GELISME MODELI ORNEGI:
TUCCAR CUMHURIYETI

Ge¢ antik donem Mekke’si kanimizca sunu gosteriyor. Ticaretin
yiikselebilmesi ve piyasa diizeninin ortaya ¢ikabilmesi i¢in iki kogulun
bir arada saglanmasi gerekiyor: Ilki, tiiccarlar igin korunakli ve
kimsenin kendilerine karisamayacagy (devlet miidahalesinden azéde)
kiigiik de olsa 6zerk bir fiziki/cografi alan® ve ikincisi de kendilerini
uluslararasi ticaretin bir pargasi kilacak bir is modeli yahut bir kurumlar
ve iligkiler agi.

Buraya kadar ki kistmda, Bereketli Hilal diizeni ve ¢ol diyalektigi
baglaminda olusan bu kogullarin Mekke'yi nasil yiikselttigini irdeledik.
Bunun da, Hz. Ibrahim metaforu baglaminda 6zgiirlitk arayisindaki
insanoglunun givenlik ve riziklanma (gegim/iktisat) sorunlarini
halledebilmesiyle iliskili oldugunu gostermeye calistik. Aksi takdirde

% Muhkem bir kale ile cevrili bir gehir, erisilmesi zor bir ada, dogal koruma duvarlart
olan bir cografya vb.
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toplum Bereketli Hilal diizeninde oldugu gibi totaliter/tekelci/
tahakkiimcii zorbalarin eline dismekten kurtulamiyordu.

Anlagilan o ki, Mekke bu yoniiyle tekil bir 6rnek degildir. Nitekim,
Keohler (2014, s. 205) modern kapitalizm 6ncesi donemde ticaret
merkezlerinin ortak bir 6zelliginden bahseder. Bunlar biiyiik ordulara
sahip giiclerin ranti disitk olarak gordiiklerinden isgal etmeye
zahmet etmedikleri ya da dogal koruma bariyerlerine sahip yerlerde
kurulmuslardi. Koehler (2014, ss. 167-169) bu noktada, Venedik ve
Amalfi gibi deniz ticaretine ve bununla birlikte finans islerine dayali
schirlerin Iralyan yarimadasinda ortaya ¢ikugindan bahsederek,
Mekke’nin yiikselme siireciyle aralarinda paralellikler kurar. Bu her ii¢
sehrin de ticari yonleriyle farkedilir olmaya bagladiklar1 donem miladi
6. ylizy1l baglaridur.

4.1. Venedik’in Kurulug ve Gelisme Hikayesi

Bati Roma Imparatorlugu’'nun yikilmasindan sonra ortaya cikan
otorite boglugunda Hunlarin ve Lombardlar gibi barbar kavimlerin
akinlarindan bunalan Roma’nin bir kisim aristokrat aileleri ve halki
Kuzeydogu Italya kiyisinda Po ve Piave nehirlerinin agizlart arasinda
uzanan kapali bir koy olan sig bir lagiinde bulunan adalara siginur.
Daha sonra Venedik sehri adini alacak ve 300 adaya yayilacak bu
yerin karaya uzakligt 4 kmdir. Yalnizca denizden ulagilabilen bu yer,
tuzaklari, batakliklari, sinek yuvast si1g sulari, kanallari, camur sahilleri
ve Adriyatikin dip akinulariyla giiclii donanmalart bile aylarca
ugrastiracak bir cografyadadir. Burada yasayanlar i¢in ise tarima uygun
olmayan, hayat sartlar1 zor bir bolge olsa da, saklanmaya elverisli,
giivenli bir yerdir.

[lk baslarda komsularina balik ve tuz ihrag ederek ve gemileriyle
aracilik yaparak ayakta kalmaya calisan Venedikliler, ilk atlimlarint
Bizans imparatorlugu ile girdikleri himaye iliskisi sayesinde yaparlar.
Bizans'in Italya topraklarini ele gegirerek eski Roma’yi ihya etme
cabalarina destek vererek, limanlarini Bizans donanmasina iis
olarak agan Venedikliler, Bizans'in [talyadaki istihbarat kolu gibi
faaliyet gosterirler. Ayni zamanda Bizans'a, diismanlarina kargt
donanma ve lojistik destek de verirler. Bunun karsiliginda o zamanki
Konstantinapolis basta olmak {izere Kuzey Afrika kiyilar;, Dogu
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Akdeniz ve Karadeniz'e yayilmis Bizans limanlarinda ticari faaliyet
gostermek {izere imtiyazlar elde ederler. Zamanla Istanbuldan ipek,
[skenderiyeden ise, Yakindogu ve Uzakdogudan getirilmis baharatt
satin alip, dnceleri [talyadaki Po vadisinin zengin sehirlerine, kisa siire
sonra da bat pazarlarina satmaya baslarlar. Hagli seferleri doneminde
gemileriyle Avrupali askerleri tagimalari, Suriye ve Filistin’in cesitli
schirlerinde imtiyazli bolgeler elde etmelerini saglar. Miisliiman
diinya ile de iligskilerini ihmal etmezler. Bizans ve Arap diinyasina
Orta Avrupadan getirdigi slav koleler satar, Dalmagya kerestesi ve
ziftini, Alpler'in demirini, XII. yy.dan sonra da Bat’'nin kaliteli yiinli
kumaglarini ihra¢ ederler. Bu trafikten saglanan kir ile de, Orta
[talya'nin miinbit Po vadisinden gerekli gida iiriinlerini temin ederler.
En parlak dénemlerinde Ukraynada Don nehri agzindaki ticaret
kolonisinden Ingilterede Southhampton ve Londra’ya, Belgikada
Brugge’e kadar uzanan sahada diizenli kadirga servisleri kurarak ticari
alanlarini genisletirler.®!

Koehler'i (2014, ss. 167-169) hakli cikaracak sekilde, Mekke ve
VenediK'in bastan itibaren benzer bir gelisme kalibr izledigi goriiltiyor.
Tabii olarak korunakli ve ayni zamanda kaynaklar1 kit, topraga bagl
bir ugrast olan tarim agisindan da verimsiz bir cografyada ortaya
ctkmalari, sadece can giivenligi agisindan degil, baskict bir siyasi/
askeri otoriteyi uzak tutma agisindan da faydali olmus, her iki sehir
de ilk basta bu 6zelligiyle niifuslanabilmistir. Ozgiirliigiin saglanmast
ve glivenlik probleminin ¢oziilmesiyle bu sefer de sehir sakinleri
gecimlerini saglama noktasinda arayisa girmisler ve tek secenegin
riskli ancak kazangli uzak mesafe ticareti oldugunu farkederek, siradist
ticaret organizasyonlari, ortakliklar, yenilik¢i finansman yontemleri,
anlasmalar vb. yoluyla kurumlar, yapilanmalar ve kurallar tesis ederek,
dis diinya ile iligkiler gelistirerek, mal akis ve dagium giizergihlar
olusturarak veya mevcutlarin icine entegre olarak kendilerini
uluslararast ticarette islevsel kilmayr basarmislardir. Mekke kervan
ticareti ile varlik gosterirken, Venedik Akdenizin en biiyiik ticari
giici haline gelmistir. Siyasal olarak ise her ikisinde de mutlakiyetci
olmayan, meclisler eliyle, istisare mekanizmastyla ytiriiyen kolektif bir

%1 Venedik sehri ve ticaretinin gelisimin agiklayan bu bilgiler su kaynaklardan derlendi
ve ozetlenerek metinde yer aldi: heeps://www.britannica.com/place/Venice, hteps://
islamansiklopedisi.org.tr/venedik,

hteps://hakkindabilgial.com/venedik/, Erisim Tarihi: 18 Subat 2023

89



90

/" Rekabet Dergisi

yonetim anlayist benimsenmistir. Tki sehrin kaderleri de ayni olmus,
Mekke tiiccarlarinin ¢ok biiyiik oranda yonetiminde etkin oldugu
Islam devleti, miladi 7.yy'1n ikinci yarisinda Bereketli Hilal havzasinin
tamamuni ele gecirirken, Venedik de bir zamanlar himayesine girmek
durumunda kaldig1 Bizans'in Akdeniz mirasina konmustur.

Oyle goriiniiyor ki, bu basarili modelin temelinde bir ticari
ckosistem inga etmis olmalart bulunuyordu. Bu sistem onlara zihinsel,
sosyal ve psikolojik bakimindan cografyadan bagimsiz olabilme
ozgiiveni vermis, topraga ve tarim gibi dogal kaynak tiretimine dayanan
statik, kéleci, miitehakkim siyasal/toplumsal yapilara gore daha 6zgiir
bir mentalite, duyus ve diistiniis donanimi ve soyutlama becerisi
saglamisti. [brahim (2021, s. 250) bu yapiyt Mekke ézelinde tiiccar
devleti/aristokrasisi olarak nitelemektedir. Bu tanimlama kanimizca
Venedik i¢in de gecerlidir.*

Benzer bir gelisme, Kuzeybati Avrupanin Atlantik kiyilarinda
gorilmistir. Stirekli deniz taskinlarindan muzdarip, zor bir cografyada
bulunan Amsterdam, Anvers, Rotterdam, Utrecht gibi sehir devletleri
onceleri Birlesik Eyaletler (United Provinces) adiyla daha sonra
Hollanda olarak bir araya gelmisler, 17.yy'da en parlak dénemlerini
yasamuslar ve deniz agir1 ticaretle zenginlegserek modern anlamda ilk
tiiccar kapitalist devleti kurmuglardir.®®

Venedik-Mekke paralelligi ayni zamanda bize sunu gostermektedir:
Mekke’nin hikayesi rastlantisal degildir. Belirli jeopolitik durumlar
kendi iginde (Bereketli Hilal-Col karsithginda oldugu gibi) diyalekeik
bir devinime girerek benzer ekosistemler®/sosyo-ekonomik yapilar
tiretebilmektedir.®

2 Venedik'e benzer gekilde, yine 6. yiizyilda otorite boslugundan istifadeyle bu sefer
Giiney Italyada Salerno kérfezinde, gozden uzakta, sarp kayaliklar arasindaki bir dag
gecidinde kurulan Amalfi de bir ticaret cumhuriyeti olarak geligmistir. Ozellikle deniz
yoluyla yaptig1 bugday ticaretiyle one ¢ikan sehir, daha dar bir alanda kendi eko sistemini
kurmus, hatta 9. yy'a gelene kadar Venedik, Piza, Cenova gibi diger schirlerle dogu
ticaretinde yer kapabilmek i¢in kiyasiya rekabet edecek kadar gliclenmis, ancak sonralar
soniimlenmis ve bagka giiglerin kontrolii altina girmis, tarihte fazla bir etki birakamamustur.
Bkz: hteps://www.britannica.com/place/Amalfi, Erisim Tarihi: 12 Subat 2023.

6 Bkz: https://en.wikipedia.org/wiki/Dutch_Republic, Erisim Tarihi: 25 Subat 2023.

¢ Ekosistem: Bir seyin var kalabilmesi (survive) ve gelisebilmesi (thrive) igin en uygun
sartlarin mevcut oldugu yasam alani.

% Konumuz her ne kadar, modern kapitalist ddnem 6ncesini ele alsa da, aynt modelin
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4.2. Fkosistem ve Ticaret Ekosistemleri

Ticaret ekosistemleri aslinda tarihte bir kopusu temsil etmekteydiler.
Zira, modern kapitalizm 6ncesinde, bir gsef adamlariyla gelip bir toprak
pargasint gevirir, tizerine de bir kale kurar, toprak tizerindeki ahaliyi
kole gibi calistirir, buradan elde ettigi artik deger tizerinden de firsat
bulduk¢a komsu topraklari fethetmeye, hakimiyetini genisletmeye
calisirdr. Insanligin binlerce yillik diizeni bu mutlakiyetci, askeri-
tarimsal imparatorluk modeliydi. Mekke'nin ise bir toprag: elde
tutmak, genisletmek gibi bir kaygist yoktu. Onemli olan diplomasiyle,
miizakereyle, giiven insasiyla, organizasyonel becerilerle ve kurulan
uzak mesafe baglanulariyla bir ticari ag olusturabilmekti. Zenginlik,
askeri fetihler sonucu elde edilen toprak genisligiyle degil, ticari agin
genisligi ile orantiliyd1.%

Buraya kadar, Bereketli Hilalden Ibrihim Peygamberden,
Mekke'den, ticaretten, ¢olden, Venedikten bahsettik. Okuyucu
rekabet hukukuna nasil baglanacak biitiin bunlar diye merak ediyor
olabilir.

Bu ¢alismada ileri stirdiigiimiiz tezlerden biri aslinda sudur: Hz.
Muhammed’in serbest piyasa ve rekabet hukuku ilkelerinin uygulandig:
Medine Pazari gibi ¢aginin ilerisinde bir model getirebilmesi ve
boylelikle ticari hayata iligkin yeni acilimlar yapabilmesinde Mekke
ckosisteminin i¢inden geliyor olmast 6nemli bir noktadir. Bu a¢idan
ekosistem kavramini ve ticaret ekosistemi olusturmanin 6nemini biraz
daha irdelemek faydali olacakur.

giiniimiizde de 6rneklerini gorebiliyoruz. Onceleri kayaliklar iizerinde kurulu bir baliker
kasabast olan Hong Kong, Singapur, Dubai, Nevada ¢6liindeki Las Vegas gibi sehirler
namiisait cografi sartlara ragmen akilci politikalarla kendilerini re-export, turizm,
eglence, aligveris ve ticaret merkezi olarak global sistem icinde bagariyla konumlandirmig
drneklerdir.

66 Harari (2015, s. 314 ) 16-17.yyda Ispanya Kralligr'nin uyruklarina siirekli vergi
salarak finanse ettigi orduyla topraklarini genisletmeye odaklandigini, denize dar bir
kiy1 seridinde kurulmus toprak fakiri Hollanda tiiccarlarinin ise kurduklart genis ticaret
ag1 sayesinde uzak mesafelere giden gemilere ¢ok ortakli finansman modelleriyle para
yatrarak, bu sayede zenginlestiklerini soyler. Ornegin 100 tiiccar, 10 ayri gemiye para
yatirtyor, iglerinden 3 sefer basarilt olursa yiiksek karlar elde edebiliyor, hem de risklerini
sinirlandirtyorlardi. Harari bu iki modelden Hollanda modelinin iistiin oldugunu,
ciinkii kimsenin vergi vermek istemedigini ama herkesin para kazanmak istedigini soyler.
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4.2.1 Fkosistem Nedir?

Bir bilim disiplininin, sanatsal faaliyetin ya da baska herhangi bir
calisma alaninin ortaya ¢ikabilmesi, gelisebilmesi, ya da mevcut
bir alana birilerinin yeni yaklagimlar getirebilmesi, ancak o disiplin
toplumda itibar, ilgi ve sayg1 goriiyorsa, mesru kabul ediliyorsa, birileri
o alana destek veriyor ve yatirim yapiyorsa miimkiin olur.

Mozart (1756-1791) nasil miizigin debast oldu?

Klasik miizik yiiksek sanat kabul ediliyor, iist tabaka ve 18.yy
Viyana’sinda Habsburg saray: tarafindan destekleniyordu. Mozart tek
basina degildi. Onun gibi baska kompozitorler, virtiézler de vards;
miizisyeniyle, sponsoruyla, o sanatin alicisi/titketicisiyle, miizik aletleri
imalatgisiyla, konser salonlariyla, miizik okullartyla, vb. bir ekosistem
vardi. Mozart bu ekosistemin tiriinii olarak ortaya ¢ikabildi. O dénem
Avusturya’sinda dyle bir altyapr olmasa dehasini fark edecek kimse de
olmayacak, muhtemelen kendisi miizige hi¢ ydnelmeyecekti.

17. yy Hollandd's: neden ressamlarryla meshurdur?

Donemin yeni palazlanan ticaret burjuvazisi gosteris merakiyla
kendi tablolarini yaptirip evlerine asma hevesiyle ressamlari istthdam
ve himaye ettiler.

Almanyada bilim altyapis: neden giicliidiir?

1871’deki nihai birlesme oncesinde Almanya parcali bir siyasi
yapidaydi. Bir donem sayilart {i¢ yiize kadar ¢ikan prenslikler
birbirleriyle rekabet halindeydi. Topraklarini rakiplerine kaptirma
korkusuyla prensler askeri teknolojiye ve sanayilesmeye yatirim
yapma mecburiyeti hissettiler. Bunun i¢in de birbirlerini 6rnek alarak
teknolojinin altyapist olan bilimi ve tiniversitelesmeyi tegvik ettiler.

Tiirkiyede savunma sanayi neden son yillarda dikkat cekici iiriinler
ortaya koymaya baslamigtir?

Kayserililer neden ticari hayata ilgileri ve basarilar: ile bilinir?
Antalya Aksekiden neden pek cok memur/biirokrat ¢ikar?

ABDdeki Silikon vadisi neden diinyanin her yerinden start-up’lar:
kendine cekmektedir?

Biitiin bu sorularin cevabi jeopolitik ve ekosistem kavramlarinda

gizlidir.
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4.2.2. Modern Endiistri Toplumu Oncesinde Ticarete ve Tiiccara

Bakis Nasildi?

Yukaridaki ¢ercevede, konuyu yine ticaret alanindan agalim. Bir
defa sunu bilmek gerekiyor. Modern kapitalizm ve cografi kesifler
oncesinde diinyada, antik ¢aglardan beri gelen bir ekonomi politik
model vardi. Milat 6ncesi donemde Bereketli Hilalde kurulmus
bulunan devletlerin de dahil oldugu bu yapr askeri/tarimsal/
mutlakiyet¢i imparatorluklardi. Ornekleri, Asur, Babil, Misir,
Pers, Roma, Cin, Hindistan, Ortagag Avrupa kralliklar;, Osmanli
imparatorlugu gibi yapilarda goriilebiliyordu. Buralarda ticaret, geri
planda bir ugras alani olup, tiiccar sinift ve onlarla 6zdeslestirilen
para kerih goriilmekteydi. Crone (2014, ss. 30-34) bunun modernite
oncesi tim toplumlarin ortak 6zelligi oldugunu, ne kadar biiyiik
servetleri olsa da tiiccarlarin sistem icinde gii¢ sahibi olamadiklarini
ve politik mekanizmalardan uzak tutulduklarini; 6rnegin Roma'nin
en st karar organi olan Senato’yu olusturan toprak aristokrasisinin
ticaretle ugragsmasinin yasak oldugunu, eski Cinde ise tiiccarlarin ve
hatta ¢ocuklarinin dahi memuriyet sinavlarina alinmadiklarini soyler.
Gergekten de eski diinyada tiiccarlar hilekar, soziine giivenilmez ve
para canlist kisiler olarak kiigimsenirlerdi. Eski Yunan'da ve Romada
yiksek tabakadan kisilerin paraya dokunmamak i¢in ctizdanlarin:
kolelerine tagittiklart bilinmektedir. Servetlerinden bagimsiz olarak
tiiccarlarin sosyal statiileri distiktii. Asalet ve cemiyette yer sahibi
olabilmek toprak sahipligi ile 6zdeslestirilmisti. Her biiyiik tiiccarin
hayali, cocuklarina iyi bir isim birakabilmek i¢in genis bir miilk alarak
toprak soylulari arasina katlmakt. Crone (2014, s. 34) bunun ticari
kapitalin agirligini iyiden iyiye hissettirdigi Ronesans doneminde bile
boyle oldugunu Venedikli bir tacir tizerinden 6rneklendirir. Heilbroner
(1953, ss. 9-33) da benzer sekilde modern 6ncesi diinyada paranin,
ckonomik aktivitenin yalnizca kisilerin maiset/gecim kaygilari ile
sinirlandigini, toplumun bir biitiin olarak kazang pesinde kogsmasinin,
paranin ve servet sahipliginin yiiceltilmesinin, risk almak, yatirim
yapmak gibi davranis kaliplarinin modern kapitalist ahlaka 6zgii
nitelikler oldugunu yazar. Sayet ticaretle ugrasan, biiyiik cabalarla
zenginlegenler varsa bile bunlarin miinferit vakalar oldugunu, bu
kisilerin de toplumda hiisnii kabul gormedigini, mesru goriilmedigini,
gliniimiizde oldugu gibi tiim bir sosyo-ekonomik sistemin kazang ve
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para eksenli yapilanmasinin eski diinyanin anlayisina yabanci ve tasvip
edilmeyen bir durum oldugunu 6rnekleriyle anlatr (Heilbroner 1953,
ss. 14-18).

4.2.3. Modernite Oncesinde Ticaret Ekosistemlerinin Islevi Neydi?

Modern kapitalizm 6ncesinde, ticaretin ve tiiccarlarin saygin ve mesru
bir pozisyonda olabildigi tek durum, cografi konumlarinin avantajiyla
kendi ekosistemlerini kurabildikleri, yani 6zgiir olabildikleri 6lgiide
olmustur ki, yukarida bunu Mekke, Venedik ve kismen deginmis
de olsak Hollanda ticaret sehirleri drneginde gosterdik. Zira ancak
bu sartlar alunda, ticaret kapitalizminin gelisebilmesi i¢in gerekli
teamiiller, kurumlar, kurallar ve yasal diizenlemeler olusturulabilirdi.
Ornegin, ozel miulkiyet, bireyin temel hak ve hiirriyetleri, girisim
ozgirligii, sozlesme serbestisi, hukuk ve adalet, para ve piyasa
ckonomisi gibi hususlar giivence altina alinabilirdi. Aksi takdirde,
gerek yerel feodal yapilarda, gerekse de daha merkeziyetci krallik
ya da imparatorluk diizenlerinde, agir vergiler, keyfi diizenlemeler,
piyasanin arz ve talep dengesine gore serbest tesekkiiliinii engelleyici
yasalar, yurtdigi pazarlar ile iliski kurmaya getirilen sinirlamalar,
misadere (mala ve miilkiyete el koyma) ve narh (fiyar ve iicretlere
sist sinir getirilmesi) gibi sermaye birikimine ket vuran yasalarla yiiz
yiize kalinabilirdi. Ote yandan, ticaretin o giine kadar evrimleserek
gelmis kurallari/standartlari, yenilenmeye ve reforme edilmeye ihtiya¢
gosteriyorsa veya bir takim denetim mekanizmalari ihdas edilecekse,
bu bir derebeyinin ya da kralin buyruguyla olmamaliydi. Ancak
ticaretin kendine has dinamiklerini, hangi sartlar altinda gelisip, hangi
sartlarda zayiflayacagini bilen, isin icinden gelen, pazarin isleyisinden,
alis verisin dogasindan haberdar biri tarafindan yapilmaliyd: ki,
ticaretten beklenen yararlar®” saglanabilsin ve ticari siiregler de daha
saglikli bicimde gelismeye devam edebilsin.

Mekke kendini Bereketli Hilal diizeninin antitezi olarak esnek bir
yapida, bir tiiccarlar toplulugu olarak kurgulamasa, ticaret saygin,
muteber, ilgi goren ve dolayisiyla tegvik edilen bir ekonomik faaliyet
olarak ortaya ¢ikamayacak, Hz. Muhammed de 6yle bir ekosistem
icinde yetisemeyecekti. Hz. Muhammed, Mekke'deki ticari birikimi ve

 Verimlilik, kaynak dagiliminda etkinlik, tiiketici refahi, inovasyon sevki, bireysel
kazang vb.
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altyapiy1 temellitk etmis olmasa, az sonra gorecegimiz gibi, Medineye
hicret ettikten sonra pazar kurmak, kurallar olusturmak, serbest
piyasa kavramini yerlestirmek, ilkeler getirmek, piyasa mekanizmasi
ile ilgili bugiinkii rekabet hukuku anlayisina yakin reformlar yapmak
ve bunu teorize etmek belki de aklina bile gelmeyecekti. Ciinkii insan
gordiigli, tecriibe ettigi, hemhal oldugu seylerin 6tesini hayal edemez.
Akl tecriibidir. Koehler (2014, s. 17) bu nokrtaya dikkat ¢ekerek, Hz.
Muhammed’in miladi 622 yilinda Medine’ye hicret ettiginde her seyi
geride birakip, yaninda sadece 6zgiivenini ve ticari konulardaki engin
bilgi ve tecriibesini gotiirdiigiini sdyler.

Bu yoniiyle Mekke ekosistemi Medine Pazarinin olusmast icin bir
onkosul olusturmus goziikiiyor. Zira bir ekosistem iginde yetismek
kiside belirli bir farkindalik, duyarlilik olusturur, kisinin bir takim

bilgi ve becerilere daha yatkin olmasini saglar.®

Hz. Muhammed de Mekke'nin evladidir, hicret 6ncesi donemde
Mekke'nin ticaretle biitiinlesmis havasi i¢inde yetismigtir. Daha
once de vurguladigimiz sekilde, Hz. Muhammed hem kendisinin
ve aile biiyiiklerinin Mekke ticari ekosisteminde oynadiklart roller
ve yaptiklart katkilar sonucu onlardan tevariis ettigi mirasa, hem de
Mekkedeki gozlem ve tecriibelerine dayanarak, ideal piyasa diizeninin
nasil olmasi gerektigini Medine’ye hicreti sonras bilfiil ortaya koyma
firsat1 bulmus, béylelikle ticari hayata yeni yaklagimlar getirebilmistir.

Simdi de bunu nasil uygulamaya koydugunu somut 6rnekler
esliginde gorebilmek icin konumuzun 6ziinii olusturan Medine
Pazarr’na gelelim.

6 Esnaf ¢ocugunun ¢ogunlukla esnaf, memur ¢ocugunun memur olmast bundandir. Ya
da babasi fizik ve annesi kimya 6gretmeni olan bir gocugun bilim insant olma ihtimali,
bir is¢i cocuguna gore cok daha yiiksektir.
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IKINCI KISIM
5. MEDINE PAZARI

5.1. Muhammed Peygamber’in Gelisinden Hemen Once
Medine’nin Sosyo-Ekonomik Durumu

Medine, “Ekin bitmez bir vadi’™ olarak tavsif edilen Mekke'ye
kiyasla, havasi ve tarima elverigli arazileri, topraklarinda yetisen
mahsuliin kalitesi sayesinde Arap yarimadasindaki en 6nemli ziraat
merkezlerinden biri kabul edilmekteydi (Kelpetin 2017, s. 98).
Medine’nin Arap kabilelerinden Evs ve Hazrec’in stiin bir tarim
kiiltiirtine sahip oldugu, o dénemde pek bilinmeyen bazi teknikleri
anayurtlari Yemen'den go¢ ederken beraberlerinde getirerek yérede
ender rastlanan bir tarim toplumu olusturduklart bilinmekteydi
(Soylemez 2006, s.39). Benzer sekilde, Medine Yahudilerinden
Beni Kureyza ve Beni Nadir kabileleri de daha ¢ok tarim ve arazi
isleriyle ugragsmaktaydi. Ancak cesaret ve savasciliklariyla meghur
Beni Kaynuka kabilesinin ise tarimsal faaliyete hi¢ ilgi duymadigt
ve gecimlerini ticaret, silah imalati ve kuyumculukla sagladigi ve
diger Yahudi kabilelerine nazaran daha zengin oldugu bilinmektedir
(Kelpetin 2017, s. 106).7°

Ote yandan Medine’nin ticaret giizergihinda olmasindan dolay1
eski devirlerden beri 6nem verilen bir yer olduguna iliskin arkeolojik
veriler mevcuttur. Nitekim Urfa/Harranda 1956 yilinda ortaya
¢ikarilan bir yazitta son Babil krali Nabonidus'un (M.O. 539 -556)
Suriye ve Giiney Arabistan arasindaki ticaret yoluna hakim olmak ve
Araplar’t Babil'in diger bélgeleriyle uyumlu hale getirmek icin Hicaz
seferine ¢ikuiy, kisa siireli de olsa Medine, Hayber ve Teym&'y1 kontrol
altina aldigr anlagilmaktadir (Kelpetin (2017, s. 99). Dolayisiyla
Medine’nin ticari altyapt anlaminda (tarzmsal diretim fazlasi ve
cesitliligi, insan kaynag: ve lokasyon vb.) dnemli avantajlart bulunsa da,

 {brahim Stiresi, 14.ayet.

7% Beni Kaynuka'ya iliskin burada sayilan tiim vasiflarin o dénem tiiccar bir toplumda
olmasi gereken nitelikler oldugu goriilmektedir. Mallarini ve ticaretlerini korumak i¢in
cesaret ve savascilik gereklidir. Yine aynt amagla silahlara ihtiya¢ duyduklari ve zamanla
bunun imalat ve ticaretine gegtikleri diistinitilebilir. Kuyumculuk ise ozellikle modern
bankaciligin gelismedigi eski donemlerde ticaretin temeli olan para ve kredi isleri ile
yakindan ilgilidir.
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Soylemez’in (2006, s. 39) de ifade ettigi gibi Medineliler ticari bir
toplumdan ziyade, topraga bagli bir toplum olarak kalmisti. Hatta
oyle ki, trettikleri bugiin de meshur Medine hurmasini ihra¢ etme
isini dahi disaridan gelen tiiccarlar yaparlard:.”

Oyle goriintiyor ki, Medinede klasik tarimer toplumun 6zellikleri
olan ice kapalilik s6z konusuydu. Ticaretin daha ziyade giindelik,
kiigiik 6lgekli ve yerel kaldigi anlasiliyor. Ote yandan, tiim avantajlarina
ragmen Medine ahalisinin, kabilevi, etnik ve dinsel temelli catigmalar
ve cekismeler igerisinde enerjilerini tiikettigi, Mekkede oldugu gibi
ticaretin temelinde olan karsilikli tahammiil, isbirligi ve toplumsal
giiven insasini gerceklestiremedigi goriiliyor.”?

Nitekim tarimci ve dar ufuklu Medine’nin aksine, miladi 5.yy
bagindan itibaren Mekke disa doniik bir tiiccar toplumu goriintiisti
veriyordu. Cevresel sartlarin elverissizligi sebebi ile tiim ihtiyaglarin
disaridan ithal etmek durumunda kalsa da, yukarida anlatugimiz
sekilde Mekke’'nin bu agigini ticareti ileri seviyede kurumsallagtirmast
ve diinyaya acilabilmesi sayesinde kapatabildigi anlagiliyor. Bunu da
ekin bitmeyen bir cografyada hayatta kalabilme gidiisii ile begeri/
sosyal sermayesini gelistirebilmesi, ¢esitli mekanizmalar yoluyla
mobilize edebilmesi ve orgiitleyebilmesi sayesinde yapugi, ¢atismaci
kiiltiir yerine igbirligini ve toplumsal giiveni tesis etmeyi basardig:
goriilityor.

5.2. Medine Pazar1 Ihtiyaci ne Sekilde Ortaya Ciktr?

Medine’ye hicret sonrast Hz. Peygamber sartlar1 zorlayarak bir devlet
kurmayr amaclamisur (Cora 2020, s. 53). Nitekim bu devletin
altyapisini kurabilmek i¢in bazi diizenlemeler yapug: goriilmekeedir.
Hz. Peygamber, oncelikle, sehrin yerli Miislimanlariyla Mekke'den
go¢ edenler arasinda “ensar-mubacir” kardeslik bagini tesis ederek
aralarinda birligi saglamis, ardindan Misliimanlari hukuki giivence

T Age.

72 Séylemez (2006, s. 39) Arap ve Yahudi kabilelerin hem kendi aralarinda hem de
birbirlerine karsi sonu gelmez catisma ve savaslara girdiklerini, birbirlerine karst
asalet yaristirdiklarini yazar. Nitekim, Medineliler'in Hz. Muhammed’i sehirlerine
davet etmelerindeki sebeplerden baslicast da Peygamberin kabileler arasi husumet ve
gekismeleri bitirmeye yardimei olabilecegi beklentisiydi (bkz: https://islamansiklopedisi.
org.tr/akabe-biatlari), Erisim Tarihi: 7 Mart 2023.
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altina almak, Medinedeki Yahudi ve miigriklerin kendilerine karst
birlesip gii¢ olusturmalarina engel olmak, ozellikle Mekke kaynakl: dis
tehditlere karsi sehirde siyasi birligi saglamak, temel hak ve hiirriyetleri
giivence altina almak amaciyla, sehirdeki tim unsurlarin da taraf
oldugu Medine vesikasini yiiriirliige koymustur.”

Bir taraftan da, Medinede ilk mescid insa edilmistir. Koehler
(2014, s. 38-39) bu mescidin ibadetin 6tesinde Miisliimanlar icin bir
sosyallesme mekani ve devlet bagkanlig: ofisi olarak da islev gordiigiinii
yazmaktadir.

Yonetim merkezini inga eden ve Medine Vesikasi ile sehirdeki dini,
siyasi ve hukuki hayata diizenleme getiren Hz. Peygamber’in, siyasi
bagimsizlif1 pekistirebilmek adina iktisddi alanda da hamleler yapma
geregi duydugu anlagilmaktadir.”* Ote yandan hicret ile her seylerini
geride birakmak zorunda kalan Miislimanlarin bir sekilde gecimlerini
temin etmeleri de gerekmektedir. Dolayisiyla Miislimanlar, 6zgiir ve
yonetimi kendilerine ait bir toplum olusturma ihtiyacinin tabii sonucu
olarak, Kallek (2022, s. 132)’in de isaret ettigi gibi Islam esaslarinin
egemen oldugu bir iktisidi diizen kurma arayisina girmiglerdir.

Nitekim, Hz. Muhammed, 10 bin niifuslu bir sehir olan Medine'de
mevcut pazarlari gezerek incelemelerde bulunur (Giimiistekin 2021, s.
31; Cora 2020, s. 54). Hz. Peygamber, Medine'deki mevcut pazarlarin
yapisal olarak serbest ticarete elverisli olmadigini, kimi gruplarin
belirli is kollarini”® hakimiyetlerine aldigini, keyfi kurallar
koydugunu, aligta ve satigta fiyatlar1 belirlediklerini, pazarlarin
cesitli girig engelleriyle maldl oldugunu ve bu durumun ¢ogunlugun
aleyhine bir durum yaratugini ve ticari hayatu da duraganlastirdigini
tespit eder ve alternatif bir pazar yeri arayisina girer.”® Sonugta,

73 Medine Vesikast ile ilgili ayrintilt bir degerlendirme igin bkz. Ozkan (2019).

74 Hicretten once ilk Miisliimanlar Mekkeli miisriklerin bunaltict  bir  iktisadi
ambargosuyla kargilasmuglardi. Bu tecriibe onlara iktisddi bagimsizligin  énemini
ogretmisti. Bu konuda genis bir degerlendirme icin bkz. Balik¢t (1997).

7> Deri mamulii egya, giyim iiriinleri, kuyumculuk ve hurma basta olmak tizere gida.

76 Ayrica Kallek (2022, s. 132) su hususlara da dikkat ¢eker: “Medine pazarlarinin hékimi
olan Yahudi ve miisrik tiiccarlar iglerini ya kendi dini anlayiglarina ya da Cabiliye adetlerine
gore yiiriitiiyordu. Islam'in yasakladigr islemlerin yapildigr bu ortamlarda Miisliimanlarin
kendi pazar hiikiimlerini wygulamalar: ve karsilikly giiven ortamini saglamalar: zordu.
Ayrica gayri miislimlerle yapilan ticaret sehrin piyasasina hikimiyetleri sebebiyle- daha cok
onlarmn lehineydi ve bunun boyle siiriip gitmesi yeni devletin istikbili acisindan sorun teskil

edebilirdi.”
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Yahudilere ait Beni Kaynuka pazari yakininda miisliimanlarin ilk pazar
yeri faaliyete geger. Ancak bu pazari Yahudilerin reisi Ka'b bin el-Egref
sabote eder. Bu olayla ilgili olarak, Kallek (2022, s. 133) yeni pazarin
onlarin iktisidi niifuzlarini tehdit ettigini ve rekabet olusturmasindan
endise ettiklerini gosterdigini yazmaktadir. Bunun tizerine, Beni Saide
mezarlig)”” yakininda diiz bir arazide daha sonraki yillarda “Medine
Pazari” adiyla meshur olacak olan pazar kurulur. Nihayetinde, Hz.
Muhammed’in getirdigi ilke ve kurallara gore sekillenen bu pazar
kalict olur ve iki sene gibi bir zamanda Medine ve ¢evresinde en ¢ok
tercih edilen ve revag bulan bir yer haline gelir (Yildirim 2015, s. 39).

Calismamizin bu boliimiinde, Medine Pazari’nin temel 6zelliklerini
ele alirken, Medine Pazar’nin ticari hayati ne sekilde reforme ettigi,
serbest piyasa anlayisina yaptg: teorik ve pratik katkilarin yani sira,
giiniimiiz rekabet hukuku ile ne derece uyumlu oldugu konularinda
sorusturmalar yapacagiz.

5.3. Serbest Piyasa Diizeni ve Rekabet Ilkel eri Bagl aminda
Medine Pazarinin Ozellikleri

[slam inancinda Kur'an’in temel ilkeleri belirledigi ve genel gergeveyi
ortaya koydugu, Peygamber’in ise uygulamalari ve sozleri (stinneti) ile
bu ilkelere aciklik getirdigi kabul edilir. Dolayisiyla Kur’an ve siinnet
dinin iki temel kaynagidir. ”®

[slam fikhinda iktisadi hayatin da iginde oldugu diinyevi konular
“muamelat”™” baghg: alunda ele alinmistr. Muamelata tabi olup
da, Kur'an-1 Kerim ya da siinnette agik¢a yer bulmayan hususlarda,
[slam’in dinin temel ilkelerine aykiri olmadikea takipgilerini serbest
birakma egiliminde oldugu goriilmektedir.

77 Kallek (2007, s. 328) pazarin mezarlik yakininda kurulmus olmasinin tiiccarlar i¢in
adaletten ve diirtistlitkten ayrilmamalari gerektigi konusunda giizel bir nasihat anlami da
tagidigini yazar.

78 Hz. Peygamber’in vefatindan sonra ise, “icma” dinin ti¢lincii bir kaynags olarak bunlara
ilave olmugtur. Icma ile alimler Kur'an ve Siinnette agik¢a ele alinmayan konularda
miisliimanlara rehberlik etmislerdir. Icma, herhangi bir konunun dine uygun olup
olmadigini tespit etmek i¢in muteber 4limlerin Kur'an ve siinneti esas alarak yapuklar:
¢tkarimlar/ictihatlar olarak tanimlanabilir (bkz. https://islamansiklopedisi.org.tr/icma).
Ancak bir hususun icma statiisii kazanabilmesi i¢in alimlerin kihir ekseriyetinin ayni
goriste olmasi gerekmekeedir.

7 Genis anlamiyla fikhin ibadetler disinda kalan kismini, dar anlamiyla daha ¢ok mal
varligina iligkin hitkiimleri ifade eden terim. bkz: https://islamansiklopedisi.org.tr/
muamelat
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Ayni gergevede Kur’an, serbest piyasa ekonomisi ile ilgili dogrudan
bir agiklamaya yer vermese de, bir takim ayetlerden bu yonde bazi
¢tkarimlar yapmak miimkiindiir.

Nitekim, Kur'an iktisddi hayati, rizik kavramiyla ag¢iklamakta ve
inananlart rizik arayisinda tegvik etmektedir. Su ayette, bu anlayist
gorebiliriz:

Y “Yeryiiziinii sizin icin kullanish hale getiren O'dur. Uzerinde
dolasin ve Allah'in rizkindan yiyip icin; (ama unutmayin ki) doniis
yalniz Allahadsr.”

Bu ayetle rizik arayist mesruiyet dairesi icine alinirken, “tizerinde
dolagin” denilirken de sadece cografi olarak diinya iizerinde bir yerden
bir yere gitmenin degil, ayn1 zamanda bir arayis i¢inde olmanin da
kastedildigini gormek zor degildir. Bu arayis, elbette, gelir getiren bir
takim imkin ve yontemleri arama, kesfetme, bulma ¢abasina da isaret
eder. Bu da kanimizca, gerek tarimsal faaliyete, gerekse de her tirlii
ticari/sinai aktiviteye bir megruiyet sahast agildigini imler.

Bu anlayis1 giiclendiren asagidaki ayetlerde ise alig veris kavrami
acikea zikredilerek, ticaret olumlanmaktadir.

W “Allah alim satima helil, faizi ise haram kilmagtir.”™

W “Ey iman edenler, aranizda karsilikly rizaya dayanan ticaret
disinda, birbirinizin mallarini bos yere yemeyin. Ve kendinizi
oldiirmeyin; Siiphesiz Allab size kars: cok merbametlidir. ™

Yukaridaki ayetlerde bir taraftan da, faiz ve (6rnegin gii¢ ve niifuzunu
kullanarak) insanlari rizalari diginda anlasmaya mecbur etme gibi
yollarla zenginin fakiri ezmesinin de, mesru ticaret dairesi disinda
oldugu vurgulanmistir. “Birbirinin malini bos yere yemek ve (boylece)
kendilerini oldiirmek” tabirleriyle de eylem sahipleri boyle bir ticaretin
hayrini gérmeyecekleri konusunda uyarilmaktadirlar.

8 Miilk Stiresi, 15. ayet.
81 Bakara Stresi, 275. ayet
82 Nisa Stresi, 29. ayet



Erken islam Tarihinde Rekabet Hukuku Uygulamalarinin izleri Uzerine Tespit... |

Ote yandan, asagidaki ayetlerin gosterdigi sekilde, rizkin (maddi
kazancin ya da gelirin) nasil bir paylasima tabi tutulacagi meselesi de
Kur'an'da ele alinmaktadir:

W “Allab diledigine rizk: genisletir, diledigine daraltr. Onlar diinya
hayatiyla sevinip (simardilar). (Oysa) diinya hayatr ahiret yaninda (basit
bir) faydalanmadan bagskas: degildir.”®

W “Rabbin, rizk: diledigine genisletip daraltir. Kuskusuz O, kullarina
karst (her seyden haberdar olan) Habir, (her seyi goren) Basir dir.”®

W “De ki: “Size goklerden ve yerden kim rizik verir?” De ki: “Allah.
O hélde, ya biz hidayet veya apacik bir sapiklik iizereyiz, ya da siz!”%

W “De ki: “Rabbim rizk: diledigine bol verir, diledigine kisar; fakar

insanlarin ¢ogu (bunun hikmetini) bilmezler.”*®

» “Allahin  rizk: diledigine genigletip (diledigine) daralttsgin
bilmediler mi? Siiphesiz ki bunda, iman eden bir topluluk icin ayetler
vard.”¥

» “Goklerin ve yerin anabtarlar: O’nundur. Rizk: diledigine
genigletir (diledigine) daraltrr. Ciinkii O, her seyi bilendir.” *
» “Allah kullarina cok litufkird, diledigine rizik verir. Giiglii ve

sistiin olan da Odur.”®

W “Siiphesiz rizki veren, sarsilmaz giiciin sahibi olan yalnizca
Allabtar.”?°

W “Ve ona hi¢ beklemedigi yerden rizik verir. Kim Allaba dayanip
giivenirse Allah ona yeter. Siiphesiz Allah diledigi seyi sonuca ulagtirar.
Allah ber sey icin bir dlgii/vide koymugtur.”™’

8 Rad Saresi, 26. ayet

84 srA Stiresi, 30. ayet

8 Sebe’ Stiresi, 24. ayet
8 Sebe’ Stiresi, 36. ayet
¥ Zumer Stresi, 52. ayet
88 Stira Stresi, 12. ayet

8 Stra Saresi, 19. ayet

% Zariyat Stresi, 58. ayet
o1 Talak Stiresi, 3. ayet
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» “Yahut Allah litfettigi rizk: kesiverse size rizik verebilecek olan
kim? Hayir! Onlar azginlikta ve haktan sapip uzaklasmakta israr
ediyorlar.”**

Yukaridaki ayetlerde rizkin insanlar arasinda esit sekilde dagitilmast
gerekmedigi, kiminin fakir, kiminin zengin olabilecegi anlatilmaktadir.
Ozellikle de, Allak’in rizki diledigine verdigi, kimisine genis tuttugu,
kimininkini daraltug: fikrinin degisik ayetlerde defalarca vurgulanmasi
ilgingtir. Boylelikle bir toplumda sinif ve gelir farkliliklari olabilecegi
acgik¢a ifade edilmis olmaktadir. Bir baska deyisle, iktisddi hayatin
dogasi geregi, kisiler arasindaki ekonomik temelli farklilagma tabii
ve mesru goriilmektedir. Yine ayetlerde rizkin beklenmedik yerden
gelebileceginin ve miktarinin da bir sinira tabi olmadiginin ifade

edildigine de dikkat edilmelidir.

Kuran'in bu yaklagiminin, modern dénemde, iktisddi hayatn
devletin agir regiilasyonuna tabi oldugu sosyalist ya da 6zel miilkiyetin
taninmadigi komiinist rejimlerle uyum i¢inde olmadigi agikur. Yine bu
agidan bakildiginda, ticaretin disiik statiilii bir ugras olarak goruldugi,
devletin sermaye birikimine miisaade etmedigi, narh ve miisadere
gibi uygulamalarin yaygin oldugu modern 6ncesi askeri-tarimsal
imparatorluk modelleriyle de Kur’an kanaatimizce uyusmamaktadir.
Oyleyse, Kur'an'in iktisadi anlamda vazettigi gergevenin, ancak serbest
piyasa diizleminde anlam kazanmasi beklenir demek miimkiindiir.

Ote yandan, asagidaki ayetlerle de, ticari hayatin tamamen basibos
birakilmak istenmedigi, rzik arayisinin ancak bir takim sinirlar
gozetilmek kaydiyla serbest ve megru olabilecegi gosterilmektedir:

W “Allabh'in sizi riziklandirdigs seylerden helil ve temiz olarak yiyin.
Yalnizca Allabha kulluk ediyorsaniz, O'nun nimetlerine sitkredin.”>

» “Ey insanlar, yeryiiziinde olanlardan heldl ve temiz olanlardan
yiyin ve seytanin adimlarina wymayin; ¢iinkii gercekten seytan sizin
icin gercek bir diismandur. ™

Boylelikle, inananlar rizkin helal olanini aramakla yiikiimli
tutulmakta, yanlis yollara saparak seytanin igvasina kapilmamalari
telkin edilmektedir.

2 Miilk Stresi, 21. ayet
% Nahl Saresi, 114. ayet

102 4 Bakara Stiresi, 168. ayet
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Ote yandan Kur'an, helal kazang vurgusunun bir boyutu olarak
da, diiriist ve adil olma ile bagkalarina haksizlik yapmama sartini one
cikartir. Asagidaki ayetler bu konuda ornektir:

» “Oliiyii ve tartiyr tam yapin. Adaletle, tam bir sekilde tartin.
Bu, kendinize ve bagkasina haksizlik etmemeniz icin en uygun olan

héldir.”

» " Onlara, aralarmdaki (mallarin) satiin, olgiiyic ve tartiy:
diiriistliikle yapmalariny emrettik. Biz giizel olan her seyi kendilerine
vererek onlar: denedik.”*°

Goruldigti  gibi, Kur'an, takipgilerine Allah’in  latfunun
genigliginden istifade ederek ve ancak mesru bir zeminde rizik arama
serbestisi tanimaktadir. Kur'an, adil olmayi, diristlikle ticaret
yapmayi telkin ederken, yalan ve hile ile haksiz kazan¢ elde etmeyi
yasaklamaktadir. Ayrica, zenginlerin fakirleri ezmesini ve mallarin
haksiz uygulamalarla ellerinden almalarini da elestirmektedir.

Hz. Muhammed, iktisAdi hayat i¢in vahyin ¢izdigi bu genel ¢erceve
icinde, Islami 6lgiilere uygun ve dogru ticaretin nasil olmasi gerektigini
ise Medine Pazar1 drnegiyle gostermis, bu sekilde rizik arayiginin hem
imkénlarini, hem de sinirlarint ortaya koymustur. Bundan sonraki
béliimlerde bunu nasil yapugt hususu agiklanacakur.

Nitekim Hz. Muhammed, tiiccar sahabilere danisarak kurdugu ve
daha sonralar1 “Medine Pazar1” olarak tin yapan bu pazarda yeni ve
farkli uygulamalar getirmistir. Bunlari su bagliklar altinda toplayabiliriz.

5.3.1. Pazarin Konumu

Medine Pazari,
e Sehre giren tiim yollarin kesisiminde,
Farkli bolgelerden gelen kervanlara acik,
*  Diiz ve agik bir arazide

kurulmustur (Koehler 2014, s. 39).

95 {srA Stiresi, 35. ayet

% Ziimer Stiresi, 47. ayet 103
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Pazarin, diiz ve agik bir arazide kurulmug olmasinin kuskusuz
pratik faydalar1 yaninda sembolik anlamlari oldugu da diistiniilebilir.
Diiz arazi, enformasyonun simetrik ve engelsiz akisi i¢in onemlidir.
Zira gozden uzakta, kuytu koselerde yapilmig pazarliklarla,
anlagmalarla olusan asimetrik bir piyasada, birileri daha fazla bilgiye
sahip olursa, onlarin lehine bir takim durumlar olusabilir. Oysa ki,
insanlarin bilgiye kolay ulagimi, serbest ve adil rekabet ortaminin
hakkiyla saglanabilmesi icin gereklidir. Anlasiliyor ki, diiz ve agik
arazide, herkesin herkesi gormesi saglanarak, gizli kapakl: islerin
olmamasi, alig verisin herkesin bilgisi d4hilinde gerceklesmesi,
fiyatlarin bilgi asimetrisinin minimuma indigi bir ortamda
olugsmasi ve giiven ortaminin saglanmasi amaglanmistir. Bunun
giiniimiiz rekabet hukuku terminolojisiyle ifadesi ise, seffafligin
saglanmasi sonucu pazarda tesebbiislerin aralarinda anlagma ve
uyumlu eylem igine girememeleri, boylelikle gerek tiiketicileri
magdur eden uygulamalara kap1 agamamalarinin, gerekse de diglayict
uygulamalarla diger tesebbiisler aleyhine haksiz bir avantaj elde
edememelerinin saglanmasiydi.

Yine yollarin kesisiminde ve farkli bolgelerden gelen kervanlara
acik olmasi ise, pazarin diglayici ve ayirimci olunmadan herkese agik
olmas, alict ve satict herkesin pazara kolaylikla erisebilmesi (piyasaya
giris engeli olmamasi) ve bu sekilde tam rekabetin saglanabilmesi
anlamina geliyordu.

5.3.2. Pazarda Sabit Yer Edinmeye Izin Verilmemesi

Medine Pazari’'nda kdge baglarini tutmak, musterisirkiilasyonunun fazla
oldugu yerlerde sabitisyerleri edinerek tekellesmek yasaklanmigstir. Hz.
Peygamber bu kurali bityiik bir kararlilikla uygulamus, 6yle ki, 6rnegin
bir sahabinin ¢arsi icerisinde kendisine sabit bir ¢adir kurdurdugunu
ogrenince, o ¢adiri yakurmugstir (Koehler 2014, s. 39). Konuyla ilgili
Hamidullah (1993, 11/5s.1074) su hadisi aktarmaktadir:

“Bu pazarda kimse icin onceden yer ayrtmayin. Her yer bos ve serbest
kalsin. Her giin kim erkenden oraya ilk gelirse istedigi yeri secip
yerlessin ve bu pazarda herhangi bir vergi de tabsil etmeyin.”
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Bu hususun insanlar arasinda yapict bir rekabete yol agacagi acikur.
Zira sabah kim erken kalkip pazara gelirse en iyi yeri o tutacakur. Kallek
(2022, s. 133) bu uygulamanin tembellik ve gevseklik gostermeden
ise baglanmasini 6zendirmek, béylece piyasaya canlilik kazandirmak
gibi gayelere matuf oldugunu séyler. Dolayisiyla is disiplini ve ¢alisma
ahlaki agisindan da olumlu katkilart oldugu séylenebilir.

Medinedeki diger pazarlarda ise sabit yer uygulamasi olduk¢a
yaygindi. Pazar yerinin hikimiyetini ellerinde tutan gruplar, en
iyi yerlerde stirekli kendileri tezgah acarken, diger yerleri yiiksek
fiyatlarla rakiplerine kiraya veriyorlardi (Cora 2020, s. 55). Boylece
bir taraftan avantajli lokasyonlarda tekellesirken, diger yerlerde de
rakiplerinin maliyetlerini arttirarak onlara karsi haksiz bir avantaj
elde ediyorlard..

5.3.3. Pazarin I¢ Diizeni

Pazarda sektorel uzmanlagma tesis edilmistir. Kallek (2022, ss.
134-136) bilginin rekabetgi piyasanin olusumuna yapug: katkiya,
aynt is kolunda faaliyet gosteren esnaf ve tiiccar tdifesinin belirli
yerlerde toplanmasinin, kitle iletisim araclarinin olmadigs bir ¢agda
bilgiye kolay ulasim acisindan tasidigt 6neme vurgu yaparak, bu
diizenlemenin, Medine Pazarr’'nda tiiketicinin her aradigini kolayca
bulabilmesini sagladigini ve biitlin pazari arastirmasi zorunlulugunu
ortadan kaldirdigint yazmaktadir. Bu uygulamayla, 6rnegin siit ve siit
tirtinleri satanlar1 bir yerde, tahil ve bakliyat satanlar1 bir yerde, kumas
ve kiyafet satanlari bir yerde organize eden sektérel bir kiitmelenmenin
hedeflendigi anlagilmakeadir. Bu sekilde, tiiketicilerin ayni {riinleri
kolaylikla fiyat, cins ve kalite ydniinden karsilastirabilmesi
saglanarak rekabetin tegvik edildigi sdylenebilir.

Yine benzer gerekgelerle, pazar icinde yol genisliklerinin asgari bir
standarda kavusturuldugu goriilmekeedir. Sergilenen mallarin yaya
trafigini aksatmamasi, baglanan at ve develerin diizeni bozmamasi i¢in
Medine Pazarr’'ndaki yollarin yeterli genislikte ve stirekli acik olmasina
dikkat edilmistir. Bu konuda asgari dl¢ti, iki devenin yiiklii olarak yan
yana gegebilecegi genislik (yaklagik 3,5 metre) olarak tespit edilmistir
(Cora 2020, s. 60). Yollarda engeller varsa kaldirilmis ve yollar: isgal
edenler uyarilmisur (Kallek 2022, s. 134). Bu sekilde insanlarin
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pazarda rahatca dolagmalarinin, insan, mal ve bilgi akiginin kesintiye
ugramamasinin, tiketicilerin triinlere kolayca ulasabilmelerinin,
pazarin i¢ diizenindeki aksakliklar sebebiyle ilk gordiikleri yerden mal
alma mecburiyetinde kalmamalarinin amaglandigr anlagilmaktadir.
Boylelikle, en kolay ulasilabilen nokta olan pazarin girisinde belirli
esnaflarin rakiplerine karg1 haksiz bir avantaj elde etmelerinin de
oniine gecilmistir.

5.3.4. Pazar Vergisinin Kaldirilmas1

O giine kadar Mekke ve Medine pazarlarinda bugiinkii isgaliye
vergisine benzeyen bir vergi alintyordu. Hz. Muhammed yeni kurdugu
pazarda bu vergiye son vermistir (Cora 2020, s. 57).

Zira pazar vergisi, mali kaliteli ve fiyau uygun olsa da, suf
mali durumu zayif oldugu icin belirli saucilarin tezghh a¢masini
engellemekte, rekabet hukuku terminolojisiyle girisi engeli
olusturmaktadir.

Giiniimiizde de, belediyeler isgaliyeyi, pazar yerinin elektrik, su,
temizlik gibi genel giderlerine katilim pay1 adi altnda ufak mikrarlarla
baslatmakta ise de, zaman igerisinde bu vergi, ilk konulus amacindan
saparak, resmi otoritece istismar edilebilmekte,” hem kalicilagmakta,
hem de katlanarak artmaktadir.”® Hz. Muhammed’in rekabetci
endiselerin yani sira otoritelerin zamanla durumu bu hale getirecegini
ongordigh icin pazar vergisini yasaklamis olmasi miimkiindiir.

Ote yandan vergi politikasinin ekonomik kalkinma ve yatirimlarin
tesviki konularinda bir ara¢ olarak kullanildig: 6teden beri bilinen bir
husustur. Giintimiizde de tlkeler ekonomik canliligi temin etmek,
alis veris hacmini arturmak, yerli sermayeyi cesaretlendirmek ya da
yabanci sermayeyi cekmek gibi sebeplerle vergileri diisiik tutmak ya da

%7 Pazar vergisinin ahalinin alisilagelen yiikiimliltgi haline getirilerek istismari olayina
giizel bir 6rnegi Osmanli tarih¢isi Asikpasazade sdyle nakleder : “Bir giin Germiyan
taraflarindan biri ¢ikip gelir ve Osman Gaziye devrin en iyi is goren pazarlarindan
“Karacahisar Pazar:” nin vergi gelirlerini biiyiik para karsiliginda kendisine satmasina ister.
Osman Gazi, Beyligin paraya ¢ok ibtiyact oldugu bir zamanda bile “abalinin pazara getirdigi
mal senin midir ki ondan iicret alasin?” Bu nasil tekliftir?” diyerek ona karst cikmistir -
akt. Cora (2020, s. 57). Osman Gazi’'nin bu tavri kanimizca Medine Pazar ilkelerinin
yiizyillari agkin yayginligini gostermesi bakimindan 6greticidir.

% Burada ¢6ziim belki de pazar esnafinin kendi aralarinda drgiitlenerek, pazarin idamesi
icin gerekli genel hizmetleri kendilerinin yerine getirmesi olabilir.
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belirli bir miiddet tamamen kaldirmak gibi yollara bagvurmaktadirlar.
Hz. Peygamber’in de ayni sekilde, vergiden muaf tutarak pazara
ragbeti arttirmaya galistugi, boylece daha gok saticinin ve mal ¢esidinin
piyasada kendine yer bulmasiyla rekabet¢i bir ortam yaratmaya
calistgr sdylenebilir.

Ote yandan, isgaliye vergisinin yiiksek seyrettigi durumlarda,
saticilar da maliyeti fiyatlarina yansitmak zorunda kaldiklarindan
burada esas magdur tiiketiciler olmaktadir. Bu da rekabet hukukunun
amaglart olan rekabetgi fiyatlar, tiiketici refahi ve etkin kaynak
dagilimu ilkelerine aykirilik olusturmaktadir.

5.3.5. Faizin Yasaklanmasi1

O zamana kadar ticari hayaun belirleyici faktorii olan faizin her
tirlisi Medine Pazar’nda yasaklanmistr. Islamda kapitale, kendi
zatundan kaynakli sekilde (bor¢ verme mekanizmasiyla) nemalanma
hakki taninmamugtir. Buna gore, kapital ancak emek ve riskle birlesirse,
yani lretim siirecine aktif katulimi halinde nemalanmalidir. Riske
katlanmadan, emek sarf etmeden, sermayenin faiz yoluyla ¢ogalmasi,
bor¢ alan iretici kesimden sermayedara gayri mesru bir kaynak
aktarimi olarak gorilmistiir (Zaim 1981, s. 27).

Rekabet  hukuku ve tiiketici yarari nazarindan  konuya
yaklagildiginda ise, treticinin farkli maliyet kalemleri yaninda bir de
bor¢ faizi yiikiinii tirtin fiyatina yansitmak durumunda kalmasi hem
tiikketici refahini azaltmakta, hem de ireticiyi 6zkaynakla ya da
farkli finansman modelleriyle tiretim yapma imkanina sahip rakipleri
kargisinda dezavantajli duruma diisiirmektedir. Bunun da piyasada
genel rekabet seviyesini azaltacagi sdylenebilir.

5.3.6. Stokgulugun ve Karaborsanin (Ihtikar) Yasaklanmas:

[slam hukukunda ihtikar, fiyatlarin yiikselmesini temin igin
sistematik olarak tiriin ve mallari istif edip piyasaya siirmemek® olarak
adlandirilan ve gliniimiizde karaborsacilik ve stokguluk olarak bilinen
bir uygulama olup, Medine Pazar’'nda yasaklanan fiiller arasindadur.

? Glintimiizde de schirlerin sebze meyve hallerinde bazi mallar 6zellikle stoklanip
piyasaya siiriilmemekte, boylece piyasalarda suni bir darlik yaraulip fiyatlarin yiikselmesi
saglanmakta ve yiiksek karlar elde edilmektedir. Hatta bu ugurda mallarin stoklarda
clirimesine goz yumuldugu ve bizzat hl esnafi tarafindan dokiildigii goriilmekeedir.
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Ancak literatiir incelendiginde, Islam hukukunda, her saklama ve
depolama eyleminin bu kapsamda goriilmedigi, gida, ilag, benzin,
tiipgaz vb. zaruri ihtiya¢ maddelerinin (kisa siire i¢in de olsa )
kitligr ve yoklugu durumlarinda istif edilmesinin ihtikir olarak
adlandirilabilecegi anlagilmaktadir (Déndiiren 1996, s. 120; Calis
2004, s. 275-276).

Hadislerde bu yolla suni olarak fiyatlari etkileyen ve toplumun
ihtiyaglarini istismar edenler kinanmis ve bunlarin ugrayacag:
manevi zararlara dikkat ¢ekilmistir. Su hadislerde bu anlami gérmek
miimkiindiir:

“Karaborsact ne kitii kuldur! Fiyatlarn diistiigiinii 6grenince iiziiliir,

yiikseldigini duyarsa sevinir.””

“Bir gida maddesini kirk gece satmayp depolayan kimse, Allahtan
uzaklasmistrr. Allah da onu kendisinden uzaklastirmastir.”%

“Uzak yerden mal getiren tacir riziklandirilmas, karaborsact ise
lanetlenmistir. ™%

Bu ¢ergevede karaborsaciligin iki yonden zararli oldugu soylenebilir.
Bir taraftan zaruri mallar zamaninda tedarik edilemezken, diger
taraftan agir1 fiyat uygulamasina zemin olusturmaktadir.

5.3.7. Telakks’r-rukban Uygulamasinin Kaldirilmas:

Serbest rekabeti 6nleyen ve suni fiyat artiglarina yol agan sebeplerden
birisi de hadislerde “relakki’r-rukbin” denilen uygulamaydi. Hz.
Muhammed devrinde ftrettigi mali hayvanina yiikleyerek sehre,
pazara getiren koyliiniin yolda kargilanarak malinin satin alinmasi
anlaminda kullanilirdi. Burada, kéyliintin sehirdeki giinlitk rayic
fiyatlar1 6grenmesi engellenmekete, sehirli tiiccarin onun elinden ucuza
aldig1 mali piyasaya kontrollii ve pahali olarak siirmesi s6z konusu
olmaktaydi (Déndiiren 1996, s. 120).

100(Naim Ahmed-Miras Kamil, Sahih-i Buhari Muhtasar1 Tecrid-i Sarih Tercemesi
Ankara 1984, VI, 449)'den akt. Calis (2004, s. 274).

101 (Ahmed Ibn Hanbel, Miisned, 11, 33) Zen akt. Déndiiren (1996, s. 120).
102 fhn Mace, Ticarit, 6.
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Hz. Muhammed bu uygulamay: yasaklayarak sehirlinin koyliiye
simsar (komisyoncu) olup, onun malini satamayacagini soylemis,

“(Koylillerfiireticiler) birakiniz pazara gelsinler, fiyatlar: gorsiinler
ondan sonra mallarina talip olun.”*

demistir.

Bu sekilde Hz. Peygamber, adil bir alig verisin ve fiyatlamanin,
ancak bizatihi pazar yerindeki enformasyon akisindan haberdar
olmakla gergeklesebilecegini ifade etmekte, iireticinin de titketicinin
de haklarinin bu sekilde korunabilecegini dile getirmis olmaktayd..

Bir bagka hadiste de,

“Hig bir sehirli hi¢c bir koylii adina satss yapmasin. Insanlar:
alis-verislerinde ~ serbest burakin. Allah  insanlar:  birbirlerinden
riztklandirir.” 1%

denilmigtir. Burada sehirli ifadesiyle kastedilenin, gehirde diikkani/
deposu bulunan araci/toptanci esnafi oldugu anlagilmaktadir.

Hz. Peygamberin bu sekilde, arz tarafinda miimkiin
oldugunca akicilig1 saglayarak ¢ok sayida saticinin piyasaya dahil
olmasint istedigi, malin birka¢ simsar/komisyoncunun elinde
toplanmasinin 6niine ge¢cmeye calistigr anlasiliyor.'® Boylece tiiketici
ihtiyaclarini kolaylikla ve uygun maliyetle kargilamakea, tretici de
emeginin kargihgini gordiigii diisiincesiyle {iretim motivasyonunu
kaybetmemekredir.'%

Telakkr'r-rukban uygulamasinin bir basgka ¢esidi de, tarimsal
tirtinlerde tiiccarin, koyliintin  mahsuliinii  daha tarlada iken
toplanmadan tahmini bir miktardan satin almasidur.

195 Buhari, Biiyd, 72.

104 Miislim, Biiyt, 20; Ibn MAce, Ticarae, 15.

1% Bu durum literatiirde ¢ok sayida kiiciik oleekli saticinin bulundugu, bu yiizden de
aralarinda anlagip rekabeti ortadan kaldirmalarinin miimkiin olmadigt durumlar
ifade etmek icin kullanilan “atomistik rekabet” terimiyle de ifade edilmekeedir.(bkz:
https://www.economicshelp.org/blog/glossary/atomistic-competition)

19 Ayni minvalde Islam hukukeularinin fetvalari da mevcuttur. Ebti Hanife'ye (6.767)
gbre, malin iretici yolda kargilanarak satun alinmasi, belde halkina zarar veriyorsa

mekruhtur. Uretici piyasa fiyatlarint 6grenince aldandigini anlarsa akdi bozabilir-akt.
Déndiiren (1996, s. 121).
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Telakkr’r-rukban uygulamasinin yasaklanmasiyla, 6zellikle katma
deger yaratmayan aracilarin olabildigince devreden ¢ikarularak,
tretici ile tiiketicinin dogrudan bulugmasinin ve béylece her iki
tarafin da menfaatine optimum bir fiyatlamanin olugmasinin arzu
edildigi anlagilmaktadir ki, giiniimiiz rekabet hukuku teorisinde de
tam rekabet sartlarinda bu durumun olusacag: beklentisi vardur.

Bu giiniimiizde de yaygin bir uygulama olup, sehirli tiiketicinin
maruz kaldigi yiiksek market fiyatlari ile tarlada maliyetine alict
bulamayan ve ¢iiriimeye terkedilen {iriin fiyat1 arasindaki dikkat ¢ekici

farkin sebebi olarak siklikla kamuoyunun giindemine gelmektedir.

Bu durum kanimizca, konuyla ilgili hadislerin giincelligini ve
yerindeligini de ortaya koymaktadir. Nitekim giiniimiizde de, gogu
kiigiik capta olan koylii/iiretici, kendi imkanlariyla uzak mesafeden
malin: sehirlere sevk edemediginden, sebze meyve hallerinde orgiitlii
kabzimal/komisyoncu erbabina muhtag olmakta, onlar da bu durumu
kendi aralarinda anlagarak ya da stokguluk vb. ¢esitli rekabet kargitt

17" Kanimizca ¢oziim, Medine

vasitalarla istismar edebilmektedir.
Pazar’nin da vazettigi, aracilari miimkiin oldugunca ortadan
kaldirarak, tiretici ve tiiketiciyi pazar yerinde bir araya getirecek,
bulusturacak tedbirleri almaktan, bunlari giiniimiiz sartlarina

uyarlamaktan ge¢cmektedir.'®®

7 Dondiiren(1996, s. 121) “Giindimiizde, ¢ay, pamuk, findik gibi cesitli diriinlerin hasat
edilir edilmez devlet veya ozel sektor tarafindan roplu olarak satin alinip depolanmasi ve daha
sonra piyasaya kontrollii olarak ve zamlanmas fiyatlarla siiriilmesi, gercek kirin cok sayidaki
iireticiye degil de, az sayidaki kisi veya kurulusa yonlendirilmesi, tartmla ugrasanlarin yola
bile ¢ikmadan hasat yerlerinde karsilanmas: niteligindedir” diyerek bu soruna dikkat
ceker.

198 Kanimizcabunun biryoluda, iilkemiz tarimsal niifusunun daha cok kiiciik iireticilerden
olustugunu goz 6niine alarak, Tarim Bakanligi 6nciiliigiinde {iretim planlamasindan,
toplama, paketleme, nakliyat, depolama ve nihayet pazarlama konulariyla istigal edecek
tiretici kooperatiflerinin tegvik edilmesi ve yayginlasturilmasindan ge¢mektedir. Bunun
bagarili bir 5rnegi 900 bin iiyeli pancar kooperatifi kurulusu olan Konya Sekerdir. Kurulus,
Torku markasiyla ¢ikolata, sekerleme, helva, lokum vb. tirtinleri agug magazalarla son
titketiciye kadar ulagtirmaketa, hatta son yillarda yapugt aulimla, un, et ve siit triinleri
gibi alanlara da el atmis bulunmaktadir. Boylece iiretici sadece hammadde tedarikgisi
durumundan gikarak, iiriin isleme ve dagitim mekanizmas: (dikey entegrasyon) eliyle
yaratilan katma degerden de pay almakrtadir (bkz. hteps://torku.com.tr/tarihce), Erigim
Tarihi: 15 Subat, 2023.
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5.3.8. Hz. Peygamber’in Giivene Yaptig1 Vurgu ve Haksiz Rekabet
ile Pazarda Ustiinliik Elde Edilmesine Karg1 Tavr1

Ulkemizde, 6102 saytli yeni Tirk Ticaret Kanunu'nun 54’{incii
maddesinde, haksiz rekabet, “Rakipler arasinda veya tedarik edenlerle
miisteriler arasimdaki iliskileri etkileyen aldatic: veya diiriistliik kuralina
aykirt  davranislar ile ticari wygulamalar” olarak tanimlanmakta,
Kanun’'un amact ise tiim piyasa aktorlerinin menfaatine, diiriist ve
bozulmamuis rekabetin saglanmasi olarak ifade edilmektedir.'”

Haksiz rekabetin bir¢ok ¢esidi sayilabilir. Ancak konumuzu
ilgilendiren yonii itibariyle Medine Pazar’nda yasanmis su 6rnek

dikkat cekicidir:

Bir giin Hz. Peygamber pazar yerinde dolagirken bir bugday
saticist dikkatini ¢eker. Kuru goriinen bugday yiginina elini daldirr.
Ancak ¢uvalin alu goriindigi gibi degildir. Parmaklar 1slanan Hz.
Peygamber, satictya bu islakligin sebebini sorar. Adam bugdaylarin
yagmurdan 1slandigini sdyler. Bunun {izerine Hz. Peygamber, “Oyleyse
insanlarin gormeleri igin islak olan kismi tiste koyman gerekmez
miydi?” buyurmus ve saticiyr su sekilde uyarmisur: “Bizi aldatan,

bizden degildir!™"’

Hz. Muhammed bu sckilde hile ile rekabet¢i bir iistiinlitk
saglayarak, diisiik standartli bir mali -belki de rakipleriyle ayni fiyata-
satabilme imkanini elde etme, hem de tiiketiciyi aldatma eylemine
dikkat cekmis olmaktaydi. Ayni sekilde bu saticinin kismi ya da tam
hakim durumda oldugunu da varsayabiliriz. Zira diisiik standartli bir
tirtinii satabilme cesaretini gosterebilmesi, tam rekabet sartlarinda pek
de miimkiin olmayacakti. Her haliikarda satici toplumun refahindan
calmakra ve hakki olmayan bir kazang elde etmekteydi.

Hz. Muhammed satilacak malda herhangi bir kusur varsa bunun
aliciya soylenmesini emretmis, “Miisliimanlar birbirlerinin kardesidir.
Kusurunu agikea soylemeden bir Miisliimanin digerine herhangi bir
kusurlulayiply maly satmas: helil degildir” demistir (Tellioglu 2000, s.
24).

19 https://www.mevzuat.gov.tr/mevzuatmetin/1.5.6102.pdf bkz. madde 54, Erisim
Tarihi: 26 Subat 2023.

10 Miislim, Iman, 164.

111



112

/" Rekabet Dergisi

Medine Pazar’ndan bir baska ornekte, bazi saticilar hayvanin
sitiiniin daha ¢ok oldugu goriintiisit vermek icin hayvani birka¢
giin sagmadan bekletiyor, hayvani o sekilde goriip satin alan kisi
sonraki giinlerde bekledigi miktarda verim alamayinca kandirildigin
anliyordu. Bu durum sik tekrar edince olay Hz. Peygamber’e bildirildi.
O da bu sekilde yapilmis alis verisleri gegersiz saymis ve alinan siitiin
bedeli 6denmek sartiyla, {i¢ giin icinde, hayvani geri verebileceklerini
beyan etmistir.'"!

Konu sonraki donemlerde de Islam hukukunda hiyaru’l-ayb (kusur
ya da ayip muayyerligi) basligi alunda ele alinmisur.''? Nitekim, Ciftci
(2020, s. 837) Islam hukukcusu Tahavi'nin'"®> yukaridaki hadisi bu
baglamda su sekilde agikladigini yazar:

Ayp (kusur) mubayyerligi taraflarn birbirlerinden ayrilmastyla sona
ermez. Miisterinin hayvanin soylendigi/goriindiigii gibi siitlii olup
olmadigini anlayabilmesi icin bir kag kez sagmasi gerekir. Bu da bir
siireyi gerektirir. O da ii¢ giindiir. Bu siire zarfinda eger soylendigi
gibi ¢ikarsa akit baglayic: hale gelir ve satis tamamlanmas olur. Eger
anlatilanin aksine bir durum ortaya ¢ikarsa, o zaman ayip sabit olur
ve miisterinin hayvani geri iade etmesi gerekir. Eger ii¢ giin sagar ve
bu siirenin sonunda ayibin farkina varmasina ragmen sagmaya devam
ederse artik buna razi olmus demektir.”

Konuyla baglanuli bir diger unsur ise, aligverise dahil olanlarin
birbirleriyle olan giiven iliskisi ile ilgilidir. Hz. Peygamber’in pek ¢ok
hadisinden su iki hadisini 6nemli buluyoruz:

i) “Kusurlu bir mals, kusurunu agiklamadan satmasi Miislimana

helil degildir. ™"

"Age.

"2 Kusur ya da aytp muhayyerligi, akdin taraflarindan birisinin, iki bedelden birinde
herhangi bir ayip bulundugu zaman akdi feshetme veya devam ettirme hakkidir. Islam
hukukgularinin bityiik ¢ogunlugu, ayip muhayyerligi hakkinin éliimle diismeyecegi,
varislere intikal edecegi goriisiindedirler. Ayip muhayyerligi malin zatuna bitisik bir hak
olarak goriilmektedir (Esen 2005, s. 63).

15 Oliimii miladi 933.

114 Tbn MAce, Ticarat, 45.
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ii) “Diiriist ve givenilir tiiccar, peygamberler, dosdogru kimseler ve
sehitlerle beraberdir. ™"

Hz. Peygamber burada aligveriste agik sozlii, glivenilir ve seffaf
olmay1 6nemli bir ahl4ki ilke olarak koyuyordu. Ayni zamanda tiiccara
bu konuda bir 6dev ve sorumluluk da yiiklemis oluyordu.

Gergekten de giiven unsuru aslinda serbest piyasa diizeninin de
temelidir. Zira serbest piyasada, karsilikli giiven ve taraflarin yiizyillar
icinde olugmus ve yerlesmis ticari ilkelere uygun sekilde ve diirtistliikle
hareket edecegi beklentisi vardir. Islerin bu dogrultuda yiiriimesinin
bir faydasi da, dis otoritenin piyasaya miidahalesi ihtiyacini ortadan
kaldirmasidir. Ancak giiven ortami zedelendikge (bir baska deyisle
piyasanin kendi kurallar: erozyona ugradikea) burada meydana gelen
aksaklig1 gidermek i¢in kamu otoritesi kendine bir miidahale alani
acabilir. Kanimizca Hz. Peygamber giiven unsurunu vurgulayarak,
kamu miidahalesine gerek birakmadan bu isi piyasa aktdrleri giiven
ve diirtistliik ilkeleri ¢ercevesinde kendi i¢inde halletsin, aksi durumda
kamu otoritesi piyasa disi bir aktor olarak durmasi gerektigi yeri
bilemeyebilir, miidahaleyi abartabilir ya da suistimale vardirabilir
mesaji vermistir. Buradan, Hz. Peygamber’in bakis agisiyla, giiven ve
dirtistlitk meselesinin her seyden 6nce piyasanin serbestliginin devam
edebilmesi icin gerekli bir 6n kosul olarak da algilanmis olabilecegini
varsayabiliriz.

Bir baska ilgin¢ husus, yukarida (ii) maddesindeki hadiste, diiriist
tiiccara toplumun en itibarli kimseleriyle es bir statii verilmesidir.
Onceki boliimlerde'® modern oncesi ¢agda, bilinen diinyanin ¢ok
biiyiik kesimine askeri-tarimsal imparatorluklarin hitkmettiginden
ve o beldelerde tiiccarin diisiik sosyal statiisiinden ve ticaretin ikinci
sinif bir is kolu olarak addedildiginden bahsettigimiz hatirlanacakur.
O giinkii toplumda tiiccarlar en ¢ok seyahat eden kimselerdi ve
kuskusuz bu durumu kendileri de gittikleri yerlerde yakindan
gozlemleyebiliyorlardi. Hz. Peygamber, hadisle tiiccarlara diiriistligiin
ve glivenilirligin statii ingasindaki roliinii hatirlatmakla, kanimizca
ticaret ve tiiccar aleyhindeki pesin hiikiimlerin ancak bu sekilde ters
yliz edilebilecegine de isaret etmis oluyordu.

5 Tirmizi, Biiyd, 4.
116 bkz, boliim 4.2.2.
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5.3.9. Mal Takasinin Yiiriirliikten Kaldirilmasi ve Para
Ekonomisinin Tegviki

Takas usuliinde taraflardan en az birinin magdur olabilme ihtimali
nedeniyle Hz. Muhammed bu uygulamay: da yasaklamistur (Cora
2020, s. 58).

Mal takasinin yasaklanmas ile alig verisin temel referans kaynagi
olan fiyat, sabit ve somut bir 6l¢ii olan paraya baglanmakta, para
ckonomisi tesvik edilmektedir. Bu sekilde piyasaya standartlagma
getirilerek alig veris kolaylastirlmakta, kisiler takas usultindekinin
aksine, aldanma endisesi olmadan rahatca aligverise girebilmekte,
pazarlik edebilmekte, ticaret hacmi artmakta ve nihayetinde pazar
canlanmakrtadir.

Takasin terki ve aligveriste paranin benimsenmesi ile mallarin belirli,
sabit, herkesce kabul edilmis, objektif bir 6l¢iiye gore degerlemesini
yapmak kolaylastig1 icin, kiyas yapabilme, dolayisiyla neyin neye gore
pahali ya da ucuz oldugu tespit edilebilmektedir. Bunun da, Medine
Pazarr'nda rekabeti tesvik etmede kayda deger bir rol oynadig:
diistiniilebilir.

5.3.10. Olgii ve Tartinin Standartlagmast

O giiniin sartlarinda pazarda birgok 6l¢ii ve tarti kullaniliyordu. Hz.
Muhammed bunlara da bir standart getirmis, "Olgek Medine 6lgegi,
tartt ise Mekke'nin tartst olsun”'” demistir. Ayrica “Sattigin zaman
olgerek sat, aldigin zaman da olgerek al”''® diyerek Medine Pazari’'nda
bu yeni usuliin yayilmasi konusunda tegvik edici olmustur.

Mal takasinin para ekonomisi lehine yiiriirlitkten kaldirilmastyla s6z
konusu olan faydalarin bu madde i¢in de gecerli oldugu soylenebilir.
Zira ol¢ii ve tartida standartlasma, aligverisin kolaylagmasi, kiyas
yapabilme ve haksiz rekabetin 6nlenmesi adina 6nemli bir adimdur.

Hz. Muhammed’in bu tutumu ayetle de paralellik arz eder. Nitekim
ilgili ayette 6l¢ii ve tart1 sistemini istismar etmeye ¢aliganlar sert sekilde
uyarilmakeadir:

"7 Ebt David, Biiyg, 8.
118 Buhari, Biiyd, 51.
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“Olgii ve tartida hile yapanlara yaziklar olsun. Onlar, insanlardan
bir sey aldiklarinda tam olciip tartarlar. Kendileri baskalarma vermek
icin olctiiklerinde ise eksik tartarlar.””

5.3.11. Miigteri Kizigtirmanin (Neces) yasaklanmasi

Araplarda “neces” denilen miisteri kizistirma olagan kabul edilen bir
uygulamaydi. Neces'te, saticinin tanidigt tigiincii bir kisi, mala alictymis
gibi talep olusturup ger¢ek miisterinin verdigi fiyatin tistiinde bir fiyat
vererek sahte bir rekabet ortami1 olusturur ve bdylece mal degerinin
tstiinde bir fiyata saulirdi. Hz. Peygamber, bu sekilde aligverise
miidahil olunmasini kinamis ve bunu yasaklamigtir (Karaman 2012,

s. 213).
Burada meselenin iki boyutu dikkat cekmektedir.

i) Alici, bir bagkasinin miisteriymis gibi devreye girmesiyle
aldatulmakta ve nihayetinde mala normalinden daha fazla para
vererek zarara ugramaktadir.

ii) Gergeklesen satis, piyasada duyulmasiyla 6rnek olusturmakta,
diger esnaflara ve hatta tiiketicilere rayicin yiikseldigini
distindiirterek  fiyatlarin - artis  egilimine girmesine  yol
agmaktadir.

Bu sekilde serbest piyasa zarar gormekte, piyasada sagliksiz fiyat
olusumlar: ve tiiketiciden satictya haksiz bir rant aktarimi
gergeklesmektedir.

Yukarida Telakk’r Rukbian maddesinde’®® de gordiigiimiiz tizere,
Hz. Peygamber genel anlamda alici ve satict arasindaki gereksiz aracilar
devreden ¢ikartmak gibi bir tutum sergilemektedir. Hz. Peygamber’in
necesi de “....Insanlar: alis-verislerinde serbest birakin. Allah insanlar:
birbirlerinden riziklandirir?' hadisinin kapsaminda degerlendirdigi
anlagiliyor.

Kallek (2022, s. 136) bu konuda bilgi asimetrisinin sakincalarina
dikkat cekerek soyle der:

19 Mutafhifin Stresi, 1-3. ayetler.
120 bkz. boliim 5.3.7.
12! Miislim, Biiyt, 20.
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“Neces wygulamas: en azindan erken donem pazarlarinda bilgi
dolasiminin nispeten zayifligini, hatta asimetrik enformasyondan
kaynaklanan ahliki teblikenin gorece bityiikliigiinii gostermektedir.
Giig, iktisadi ibtiya¢ ve riza arasindaki iliski onemlidir. Ancak
bilgiye kolay ulasim meselesi zaman icerisinde her meslek erbabinin
belli yerlerde kiimelenmesiyle onemli olciide halledilmistir.”

5.3.12. Fiyatlara Miidahale Edilmemesi ( Narh Uygulanmamasi)

Medine Pazarr’'nda sadece tiiketici degil, ireticinin/tiiccarin hak ve
menfaatlerinin de gozetildigi anlasiliyor. Bu amagla miicbir sebepler
haricinde, kamu otoritesinin piyasaya miidahale ederek fiyatlara iist
limit koymasina (narh)'*
{ireticinin/tiiccarin sevkini kirmakta, bu da orta uzun vadede ticaret
diizenini aksatmakta, mal kitligina hatta stokguluga yok acabilmektedir.
Kendisi de bir donem uzak mesafe kervancilik ile mesgul oldugundan
ticaretin zorluklarini iyi bilen Hz. Muhammed’in bu konuda gergekgi

izin verilmemistir. Zira diisitk kir oranlart

ve 6l¢tli bir tutum aldigr gorilmekeedir.

Islam dininin genel olarak sermaye birikimine karst olmadigy, hatta
adil ticaret sonucu zengin olunmasini tegvik ettigi yaygin bir kanaattir.
Bu cer¢evede, Hz. Muhammed’in piyasa fiyatlarint dondurmama,
narh koymama ve esnafi Islami olciiler icinde alig-verislerinde serbest
birakma yoluyla ticarette serbest rekabet esasini yerlestirmek istedigi
anlasilmaktadir (Déndiiren 1996, s. 119). Bu konuda pek ¢ok hadis
delil olarak getirilebilir. Nitekim bir hadiste Hz. Peygamber, Medine'de
gida fiyatlarinin iyiden iyiye yiikselmesi tizerine narh konulmasini
isteyenlerin 1srarli taleplerine sdyle cevap vermistir:

(i) “Stuphesiz fiyat tayin eden, darlik ve bolluk veren, riziklandiran
ancak Allahair. Ben sizden hi¢ kimsenin mal ve canina yapmis
oldugum bir haksizlik sebebiyle hakkini benden ister oldugu halde,

Rabbime kavusmak istemem.”'>

122 fslam Ansiklopedisinde konuyla ilgili su agtklama yer almaktadir: “Agzk kamu yarar:
geregi, temel ihtiyaglar: karsilayan mal ve hizmetlerin piyasa fiyatlarina -onlar: olusturan
etkenlere dokunulmadan- dogrudan miidahale edilerek belirli sinirlar: agmasinin onlenmesi
maksadiyla resmi tavan fiyat belirlenmesine dar anlamda narh denir. Klasik Islam hukuk
literatiiriinde devletin  fiyatlara miidahalesi  cercevesinde gogunlukla narbin bu tirii
incelenmektedir. Genis anlamda narh asgari ve sabit fiyat tesbitlerini de icerir.” (bkz. https://
islamansiklopedisi.org.tr/narh, Erisim Tarihi: 5 Subat 2023.)

125 Ebt Davud, Biiy(, 49; Tirmizi, BiiyQ, 73; Ibni MAce, Ticarat, 27.
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Yine benzer istekte bulunanlara Hz. Peygamberin soyle cevap verdigi

nakledilir:

(ii) “Belki bu konuda Allah'a dua ederim. Belki fiyatlar: ucuzlatan ve
pabalandiran Allab’tir”'*

Bir bagka hadiste Peygamber,
(iii) “Karaborsact ne fena bir lkuldur! Allah Tedld fiyatlar:

125

ucuzlatirsa keyfi kacar, yiikseltirse ferahlar
demistir.

Peygamber bu tutumuyla, fiyatlarin pazarin kendi dinamikleri
icinde serbestge olusmasindan yana oldugunu gosteriyor ve buna
disaridan  miidahalenin yanlighgini vurgulayan bir tutum almig
oluyordu.

Yukarida (i)'deki hadiste Peygamber’in narh’t acik¢a bir haksizlik
olarak tanimladigina da dikkat edilmelidir. Zira bir dis otoritenin'*
piyasaninkarmagik,i¢seldinamiklerinevakifolmasimiimkiindegildir.'”
Ornegin, komsu iilkedeki karisikliktan dolayt malin nakliyesinde gegici
bir durum ortaya ¢tkmig, maliyetler artmis olabilir, ya da arz-talep
dengesi mevsimsel olarak degismis olabilir. Bunlar1 hesaba katmayip
sadece fiyatlara bakarak narh getirmek, piyasa aktorlerinin hi¢ tahmin
edilmeyen sekilde davranmalarina yol agabilmekte, piyasanin normal
isleyisini bozabilmekte, piyasanin dengesini bulmasiyla sonradan
diizelebilecek arizi durumlar bile (narh konulmasi sonrasi) yeni
128

davranis kaliplarinin koklesmesiyle sonuglanabilmektedir.?® Ornegin,

124 (es-Sevkini, Neyliil-Evtar, Misir t.y., V, s. 219)'den akt. Déndiiren (1996, s. 119).

125 (Naim Ahmed-Miras Kamil, Sahih-i Buhari Muhtasar1 Tecrid-i Sarih Tercemesi
Ankara 1984, VI, 449)’dan akt. Calis (2004, s. 274).

126 Ornegin kamu giiciinii temsilen bir saray biirokratt ya da pazar denetgisi.

127 Serbest piyasa savunucusu Avusturyali [keisatgt Hayek de, etkin kaynak dagiliminin
ancak serbest piyasa ortaminda fiyat mekanizmasi eliyle gerceklesebilecegini, merkezi
planlamanin oldugu tilkelerde biirokratlarin disaridan bir goz olarak piyasa ile ilgili asla
dogru bilgiye sahip olamayacagindan bu konuda yanlis kararlar alacaklarini, bu yiizden
fiyatlarin asla devlet miidahalesiyle belirflenmemesi gerektigini sdyler. Bkz._heeps://
en.wikipedia.org/wiki/Friedrich_Hayek, Erisim Tarihi: 8 Ocak 2023.

128 Bunun bir 6rnegi, vatandaslarin son dénemde artan kiralardan sikayetci olmast
lizerine, ¢ok daha yiiksek enflasyon oranina ragmen, mesken kira arus oranlarinin
tilkemizde yiizde 25 ile sinirlandirilmasinda yasanmugstr. Ev sahipleri bu sefer de, kiract
bir kez eve yerlestikten sonra, kiranin giincellenmesi zamani geldiginde, bu sinirlamadan
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malt saklayip tanidik miisterilere el altindan sats (¢ifte fiyatlama) ya
da i¢ piyasada mal kitliginin artgi pahasina mali ihracat pazarlarina
yonlendirme gibi.

Ote yandan, Hz. Peygamberin, narh ile piyasanin o anki arz-
talep kosullar1 icinde degerini bulamadan tiiccart malini satmaya
zorlamanin kismi miisadere (¢/ koyma) anlamina gelebileceginden
endise etmis olmasi da muhtemeldir.'”® Bu anlayis genisligi ve
durumu degerlendirebilme giicii, kanaatimizce Hz. Peygamber’in
Mekke ekosistemi icinden gelmesi (ticcarin halinden anlamast)
ile agiklanabilir. Tabakoglu (1987, s. 113) da benzer bir noktaya
dikkat c¢ekerek, Hz. Peygamberin narha karsi cikarken, piyasa
mekanizmasinin bazi dogal kanunlara tibi oldugunun, belli sartlar
gerceklesmeden yapilacak miidahalenin zararli olacaginin farkinda
olduguna dikkat ¢ekmektedir. Stiphesiz, Hz. Peygamber ticaretin
riskli bir ugras oldugunun, istigal edenlere diizenli gelir temin eden
garantili bir is olmadiginin bilincindeydi. Kimi zaman bir sene
satis yapamayan ya da piyasa sartlart geregi ¢ok diisitk kir marjlart
ile calismak durumunda kalan esnaf, bir anlik talep patlamasindan
kaynakli olarak tiim senesini kurtarabilir. Tiim bu sebeplerden fiyata
limit koymak ticaretin dogasina ve birikim siirecine ters bir olgudur.
Bununla baglantili olarak, bu uygulama ticari kazancin nasip/kismet
boyutuyla' olan iliskisini koparmakta, tiiccari/esnafi belirli bir gelir
skalasina sikistirarak adeta memurlastirmakeadir. Risk alan tiiccar,
miidahaleden dolayr geregince 6diillendirilmemis olmaktadir. Bu
sebeple, Hz. Peygamberin, arzin talebi karsilamadigi bir ortamda
serbest rekabet sonucu tesekkiil eden fiyatlara miidabaleyi isabetli bir
iktisat politikasi olarak gormedigi anlagiliyor.™’

dolay1 enflasyon oranina paralel artis yapamayacaklari endisesiyle hic degilse en basta
kiray: ytiksek tutayim diye diisiindiiklerinden, kira rayigleri iyice ¢igirindan ¢ikmugtir.
129 Nitekim, Emevilerin 8. Halifesi Omer Bin Abdiilaziz déneminde séyle bir olay
yasanmustir. Halife Basra kentinde memurlarin serbest piyasanin olugmasina engel olan
uygulamalarindan haberdar olunca, Vali'ye mektup yazarak, “Memurlarinin ¢iftcilerin
meyvelerine tahmini deger bictiklerini ve daha sonra degerlendirdikleri bu diisiik fiyar
sizerinden mallarin: eksik krymetle aldiklarin: duydum’” demis ve zararin tazmin edilmesini
emretmistir. Ibn Kayyim ( 1961, s. 254)’dan ake. Alkis (2019, s. 99-100).

130 Daha once bahsi gecen ilgili hadisin “ ...darlik ve bolluk veren, riziklandiran
ancak Allah’tsr” (bkz. EbG Davud, Biiy(, 49) kismi da bu duruma isaret etmekeedir.

1! Bkz. https://islamansiklopedisi.org.tr/narh, Erisim Tarihi: 17 Subat 2023. (ftalik

olarak gosterilen ifade, maddenin miiellifi Cengiz KalleK'e aittir.)
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Nitekim, Koehler (2014, ss. 149-150), Islam hukukcusu Ibni
Teymiyye'nin (d.1263-6.1328), tiiccarin isini dogruluk ve diiriistlitk
kurallari icerisinde yapmasi ve yapugt ticaretin (piyasa paydaslarindan
herhangi biri iizerinde) zarara sebep olmamasi kosuluyla fiyatlarini
diledigi sekilde artirma hakki bulundugu fetvasini verdigini yazar.
Sayet, herhangi bir sebeple mal arzinda diisiis veya talebin artmasi soz
konusu ise, Ibni Teymiyye diisiincesinde, zaten yapacak bir sey yoktur,
bu durumlarda fiyatlardaki arus Allab’in takdiridir, tliccari sabit bir
fiyattan satisa mecbur etmek zorbaliktir.'3?

[bni Teymiyye’ye gore narh, ancak tekellesmenin séz konusu
oldugu bir pazarda giindeme gelebilir. Ornegin, bir iiretici sadece
sehirdeki tek bir esnaf tizerinden mallarini piyasaya arz ediyor, diger
esnaflara ayrimcilik yapilarak ayni sartlarda mal talep etmelerine
ragmen onlar diglaniyor, hatta bagka yerlerden mal getirme cabalar:
da baski ve zorlama ile ya da daha incelikli yontemler kullanilarak
engelleniyorsa,'®® pazarda rekabet sartlari tekrar olusana kadar
tekelcinin fiyatlar1 tizerinde devlet kontrolii getirilebilir (Koehler
2014, s. 151).1%

Narhin hakli bir miidahale haline gelecegi ikinci durumu
orneklendirirken de Ibni Teymiyye, aslinda oligopol piyasalardan ve
giiniimiizde alim ve saum kartelleri'” diye tabir edilen ihlallerden
bahsetmis oluyor. Bu tabirleri dogrudan kullanmasa da, verdigi
ayrintili 6rnekler “anlagma” ve “uyumlu eylem” gibi rekabet hukuku
sorunlarina derinlemesine bir vukdfiyeti oldugunu gésteriyor. Bu
tip durumlart komplo olarak nitelendiriyor, bunlarin zarar verici
uygulamalar oldugunu soyliyor (Koehler 2014, s. 151).

B2 Age.

13 Ibni Teymiyye'nin burada bugiinkii terminolojiyle “hakim durumun kétiiye
kullanilmasindan” bahsettigi agikur.

13 Benzer bir tespiti Tabakoglu (1987, s. 114) da yaparak, Ibn Teymiyye ve Ibnull-
Kayyim gibi [slam hukukgularinin tekelci egilimlerin belirmesi halinde kamu otoritesinin
fiyatlara miidahalesini megru gérdiiklerini yazar. Bu durumda, bir uzmanlar heyeti,
tirtiniin kalitesini, maliyet ve talep yapisini incelemeleri sonucunda ve tizerine belirli bir
mikear kir da koyarak fiyat belirleyebilitler. Zira saticilara makul bir kir birakmayan
fiyat karaborsaya yol agabilir.

135 Bir baska drnekte ise, Islam hukukeusu Ebu Hanife (699-767) tasinir veya tasinmaz
bir mali paylasma hakkina sahip olanlarin sirf fiyatlar: yiikseltmek amaciyla aralarinda
anlagarak ortaklik kurmalarini caiz gérmemistir. Clinkii ona gore bu takdirde serbest
rekabet ortamint ortadan kaldirmig ve mal ile ilgili bir tekelcilik olusturmus sayilirlar, bu
da piyasaya suni bir dis miidahale sayilir — akt. Arslan (1994, ss. 97-98).
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Koehler'in (2014, ss. 149-151) aktarimlarindan Ibni Teymiyye'de
“zarar” ve “adil fiyatlama” kavramlarinin merkezi 6nemde oldugu
anlagiliyor. Buna gore, adil fiyaun olmadigi yerde “zarar” ortaya
cikacakur. Zarar rekabet karsiti uygulamalarla tiiketicilerin 6demek
zorunda kaldiklari fazladan mikear sebebiyle olugmakeadir.’® Adil
fiyat ise tekelcinin piyasanin serbest isleyisine miidahale edemedigi
durumda ortaya ¢ikan rayictir.

Bu sekilde Ibni Teymiyye'nin yaklagimini su sekilde 6zetleyebiliriz:
Narh koyma karari alirken (konunun uzmani) kamu otoritesinin,
oncelikle adil fiyattan uzaklasildigini ortaya koymasi gerekmektedir.
Bunun i¢in de 6ncelikle ortada piyasanin serbest isleyisini bozan
kartelci ve tekelci olusumlarin var olup olmadig: tespit edilmelidir.

[bni Teymiyye'nin adeta bir 21. yiizyil rekabet hukuku teorisyeni
ya da uygulayicisi gibi giinimiiz rekabet hukukunu ilgilendiren
konularda hala gegerli tespitler yapugi goriilmektedir.

Ote yandan Hz. Peygamber narh koymayt nehyetmesine ragmen,
sonraki dénemlerde Islam toplumlarinda maslahatin'  (kamu
menfaatinin) geregi olarak -tekellesme ve kartellesme endiseleri
disinda da- fiyatlara narh konulabildigi goriilmektedir. Ornegin,
[slam hukukgularindan ibn Kayyim el-Cevziyye'® “Hz. Peygamber
kendi doneminde boyle bir wygulamaya ihtiyae duyulmadigs icin narh
koymamastir. Eger ihtiyag duyulsayds elbette Hz. Peygamber de bu yola
giderdi” diyerek zaruret halinde narhin caiz olduguna dair fetva
vermistir (Selebi 2016, s. 295).

Kanimizca burada problem, savas, kitlik, afet, salgin hastalik vb.
sebeplerle bir kere konulan narhin siiresiz olarak devam etmesindedir.
Zira adeta bir iktisat politikasina doniiserek kalici hale geldiginde,
rekabetin 6zii olan fiyat rekabeti ortadan kalkmaktadir. Nitekim
giinimiiz rekabet hukuku uygulamalarinda da rekabetin tek yolu
olmasa bile, en onemli goriiniimii fiyat rekabeti olarak kabul
edilmektedir (Ritter, Braun & Rawlinson, 2000, s. 114).

13 Giintimiiz rekabet hukukunda, etrafinda yogun tartusmalarin yagsandigt zarar teorisi,
davranigin rekabete ve tiiketicilere ne gekilde zarar verdigini aciklayan énerme olarak
ifade edilmektedir (Agvaz 2017, s. 3).

137 Maslahat, kamu yararina hizmet edip etmedigine bagli olarak, zorunluluga ve 6zel
kosullara gore bir seyin yasaklanmasini veya iznini belirtir. Bkz: hteps://islamansiklopedisi.
org.tr/maslahat.

138 Oliimii miladi 1350.
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Narh, kanimizca, ticaretin ikinci sinif addedildigi, modernite
oncesi askeri-tarimsal imparatorluklarda, fiyat mekanizmasinin
ekonomik verimlilik ve kaynak etkinliginde oynadig rolden habersiz
saray biirokrasisi tarafindan muhtemel sosyal huzursuzluklara karg: bir
sigorta islevi gormesi igin gelistirilmis kestirme ve kolayci bir ¢oziim
gibi durmaktadir.

Nitekim Koehler (2014, s. 155) burada su onemli tespiti
yapmaktadir:

“Babilden beri Ortadoguda devletin fiyar belirlemesi, ozellikle gida
maddelerinde yaygin ve sik bir goriilen bir uygulamayds. Hammurabi
kanunlarinda devletin koydugu fiyatlardan sapan esnaflarm agir
sekilde cezalandirildigini biliyoruz. Devlete fiyar belivlemede genis bir
insiyatif taninmagts. Ortadogu disinda da durum farksizds. Romadan
Cin'e kadar her yerde. ... Hz. Muhammed'in narh karsits katr tutumu
alisilagelmis kaliplar: yikmasi bakimindan, gelenekten bir kopus
anlamina geliyordu.”

Hz. Peygamber’in bu tutumunda kanimizca, ticaretin olagan
akigina ve piyasa olusumuna ket vurmasinin yani sira, bu kolayciligin
bir istismar alani olusturabileceginden duydugu endisenin roli
biiytiketir. Zira O, Mekke dénemindeki ticari seferleri sirasinda, bu
yaygin uygulamanin 6rneklerine ve sakincalarina pek ¢ok yerde sahit
olmus olmalidir.

Safak( 1979, s. 14-13) bu duruma isaret ederek, soyle der:

“Islam hukuk tarihinde genel hatlaryla serbest rekabet piyasasinda
arz ve talebin kendiliginden uzlagmasi ilkesi benimsenip, kdrmn,
tabii ve abliki sartlara bagh olarak ayarlanmasi ongoriilerek,
glinliik hayatta serbest rekabet sartlarmin korunup devletin,
iiretici ve tiiketicileri istismarimin ve kati kontrolii altinda tutma
egiliminin oniine gegilmesi amaglanmigtrr.”

Alintida gegen “ahlaki sartlar” ifadesine 6zellikle dikkat edilmelidir.
Nitekim Hz. Muhammed, Medine Pazar1 uygulamasinda da 6rnegini
gordiigimiiz sekilde, alis veriglerde yalan, hile, satilan malin ayibini
gizleme, mali kendisinde bulunmayan nitelikle vme gibi hususiyetleri
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yasaklamakla aslinda ticaretin evrensel kurallarina vurgu yapmuis,
bunun 6tesinde fiyatlama ve kir haddi gibi konularda ise belli bir
stnir koyarak miidahaleci olmaktan sakinmis, bu konulari tiiccarin
vicdanina birakmisur. Ancak, “Hi¢ biriniz kendi icin istedigini din
kardesi icin de istemedikce gergekten iman etmis olmaz™* hadisinin de
gosterdigi sekilde onlari 6l¢iilii olmaya davet etmistir.'*

Peygamber’in narh uygulamasina karsi ¢ikist tizerinde bu kadar
durmamizin sebebi, fiyat mekanizmasinin kaynak etkinliginde
oynadigt rol ile ilgilidir. Koehler (2014, s. 11-12), Peygamber’in

141

aligilagelen uygulamadan sapmasinin bir tiir deregiilasyon'*' oldugunu

soyleyerek, bunun iktisidi anlamini ve 6nemini soyle agiklar:

“7. yy Arabistaninda gida maddeleri fiyatlarinin serbest birakilmas
olmasz, ilk bakista kayda deger bir hadise gibi goriinmeyebilir. Ancak,
bu sekilde, fiyar belirleme insiyatifini devletten alip piyasanin
goriinmesz eline birakugimizda, kaynak dagiliminda, biirokrasiyi
kenara iterek, girisimcilere rol vermis oluruz. Bu da ekonomik
giidiilenme’? mekanizmasinin ne sekilde ¢alisacagina iliskin son
derece kapsamly sonuglar iiretecektir. Zira, boylece rasyonalite iktisidi
hayatin her alanina yayilacaktir. (Bu tutumuyla) Muhammed
Peygamber, fiyat mekanizmasinin esas roliinii ve iktisattaki

onemini derinlemesine kavradigini gstermisti”.

Yazarin bu alintiyla kastini biraz agalim:

Piyasada tedarikgi/satict konumunda bulunan piyasa aktorlerinin
temel giidiilenmesi kazan¢ oldugundan, serbest piyasa dinamikleri
dogrultusunda fiyatlarin yiiksek seyrettigi sektorlere yatirim artar. Zira

139 Buhari, Iman, 7.

140 fslam alimi [bn’ll Hac (1293:111/86) hadisin tiiccart (kendisi miisteriymis gibi) kendi
nefsi agisindan razi olacagt bir fiyattan malini satmaya tegvik ettigini soyler-ake. Alkis
(2019, s. 102).

141 Deregiilasyon, devlet kisitlamalarinin azaltlmast ya da tamamen kaldirilmasidir.
Deregiilasyonu savunanlarin tezi; daha az sayida, daha basit hukuki diizenlemelerin,
tiretimde verimliligi artiracags, hizmet veya iiriin kalitesini artirip, fiyatunt diisiirecegi

gorlisine dayanir.  (bkz:  https://www.mahfiegilmez.com/p/ekonomi-sozlugu.html,
Erisim Tarihi: 6 Ocak 2023.) Regiilasyon da bunun tersi olup devletin bir konuya veya

sekedre cesitli, cogu zaman kusitlayict diizenlemeler getirmesidir.
12 Orijinal metinde “economic incentive” olarak gegiyor ki, “girisimcileri belirli bir yonde
harekete gegiren/motive eden faktirler” olarak da cevirebiliriz.
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yiiksek fiyat talebin fazla oldugu anlamina gelir. Bu talep artigindan
girisimciler yararlanmak ister. Fiyatlarin disiik oldugu alanlara ise
yaurimlar azalir. Yaurimlarin artugt yerde bir siire sonra arz-talep
dengesi tekrar olusacagindan fiyatlar iner. Halbuki narh uygulamas:
devreye girerse is insanlari hangi sektore yatirim yapacaklarini bilemez.
Zira burada fiyat, sinyal gorevi gérmekte, talebin nerede fazla, nerede
az olduguna dair is insanlarini yonlendirmektedir. Narh uygulamas ise
gerek talebin nerede oldugunu gizler, hem de kér giidiisiiyle hareket
eden girisimcinin motivasyonunu azalur.'®

[ste fiyatlarin regiilasyona tabi olmadigr durumda, tarif ettigimiz
bu mekanizma ¢ercevesinde, yukaridaki alintda Koehler'in (2014, ss.
11-12) de vurguladig sekilde, rasyonel davranan piyasa aktorleri eliyle

kaynaklarin etkin kullanilmasi gerceklesmis olur.'*

Bu isleyis bicimi aslinda endistri kapitalizminin  heniiz
erken bir evresinde, 18.yyda, aydinlanmaci filozof Adam Smith
(d.1723-6.1790) tarafindan ortaya atilan (ve az dnce Koehlerden (2014,
ss. 11-12) yaptigimiz alintida da gegen) “goriinmez el” (invisible hand)
kavramindan baskas: degildir. Bilindigi gibi, Smith, “gortinmez el” ve
onun etrafinda gelistirdigi goriisleriyle iktisat tarihinde serbest piyasa
fikrinin kurucu teorisyeni kabul edilmektedir.

Smith “goriinmez el”i, serbest piyasanin temelinde bulunan
ve onun en saglkli ve dogru sekilde islemesini saglayan bir
mekanizma olarak tarif eder. Buna gore, rasyonel piyasa aktdrleri
kendi cikarlarini maksimize etmenin pesindedirler. Ancak herkes
firsatlar1 degerlendirmek istediginden buradan bir rekabet dogar.
Bu amansiz rekabet sonucunda olusan denge durumu toplumsal
yarar, ekonomik verimlilik ve ilerlemeyle neticelenir. Dolayisiyla,
Smith piyasalarin devlet miidahalesinden 4zAde kilinarak kendi
bagina birakilmasini savunur. “Gériinmez el” kavrami o giinden

'3 Heilbroner (1953, s. 47-48) tarif ettigimiz bu mekanizmay1 serbest piyasa
diisiincesinin teorisyeni kabul edilen Adam Smith’in Uluslarin Zenginligi adli eserinde
eldiven ve ayakkabi imalat sektorleri tizerinden tizerinden 6rneklendirdigini yazar.

144 Heilbroner (1953, s. 51) bu minvalde, Adam Smith’in devletin sorumsuzca hareket
etme egiliminde olan, irrasyonel ve savurgan bir yap: olduguna vurgu yapugini
soyler. Dolayistyla Smith’e gore kaynaklarin dagilimi konusunda insiyatif devlete
birakilmamalidir.
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bu yana ekonomi literatiiriinde, Smith’in rekabet¢i serbest piyasa
ekonomisinin faziletlerini vurgulamak i¢in kullandigi bir metafor
olarak anlatilagelmistir.'®

Ancak Hz. Muhammed ile Adam Smith'in yaklagimlarindaki
paralellik, dyle goriintiyor ki, sadece bununla da sinirli degil. Bu
noktada Amerikali antropolog David Graeber’in tespitlerine kulak
vermek yararlt olabilir.

Graeber (2011, ss. 50-51), Smith’'in “gériinmez el”inin nereden
kaynaklandigini anlamak icin oncelikle kavramin tarihsel baglamin:
ele almak gerektigini soyler:

“Adam Smith’in doneminde ‘ekonomi’ diye bir seyin oldugu diisiincesi
daha yeni dolasima girmisti. Smith’in Uluslarin Zenginligi adls kitab:
ise bu nevzubur diigiinceyi bir bilim daly haline getirme cabasinin bir
driintiydii aslinda. Burada Smith’in amaci, ekonomiyi miistakil bir
disiplin haline getirmenin yani sira, aynen Isaac Newtonin'® fizik
diinyanin bir takim yasalara gore isledigini gostermesi gibi, ekonominin
de yasalar: oldugunu ortaya koymaknr. Newton'un adeta kozmik bir
saatgi olarak tarif ettigi Tanri, evren denilen makineyi insanlarin
yararlanmasi icin kurgulams, sonra da kendi hailine birakmagsts.
Smith de bu Newtoncu yaklasimdan hareketle benzer bir sey yapmak
istiyordu. Buna gore, lanr: - ya da Smithin kendi ifadesiyle Takdiri
Hlahi™ - isleri dyle giizel ayarlamsts ki, serbest bir piyasa ortaminda
bireylerin kendi ¢ikarlarimin pesinden kosma giidiisii toplumun genel
refahi ile sonuglanzyordu. Biitiin bu siire¢ ise sanki “goriinmez bir el”
tarafindan cekip cevriliyordu ki bu el Takdiri llahinin yeryiiziindeki
aracisifelgisiydi, aslhnda bizatibi Tanrinin eliydi.”

Graeber (2011, s. 51), Smith'in “Zheory of Moral Sentiments
(IV.1.10)” adli eserinde ise piyasanin goriinmez elinin aslinda
Tanrr’nin eli oldugunu agik bir sekilde yazdigini ifade eder.

' Bu anlatimin bir 6rnegi icin bkz. Heilbroner (1953, ss. 46-49).

146 d.1643-6.1727

7 Orijinal metinde “Divine Providence” seklinde gegen ifade, Hristiyan teolojisinde,
[lahi Takdir veya “ Tanrs’nin Evrene Miidahalesi” anlamlarina gelmektedir. Kimi zaman
basitge “Providence” olarak da kullanilir. {lahi Takdir terimi ayni zamanda Tanr'nin
bir unvani olarak da kullanilir. bkz. heeps://en.wikipedia.org/wiki/Divine providence
adresinde yer alan giris boliimii, Erisim Tarihi: 25 Subat 2023.
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Smith’in yasadigt dénem, aydinlanma diisiincesinin ve bilim
devriminin yayildig, kapitalistlesmenin hizlandigi, sanayilesmenin
erken 6rneklerinin ortaya ¢ikuigi, bir taraftan da dini disiincenin
ve metafizik duyarliligin geriledigi, her seyin 6lgiisintin akil ve
rasyonalite olmaya basladig1, ancak bir taraftan da eski anlayiglarin,
inanglarin ve kabullerin de 6nemli 6l¢iide hitkmiini siirdiirdiigii bir
gecis donemidir.® Boyle bir cagin ¢cocugu olan Smith’in, Graeber’in
de gosterdigi sekilde, belli ki, piyasanin serbest isleyisinin toplum ve
uygarlik adina hayirli sonuglar trettigini gozlemleyerek, bunun olsa
olsa tanrisal iradenin eseri oldugu sonucuna vardigi anlagiliyor. s ki,
piyasa Tanrr’nin kurguladigs sekilde kendi dogal akisinda seyretmeye
devam edebilsin. Ancak kanimizca yine de, dinin ve Tanr fikrinin
zemin kaybettigi bir ortamda, aydinlanmact bir filozof olarak Smith’in
konuyu bu sekilde ifade etmek yerine, “gériinmez el”i 6ne ¢ikararak
“tanrisal irade” kismini bir nebze maskelemeyi tercih etmis olmast
muhtemel gozitkmektedir.

Hz. Muhammed ise “fiyatlar1 belirleyenin Allah” oldugunu
ifade ederken, Mekke ekosistemi i¢inde uzun yillar boyunca yaptgi
gozlem ve elde ettigi tecriibe ile piyasanin isleyisinde bir bilinmezlik,
kestirilemezlik, hesaba kitaba gelmezlik oldugunu ifade etmis
olmaktadir. Piyasada arz ve talebi etkileyen ve 6ngoriilmesi miimkiin
olmayan pek ok durum ortaya¢ikabilir. Havaolaylarindakianidegisim,
kuraklik, savas, salgin hastalik vb. Ya da, iflasin esigindeki bir tiiccar
yillar 6nceki bir misterisinden beklenmedik yiiklii bir siparis alabilir,
gonderdigi mal begenilir, ard: arkasina bagkalar1 da siparis verir ve o
adam sehrin en ileri gelen tiiccar: olabilir. Nitekim, Hz. Peygamber’in
hadislerinde ve Kur’an ayetlerinde, nasibe,'* kismete, kadere, takdire'>®

ve gayba'! inanmaya, ayrica helal kazanca, tevekkiile,'>* teslimiyete

148 fktisat tarihgisi Karl Polanyi kendi kitabina da adini verdigi bu donemi Biiyiik
Déniigiim (Great Transformation) olarak tanimlamaktadir. https://en.wikipedia.org/wiki/
The_Great_Transformation_(book), Erisim Tarihi: 7 Ocak 2023.

' Nasip: Birinin payina diisen sey, kismet, talih, baht, giinlitk kazan¢ (bkz. https://
sozluk.tdk.gov.tr), Erigsim Tarihi: 7 Ocak 2023.

150 Takdir: Allah’in nesneleri ve olaylar1 &zellikle sorumluluk doguran beseri fiilleri,

ezelde planlayip zamani gelince yaratmasi (bkz. hteps://islamansiklopedisi.org. tr/takdir)
151 Gayb: Akil ve duyular yoluyla hakkinda bilgi edinilemeyen varlik alani (bkz. hteps://
islamansiklopedisi.org.tr/gayb), Erisim Tarihi: 7 Ocak 2023.

152 Tevekkiil: Allah’a giivenip dayanma (bkz. https://islamansiklopedisi.org. tr/tevekkul),
Erisim Tarihi: 7 Ocak 2023.
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ve tok gozlii olmaya vurgu yapilmasi, bu fiillerin bereketi arttirdigt,
islerin rast gitmesine vesile oldugu, malin pazarlanmasi sirasinda ¢ok
yemin etme, yalan séyleme, aldatma, hile, miisteri kizistirma gibi
fiillerin ise bereketi giderdigi s6ylenirken iste bu bilinmezlik, aklin
olciileriyle aciklanamazlik ve gizem boyutuna isaret edilmektedir.'*

Iste Peygamber'in “fiyatlar: belirleyen Allab’tsr” diyerek konuyu
metafizik bir diizlemde degerlendirmesi de kanaatimizce bundan
kaynaklanmis olmalidir. Bu acidan bakinca, 7anrinin isine karisilmaz,
onun frillerinde insanlarin akil ve idrak olciilerini asan sebepler vardsr
mesaji verilerek, halkin narh koyma talepleri geri cevrilebilmistir
diye bir ¢tkarim yapmak miimkiin hale gelmektedir. Bu ¢ikarimimizi
destekleyen bir baska 6rnek, yukarida Telakkit Rukban bahsinde'>*

yer verdigimiz su hadiste ortaya ¢tkmaktadir:

“Hi¢ bir sehirli hi¢ bir koylii adma satis yapmasin. Insanlars alsg-
verisglerinde serbest birakin. Allah insanlar: birbirlerinden

riziklandurr. >

Gorildugt gibi Hz. Peygamber burada, riziklanmanin (gegim elde
etmenin) insanlarin birbirleriyle olan serbest, yani aracisiz, engelsiz,
ozgiir etkilesiminden gectigini sdylemis olmaktadir. Oyleyse,
aynen fiyatlari belirledigi gibi, rizik mekanizmasinin igleyisinde de
Allab’in evrene miidahalesi s6z konusudur. Bu agidan bakildiginda,
Hz. Peygamber’in yaklasimiyla, Adam Smith'in, serbest piyasanin

153 «

26).

“Diinya mals, ratls ve ¢ekicidir. Kim onu tok gizlii bir sekilde alirsa o mal bereketlenir. Kim
de onu a¢gozliiliik ve ihtirasla alirsa bereketi kaybolur” (bkz. Buhari, Zekat, 50)

“Bir nefse takdir edilmis sey mutlaka olur.” (Hadis, akt. Canan (1992, s. 499))

“Namaz kilinds m1 artik yeryiiziine dagilin ve Allab’in litfundan nasip araym.” (bkz.
Kur'an-1 Kerim Cuma Siiresi, 10. ayet)

“Goklerin ve yerin egemenligi Allaba aittir. O diledigini yaratir; diledigine kiz cocuklar:
bahgeder, diledigine de erkek cocuklar: babseder.” (bkz. Kur'an-1 Kerim Sura Stiresi, 49.
ayet)

“De ki: Allahin bizim icin yazdiklar: disinda, bize kesinlikle hicbir sey isaber etmez. O
bizim Mevlamizdrr. Ve miiminler yalnizca Allaha tevekkiil etmelidirler.” (bkz. Kur'an-1
Kerim Tevbe Stiresi, 51. ayet)

orneklerinde oldugu gibi.

15 bkz. bsliim 5.3.7

15 Miislim, Biiyd, 205 Ibn MAce, Ticarat, 15.

Yemin, mala ragbeti artirir; fakar kazancin bereketini giderir” (bkz. Buhari, Biiyd,
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isleyisinin Takdiri Ilahi’'nin eseri oldugu diisiincesi arasindaki paralellik
gozden kagmamaktadir. Kanimizca tek fark, Smith’in bunu ifade
ederken durumu biraz sekiilarize ederek, araya goriinmez el diye tabir
ettigi bir aract koymus olmasi gibi goziikiiyor.

3

Yine hadiste, “imsanlar: abgsverislerinde serbest birakin’
ifadesinin “Allab insanlar: birbirlerinden riziklandirir” ifadesinden
once gelmesiyle, kanimizca, serbestlik adeta rizik mekanizmasinin en
randimanli sekilde ¢alisabilmesinin bir 6n kosulu gibi sunulmaktadir.
Bir baska deyisle, insanlar ticari iliskilerinde kendi iradeleriyle
davranamaz, kisitlamalar, engellerle kargilagirlarsa, iktisAdi isleyis
verimsizlesecek, aksakliklarla karsilasabilecektir.

Nitekim, Aksit (2004, s. 26) de hadisin Islim'da serbest rekabetin
gerekliligine, ekonomik igleyisin dogal akisina birakilmasi ve devletin
buna miidahale etmemesi geregine vurgu yaptg goriisiindedir.

Gorildigh tzere, gerek Hz. Muhammed, gerekse de Adam Smith
serbest piyasa anlayislarini megrulagtirirken, agiklamalarint metafizikle
temellendiriyorlar. Bir baska deyisle, her ikisi de serbest piyasaci
olmakla kalmay1p, onlar1 bu noktaya getiren teorik/diistinsel ¢erceve
ve bunu agiklama bigimleri de oldukga benzesiyor.

Tim bunlara ragmen giiniimiizde, Adam Smith, aydinlanma
déneminin iktisatci filozofu olarak revac bulurken, H. Muhammed’in
bu konudaki goriislerinin ve somut katkilarinin hi¢ giindeme
gelmemesi kanimizca tizerinde dustiniilmeye deger bir husustur.
Koehler, bu ¢eliskiye soyle dikkat ¢eker:

“Mubammed, “Fiyatlar Allab’in elindedir” dediginde, Adam
Smith'in piyasalara yon veren ‘goriinmesz el” kavramina tekabiil eden
bir diigiinceyi dile getirmisti. Bana gore, Adam Smith ve Mubammed'in
ortak noktasi, her ikisinin de piyasalara devler miidabalesine karsi
ctkarak geleneksel anlayisi ters yiiz etmis olmalaridir. Bu durumda
piyasalar: goriinmez bir elin yonettigini ileri siiren Adam Smith,
serbest piyasa ekonomisinin babast olarak kabul ediliyorsa, o zaman,
iktisadi diisiinceye katk: verenler aile fotografinda Mubammed'e de yer
olmalidir.” "

156 Yazar bu goriisiinii Birlesik Krallikta Erasmus Forum adli kurulusta ¢alismamiz
icinde de referans verdigimiz kitabinin (Koehler (2014)) tanitimi vesilesiyle yapugi bir
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5.3.13. Yikici Fiyat Uygulamasinin Yasaklanmasi

157 hareket etmesi

[slami yaklasgimda tiiccarin adil ve sorumlu
ilkesinin sadece tiiketicilere yonelik olmadigy, rakipleri de kapsadig:
anlagilmaktadir. Bunun en giizel 6rnegi, giinimiiz rekabet hukukunda
“yikici fiyat” kapsaminda degerlendirilebilecek bir takim uygulamalarin

Medine Pazar’'nda da yasaklanmig olmasinda goriiliir.

Hgili hadiste;

“Sizlerden baziniz, din kardesinin satis dizerine satis yapmasin. Din
kardesinin diiniirliigii vizerine diiniir gondermesin. ™

denilmigtir."

Popiiler Islami bagvuru kaynaklarindan Sorularla Islamiyet adli
sitede hadis aciklanirken,

“Din kardesinin satisi iizerine satis yapmak yasaklanmagtrr. Satict ile
alicr bir malin pazarhig: vizerinde anlagtiktan sonra, bir baskasinin
araya girerck “Sen bu satist boz; ben bu malin aynisini veya
benzerini sana daha ucuza satacagim.” veya “Ayni fiyattan ben
sana dabha iyisini verecegim.” gibi sozler soyleyerek miisteriyi onceki
yaptigr aligveristen caydirmast haramdar. ™

denilmektedir. Bu agiklamadan da anlagilacag; tizere hadiste, rakibin
ticaretini sabote etme eylemi tarif edilmekte ve bunun ticaretin
olagan akigi gercevesinde bir rekabet olmadigr anlaulmakrtadir. Zira,

sunumda dile getiriyor. Sunumun video kayd: i¢in: bkz: https://www.youtube.com/
watch?v=Sav7V452q0M&t=3688s (ilgili boliim 36:10-37:00 arasi) Sunumun transkripti

hteps://www.erasmusforum.co.uk/early-islam-and-the-birth-of-capita adresinde, ilgili
kisim ise konugmanin en sonunda yer almaktadir. Erigim Tarihi: 1 Eylal 2022.

7 Bu noktada Avrupa Birligi rekabet hukukunda ortaya ¢ikan ve hikim durumdaki
tesebbiislere ortak pazardaki rekabetci siirece davraniglariyla zarar vermeme yiikiimlultigii
getiren ozel sorumluluk (special responsibility) ilkesinin 6nemini hatirlamakea yarar vardir.
(bkz. Yavuz (2012, s. 47).

1% Buhari, Biiyt, 64 ve 70.

199 “Uzerine satts yapmak” tabiri giiniimiizde 6zellikle esnaflar arasinda giincelligini
korumakrtadir. Ornegin, “fulanca iizerime satss yapt:” demek, “benden daba ucuza satarak
ticaretime engel oldu, bana zarar verdi” anlamina gelmektedir.

10 bkz.  https://sorularlaislamiyet.com/musteri-kizistirmayiniz-bir-kimse-kardesinin-
satisi-uzerine-satis-yapmasin-hicbir-kadina-kiz Erisim 23 Subat 2023.
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yapilmig bir anlasmanin {izerine gelerek araya girmek ve miisterinin
kafasini karigtirmak suretiyle, ticari teamiile aykirt bir eylem soz
konusu olmaktadir. Hz. Peygamber’in bu davranigi ahlaki bulmadig:
anlagilmaktadir. Ancak, ahlaki olmasa da, yine de eylemin, glintimiiz
rekabet hukuku ilkeleri ¢er¢evesinde yikici fiyat uygulamasina karsilik
gelip gelmedigini irdelemek gerekmektedir. $6yle ki;

Bir kere hadiste, “%zerine satss yapma” davranusi ile rakibinden daha
dusiik bir fiyata satarak bir esnafin digerine zarar verme, miisterisini
elinden alma, ona ticaret yapma firsatt vermeme eylemi s6z konusudur.
Hadisin “diiniir gonderme” eyleminden bahseden ikinci kismi ise bu
anlami giiglendirir niteliktedir. Zira hadisin ilk kismi ile kiz istemek
icin bir ailenin diintir gondermesi tizerine, bagka bir ailenin de ayni
kiza diiniir géndererek, ilk ailenin isini bozmaya calismasi eyleminin
benzer davraniglar olarak sunulduguna dikkat edilmelidir. Her iki
eylemde de bir tiir bozgunculuk, karsi tarafin isini engellemeye, onu
zor duruma digstirmeye ve devre dist birakmaya calisma anlamlar
barizdir. Ikinci eylemde, bir kizi ilk talibinin elinden alma durumu
s0z konusu iken, ilk durumda ise daha diisiik fiyat sunarak bir rakibi
ckarte etme, onun miisterisini/pazar payini elinden alma ¢abasi vardir.

Nitekim, yikici fiyatta da benzer sekilde rakibe zarar verme, onu
zor duruma diisiirerek piyasa disina itme ¢abasi olup, bunun i¢in fiyat
bir arag olarak kullanilmaktadir.!!

Ote yandan, fiyatin “yikici” olarak nitelenebilmesi igin satigin
maliyet alunda olmasi gerektigi yoniinde giiniimiiz literatiiriinde
kesin olmasa da yaygin bir kanaat bulunmaktadir. Nitekim bu kanaat
Rekabet Kurumu'nca hazirlanan terimler sozligiindeki yikict fiyat
taniminda da kendine yer bulmustur.!®® Hadiste ise “iistiine satis

16! Rekabet hukuku literatiiriinde genel olarak yikici fiyat uygulamasinin 4 unsurunun
oldugu kabul edilmektedir. Bunlar (i) hakim durum (ikzisadi distiinliik), (ii) olagandist
diisiik fiyat, (iii) niyet (diigiik fiyatla rakibe zarar verme ve rekabetin istenmedigi mesajinin
verilmesi), (iv) hasat (rekabetin ortadan kalkmasiyla fiyatlar: yiikseltme) bkz. Kara (2003,
ss. 3-5).

192 Yikici fiyat, hakim durumdaki bir tesebbiisiin pazar giiciinii korumak veya arttirmak
lizere meveut veya potansiyel rakiplerinden birini veya daha fazlasini piyasa disina
¢tkarmak ya da rakibin rekabet¢i davranisint engellemek icin kisa vadede maliyetinin
alunda satis fiyat belirleyerek zarar etmeyi goze aldigt (feragatte bulundugn) rekabet
karsit bir fiyatlama stratejisidir. Yikicr fiyat uygulamasinda, her ne kadar kisa dsnemde
tikketiciler disiik fiyatlardan faydalansa da, rekabetin kisitlanmast orta veya uzun
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yapma~ olgusunun sadece maliyet altinda oldugu zaman mi, yoksa
tstiinde oldugu zaman da mi gergeklesmis sayilabilecegine iliskin bir
bilgi verilmemistir. Bildigimiz hadiste yalnizca rakipten daha diisiik
bir fiyata satarak ona zarar verme olgusundan bahsedildigidir.

Ancak, Kara'nin (2003, ss. 43-45) gosterdigi gibi kimi durumlarda
fiyatn yikict nitelikte sayilabilmesi icin satig fiyatinin maliyet altinda
olmasi sart degildir. Yazar bunun iki durumda s6z konusu olabilecegini
savliyor:

Birinci durum, piyasadaki mevcut rakip, sistematik sekilde
yapilan ve (maliyet Gstii olsa da) ticari hayatn olagan akigiyla izah
edilemeyecek sekilde olagandisi diisiik fiyat politikasina maruz
kaldig1 zaman ortaya ¢ikmaktadir. Bu durum, rakibin davraniglarini
disipline etmeye, onu mevcut piyasa sartlarina uymaya zorlamaya,
bezdirmeye ve béylelikle piyasanin sahipli oldugu mesajini vererek
rakibin rekabet etme giidiisiinii ve istegini koreltme amaci tagtyan
bir strateji olarak ortaya ¢ikar.

Ikinci durumda ise, stratejinin yontemi ayni olmakla birlikte
hedef1 farklidir. Burada piyasaya girmek tizere olan potansiyel bir
rakibi caydirma niyetiyle yapilan maliyet iistii sistematik diisik
fiyatlar s6z konusudur.

Bu agidan bakinca hadiste gegen “Ustiine satig yapma” eyleminin,
maliyet st ya da alt olmast durumu degistirmemektedir. Boylece
hadiste dile getirilen durumu yikici fiyat kapsaminda degerlendirmek
miimkiin hale gelmektedir. Nitekim yukarida tarif edilen ikinci
duruma 6rnek, Hz. Peygamberden sonra ikinci sirada basa gegen
halife Omer déneminde yasanmustir. Soyle kis

Hz. Omer halife iken yaptigi denetimlerden birinde Medine
Pazar’ndaki biiyiik bir tiiccarin fiyatlarint siipheli derecede disiik
bulur. Nitekim o sira Taif ten tiziim yiiklii bir kervanin yaklastigi haberi
gelmistir. Halife, ucuzlugu buna baglar ve tiiccarin davraniginin, gegici
bir fiyat ayarlamasi oldugundan siiphelenir. Zira sayet kervan fiyatlarin

donemde yiiksek fiyatlar, diisiik kalite ve tiiketici tercihlerinin azalmasi gibi istenmeyen
sonuglar dogurabilmektedir (bkz. Rekabet Terimleri sézliigii, Rekabet Kurumu Yay.
Ankara, 2019 s.161 (bkz. https://www.rekabet.gov.tr/Dosya/geneldosya/rk-terimleri-
sozlugu-2018-pdf), Erisim Tarihi: 21 Ekim 2022.
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bu sekilde oldugunu goriirse, malini bogaltmadan Suriye tarafina
dogru yola devam edebilir ve boylece rekabet eksikligi olusacagindan
fiyatlar tekrar yiikselebilirdi. Halife bu sebepten, tiiccarin indirimi
kasitli olarak yapugina hitkmederek, kendisine fiyatlarini normal
seviyeye c¢ekmesini bildirmis, ancak daha sonra konuyu tekrar
degerlendirerek, bu emrini geri ¢cekmis ve tiiccart fiyatini belirlemekte
serbest birakmistir (Déndiiren 1996, s. 123).

Burada Halife'nin ikilemde kaldigi anlagilmaktadir. Bagta
artik danisacak bir Peygamber de yoktur. Halife Omer’in ilk 6nce
distik fiyat, potansiyel rekabeti caydirmasi yoniinden yikici fiyat
kategorisinde degerlendirdigi anlagilmaktadir. Ancak Halife soruna
getirdigi ¢6ziimii kendi igine de pek sindirememis olmalidir. Zira “fryat:
normal seviyesine getivin” derken, buradaki “normal”in 6l¢iisii nedir?
Eger burada rayi¢ kastediliyor ise, ideal sartlarda fiyatlar arz ve talebe
gore olustugundan her giin ya da giin i¢inde bile yeni normaller, yeni
rayicler olusmayacak midir? Ote yandan rayic aslinda bir ortalamay:
ifade ettigine gore, tiiccar ortalamayi siirekli olarak tespit etme ve
fiyatlarina bunu yansitma ile yiikiimlii kilinmis olmayacak midir? Bu ne
kadar anlamlidir? Belli ki Omer, Hz. Peygamber’in narh konusundaki
hassasiyetini de hatrladigindan, saticilara fiyatlar konusunda yapacag:
bir telkinin bile pratikte narha giden bir yolu agmasindan ve bunun
emsal tegkil etmesinden endise etmis olmalidir. Bu yiizden de, her
ne kadar olayin anlatimindan yikici fiyat unsurlarinin pek ¢ogunun
mevcut oldugu anlagiliyorsa da, nihai olarak piyasaya miidahale
ediyor goriinmekten ¢ekinerek tiiccar: fiyatlamasinda serbest birakugi
anlagiliyor.

Yikict fiyat uygulamasinin potansiyel rekabeti caydirmasi ile
ilgili ikinci 6rnek ise Emevilerin 8. halifesi Omer bin Abdiilaziz
(d.680-6.720) doéneminde yasanmustir. Halife yerel bir tiiccar
grubunun, sehre yeni gelen tiiccarlari piyasadan uzak tutmak icin
fiyatlarinda indirim yapugini tespit etmis, fiyatlarin Allah’in elinde
oldugunu belirterek, kendilerinden bu duruma son vermelerini
istemistir (Yeniceri 1980, s. 356). Burada Omer bin Abdiilaziz'in ilk
Omer gibi tereddiitte kalmadig: ve yikict fiyat unsurlarinin olustugunu
tespit eder etmez ihlale kargi tedbir aldig1 gorillmektedir. Bu olayda
s6z konusu unsurlari,

131



132

/" Rekabet Dergisi

(i) Yerel tiiccar grubunun (kartel olusturarak) birlikte hakim
durumda olmalari,

(ii) Olagandist diisiik fiyat,

(iii) Pazara giris yapmaya ¢aligan yeni tiiccar grubundan kaynakli
rekabeti caydirma niyetine iliskin kanaat,

(iv) Pazara yeni girisin savusturulmast sonucu kartelin fiyatlari
yikseltmesi ihtimalinin goriiniir olmasi (gzkzs stratejisi ya da
hasat)

olarak sayabiliriz.'®®

5.3.14. Denetleyici ve Diizenleyici bir Otoritenin Bulunmasi

Saglikli bir piyasa diizeninin olusabilmesi i¢in gerektiginde bir hakem,
kural koyucu ya da yaptirim uygulayict olarak islev goren bir iist
otoritenin bulunmast gerektigi bugiin genel kabul gérmektedir.

Alkis (2019, s. 89) Medine Pazar’'nda Hz. Peygamber’in, temel
olarak kimsenin kimseye zarar vermeyecegi ve iyi niyetle davranacag:
bir pazar diizeni kurmaya calistigini soyler. Aksit (2004, ss. 30-32)
ve Kallek (1994, s. 186) de piyasada ortaya ¢ikabilecek zarar verici
tavirlara ve suistimallere karsi kamu otoritesinin tedbir almasinin
Hz. Peygamber’in benimsedigi serbest piyasact anlayisla ¢elismedigine
vurgu yapar. Yenigeri'ye (1996, s. 131) gore de, Hz. Muhammed’in
uygulamalarinda serbest piyasanin esas alindigi fakat bagibos bir
piyasaya da izin verilmedigi ve bu amagla bir denetim mekanizmasinin

ihdas edildigi acikea goriilebilmektedir.

Onceki béliimlerde bahsettigimiz, Mekke'nin Hilfu’l Fudal'® ve
Dartin Nedve'® gibi kurumlari bir nevi diizenleyici ve denetleyici
otorite 6rnegi olarak disiiniilebilir. Hz. Peygamber, Medine'de benzer
yapilarin olmayisindan kaynakli eksikligin farkinda olmalidir ki,
pazarda kontroliin ve denetimin saglanmas: icin bugiinkii rekabet
otoritelerinin gorevlerini'®® de iceren ve fakat daha genis yetkileri ve

16 bkz. dipnot 160.

164 bkz. bélim 3.2.5.

195 bkz. bsliim 3.2.6.

166 Islam alimi [bn Kayyim el Cevziyye (d.1292-56.1350) tekellesmelere engel olmanin
hisbe gérevleri arasinda olduguna deginir.- ake. Alkis (2019, 5.90).
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sorumluluklart olan ihtisap miiessesinin temellerini atmis'®’ ve icinde
hanimlarin da oldugu farkli sahabeleri dénem donem muhtesip
(zabita/denetim gorevlisi) olarak atamistir. Bu hanimlardan biri Sifa
Bint Abdullah digeri ise Semra bint Nitheynk'tir. Kaynaklar, Semra
bint Nitheynk'in elinde kirbagla ¢arsida dolastigini, gerekli kontrolleri
ve uyarilari yaptgini, bazen de fiili olarak miidahalede bulundugunu
yazmaktadir (Yildirim 2015, s. 58).

Medine Pazar’nda muhtesipler, yukarida pazarin 6zellikleri
olarak saydigimiz hususlar ¢ergevesinde, piyasaya tahakkiim
etmeye calisanlara kargi ¢tkmug, adil ve serbest rekabeti engelleyen
uygulamalara kargi miicadele etmis, pazarda kimse icin 6nceden bos
yer ayrilmamasini saglamis, tiriinlerin kalite kontroltinti yapmus, ol¢ii
ve tartilarin standartlara uygunlugunu denetlemis, pazarin genel asayis
ve diizenini saglamis, misteri kizigtranlary, sik ve gereksiz yemin
edenleri,'®® 169

girmeye calisanlar1 engellemis, karaborsacilara meydan vermemistir.

malini asirt 6venleri uyarmis,'® alict ile satici arasina

Mubhtesiplerin bu faaliyetlerinin, rasyonellik, 6ngoriilebilirlik,
seffaflik, standartlasma, kiyas edilebilirlik ve denetlenebilirlik gibi
rekabet¢i  bir piyasada olmasi gereken hususlarin  yerlesmesini
saglamaya yardimct oldugu soylenebilir.

5.3.15. Tekelci Uygulamalara Karg1 Islam’in Yaklagimi ve Hz.
Peygamber’in Tutumu Uzerine Genel Bir Degerlendirme

Medine Pazarini sadece bir semt pazarinda alinan zabita tedbirleri
seklinde algilamak eksik bir degerlendirme olacakur. Zira hadisler
ve ayetler incelendiginde, Medine Pazar’nin ¢ok daha derinlikli
bir ekonomik yaklagimin ve politika setinin uygulama alani oldugu
goriilecektir. Bunlar ayni zamanda eger Islam'dan sayet bir ekonomik
sistem ¢ikarilabilirse, bunun ne olabilecegi konusunda da ipucu
vermektedir. Nitekim Hz. Peygamber, bir hadisinde,

167 [slim devletlerinde genel ahlaki, kamu diizenini korumak ve denetlemekle gorevli
teskildta hisbe denilmektedir. Hz. Muhammed tarafindan baglatlan ve Hz. Omer
devrinde, carst ve pazarin denetimi adina gelistirilerek siirdiiriilen bu miiessese, sonraki
tiim Islam devletlerinde kurumsallasarak, nihayet Osmanli Devletinde de onemli
gorevler ifa etmistir. (bkz. hetps://islamansiklopedisi.org.tr/hisbe).

'8 Burada “Yemin, mala ragbeti artirir; fakat kazancin bereketini giderir” hadisi
hatirlanmalidir. (bkz. Buhari, Biiy(, 26).

19 Uriinle ilgili yanlis beklentilerin olugmamast igin.
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“Diinya mals, tatl ve ¢ekicidir. Kim onu tok gozlii bir sekilde alirsa
0 mal bereketlenir. Kim de onu acgozliiliik ve ibtirasla alirsa bereketi
kaybolur. Hrsl insanlar yiyip de bir tiir doymayan obur kimseler
gibidir. Veren el, alan elden daima iistiindiir™”°

demistir.

Bu hadisle Hz. Peygamber, hirs, aggozliilikk, oburluk ve tamah
olgulariyla, adeta tekellesme ve onun ardinda yatan psikolojinin
tarifini tapmaktadir. Ciinkii tekellesmede de “hepsi benim olsun”
anlaysi vardir. Helal kazancin Islami 6gretide gok sik vurgulandig:
bilinmektedir. Her ne kadar hadiste bu anlayis icin dogrudan helal
degildir denilmiyorsa da, bir alt tonda da olsa, “bereketi giderir”
denilerek, bu tiir kazanglarin mesrulugu sorgulanmakta, inananlar
bireysel ve toplumsal kayiplar noktasinda ik4z edilmektedir.

Ayni minvalde Kur'an'da da ayetler mevcuttur. Ornegin,

“Ey insanlar mallarinizi aranizda haksiz/batl'” yollarla yemeyin.
Ancak karsilikls riza ile yapilan ticaretle olursa baska.”'”

denilmektedir.
Alkis (2019, s. 89) bu ayetle,

“Her tiirlii akid ve sozlesmelerde bir yandan “hukukilik” ongoriiliirken,
dte yandan bunlarda “karsilikls riza” ilkesine uyum ongorillmiistiir.
Bunlardan “karsilikls riza”ilkesi serbest piyasay: ongormiis olmakzadsr.”

demektedir. Yenigeri'nin (1996, s. 131) de bu goriisii paylastig:
anlagilmaktadir. Ancak, karsilikls r1za ile serbest piyasanin 6ngérildagi
diistincesini biz aceleci ve zorlama buluyoruz. Soyle ki;

Serbest piyasa rejimi giiniimiiz diinyasinda, piyasa dist bir tercih
sonucu ortaya ¢tkan, bagka bir deyisle erk sahibi olarak devletin
benimsedigi bir ekonomik kalkinma/gelisme modelinin adidir.'”? Bir

170 Buhart, Zekat, 50.

71 Kimi mealler orjinal ifadeyi haksiz, kimi mealler de batil seklinde cevrilmistir. O
ylizden biz yakin anlamlara geldigi ve konunun 6ziinii degistirmedigi icin her iki ifadeye
de yer verdik.

172 Nisa Stiresi, 29. ayet.

173 Zeihan (2022, ss. 74-75), kapitalist, sosyalist, komiinist ve korporatist fasist olmak
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aligverisin ise alici ve satict olarak iki tarafi bulunmaktadir. Ornegin, alict
(abartils tanitim, yemin etme vb. yoluyla) malin fazla 6viilmesi sonucu
etki altunda kalma, farkinda olmadan ayipli mal alma (aldatiima),
malin niteligine iliskin yanlis bilgilendirilme vb. sebeplerle sonradan
pisman olabilir. Bu durumda iktisadi diizen yine serbest piyasacidir,
ancak alicinin rizast olusmamustir. Bu sebepten kargilikli riza ilkesi
ile serbest piyasa arasinda dogrudan bag kurulmasini biz problemli
gorlyoruz.

Ancak ¢ogu kez dikkatten kagan bir bagka husus da rizanin
tekellesme olgusuyla da ortadan kalkabilecegi gercegidir. Zira,
tekellesme ile iiretici veya saticilarin fiyatlari, nitelikleri ve kaliteyi
istedikleri gibi belirlemesi ve ihtiyag igindeki tiiketicinin de bu tiriinleri
belirlenen sartlar altinda almaya mecbur birakilmas: sonucu ortaya
ctkmaktadir ki, burada riza degil, adeta bir zorlama s6z konusudur.
Dolayistyla, ayette gecen “karsilikli riza” ifadesinde serbest piyasadan
cok, tekellesme olgusuna daha dogrudan bir atuf oldugu kanaatindeyiz.
Ancak biz burada ayetin salt tekellesmeden bahsettigini iddia etmiyor,
kargilikli rizay1 ortadan kaldiran fakeorlerden biri olarak tekellesmenin
de sayilabilecegini savliyoruz. Bu baglam icinde degerlendirildiginde
ayetin tekellesmeyi de haksiz/batl bir uygulama olarak gayrimesru
gordiigi sonucuna varabiliyoruz.

Konuya iligkin bir basgka ayette ise, ganimetlerin toplumun
degisik kesimleri arasinda paylasilmasi gerektiginden bahisle soyle
denilmektedir:

“Baylece 0 mallar, icinizden yalniz zenginler arasinda doniip dolasan

bir servet olmasin.”"7*

Burada rekabet hukuku kavramlarina daha dogrudan bir auf
oldugunu gériiyoruz. Zira ayet agtk¢a imkénlardan yararlanilmasi

lizere modern diinyada gecerli dort ekonomik model sayar. Serbest piyasact kapitalist
ckonomide (diizenleyicildenetleyici anlamda) ¢ok sinirli bir kamu miidahalesi olmakla
birlikte (iiretim, tiiketim, teknolojik gelisim, yatirim vb.) kararlarin 6zel tegebbiisler ve
kigiler tarafindan verildigini, komiinist modelde tilkenin ve toplumun tiim kaynaklarinin
belirli, siyasi, sosyal ve ekonomik hedefleri gerceklestirmek adina kamu eliyle seferber
edildigini, korporatist fagizmde ise yine belirli hedeflerin saglanmasinda devletin 6zel
sektorii kullandigint séyler.

174 Hagir Stresi, 7. ayet.
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noktasinda, sadece, “zenginler” olarak tanimlanan belirli sahislarin
hak sahibi olmasina karsi ¢ikmakta, imkanlarin olabildigince genis
bir cevreye yayilmasini istemektedir. Burada, zenginler ifadesiyle
giiniimiiz rekabet hukuku terminolojisindeki hikim durumdaki
tesebbiisler ve karteller arasinda bir irtibat kurmak kanimizca
miimkiindiir. Alkis (2019, s. 95) da bu tespitimize katlirken, ayetin
servetin tahakkiim araci olarak kullanilmasini kinadig gériisiindedir.
Tahakkiim araci derken, burada kastedilen, zenginin niifuz ve etkisini
kullanarak ganimetten daha fazla pay almasi, boylece zenginin daha
da zenginlesmesidir. Rekabet hukuku terminolojisiyle ifade edecek
olursak, tegebbiislerin rekabeti kisitlayici, engelleyici uygulamalarla
hikim durumunu gii¢lendirmesinden bahsedilmektedir.

Yine ayetteki servetin yalnizca zenginler arasinda déniip
dolasmasi (bir baska deyisle hep onlarda birikmesi, onlarm arasinda
kalmasi ve kullanilmasz) ifadesi de dikkat ¢ekicidir. Ayet bu durumu
olumsuzlamaktadir. Nitekim rekabet hukuku terminolojisiyle,
bu durum hakim durumun kétiiye kullanilmasi veya oligopol
piyasalarda sik goriilen anlagma, uyum eylem ve kararlar sebebi
ile rekabetin olusamadigi, ortadan kalkugi durumlara kargilik
gelmektedir. Ciinkii sonug¢ olarak bu durumlarda pazar payinin
rakipler aleyhine haksiz sekilde artmasi ve tiiketici istismarina yol agan
asir1 fiyatlandirmalar ortaya ¢ikmakra, boylelikle ayetin isaret ettigi
gibi, servet hep dar bir ¢evrenin elinde kalmaktadir.

5.4. Medine Pazari Ilkeleri ve Islam’in Yayilma Dinamikleri
Arasindaki ili§ki Uzerine Bir Degerlendirme

Bilindigi gibi Hz. Peygamber’in miladi 632 yilindaki vefatina kadar
olan siiregte Islam tiim Arabistan yarimadasina hikim olmustu.
Ondan sonra ise hizla yayilmasina devam etmis ve 80 sene i¢inde Orta
Asyada Mevaraiinnehirden'” Ispanya’ya'’® kadar olan genis bir alani
hakimiyetine almisti. Kuskusuz bu hizli yayilma biiyiik olciide askeri
fetihler sayesinde elde edilen bir basartydi. Ancak sonraki yillarda da

17> Kaynaklar bolgenin Miisliman Araplar tarafindan fethinin miladi 706 ve 715
arasinda énemli 6l¢iide tamamlandigint yazmakeadir. bkz. hteps://islamansiklopedisi.
org.tr/maveraunnehir, Erisim Tarihi: 27 Eyliil 2022.

176 Emevi komutani Tarik Bin Ziyad'in Ispanya’ya ayak bastig1 tarih miladi 711'dir. bkz.
hteps://islamansiklopedisi.org.tr/endulus, Erisim Tarihi: 27 Eyliil 2022.
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[slam daha diisiik bir hizda da olsa yine yayilmaya devam etmisti.
[ste bu siirecte tiiccarlarin rolii literatiirde iizerinde durulan bir konu

olagelmistir."””

Medine Pazari 6rneginde de gordigiimiiz sekilde, serbest ve
adil ticaretin giivence aluna alinmasi, giris engellerinin ortadan
kaldirilmasi, pazardaki arz-talep durumu bagta olmak iizere piyasaya
iliskin bilgi asimetrisinin minimuma indirilmesi ve tekellesmenin
onlenmesi gibi hususlar tam rekabet¢i ya da ona yakin bir piyasa
yapisina yol acacagi icin, verimlilik yiiksek ve fakat kir marjlar
disiik olacakur. Bu durum, tiiccart farkli pazarlar bulmak gayesiyle
uzak erimli seyahate sevk ve tesvik edecektir. Tiiccar yeni pazarlar
ararken bir taraftan da, kendi inang ve kiiltiiriinti farkli cografyalara
tastyacak ve tanitacakur. Aksi durumda ise, rekabet ortaminin zayif
oldugu, kése baslarinin tutuldugu ve béylelikle kar marjlarinin yiiksek
oldugu durumlar ise atalete yol agacak, toplum refahi zarar goriirken,
tiiccar hali hazirdaki tatli ve kolay kazan¢ diizeninden memnun,
dinamizmini kaybedecektir. Kanimizca bu husus, Medine Pazari’'nda
Hz. Muhammed’in uygulamaya koydugu ilkelerin énemini, [slam’in
yayilma dinamiklerini ve bu ikisi arasindaki iligkiyi anlamada 6nemli
bir noktadir.

Kalesi (1990, s. 180) rekabet¢i ortamin tiiccart degisik ¢oziim
arayislarina sevk etmesi, dinamik ve diri tutmasi baglaminda, Medine
Pazarr’'nda yetisen dénemin ileri gelen tiiccarlarindan Abdurrahman
Ibn Avf’in su sozlerini aktarir:

“Abdurrahman Ibn Avfa soruyorlar; “Bu kadar biiyiik serveti nasil
kazandin?” O soyle cevap veriyor: “Satis esnasinda ¢ok az kira raz
oldum. Hig¢ bir miisteriyi bos cevirmedim. Hatta bir giin bin deveyi
sermayesine sattim. Yalmz dizlerindeki ipleri kalmisti. Her ip bir
dirhem degerinde idi. Boylece bin deveden kazancim bin dirhem oldu.”

Bu ifadeleri, ayni zamanda Medine Pazar’indaki rekabet sartlar:
hakkinda bir fikir vermesi agisindan da kayda deger buluyoruz. Ote
yandan, konumuzun sinirlarint hayli asacagi icin bu kadarla yetiniyor,

77 Bu durumun 6rnekleri icin bkz. Wormser (2014) ve Michalopoulos, Naghavi &
Prarolo (2018).
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Medine Pazari ve sonraki yillarda onun 6rneklik ettigi Islam sehirlerinin
diger pazarlarindaki rekabet sartlarinin Islam’in yayilma dinamikleri
tizerinde nasil bir etkide bulunmus olabileceginin arasurmacilar i¢in
verimli bir saha olabilecegini degerlendiriyoruz.

SONUC

Hz. Peygamber’in Medine'de kurdugu pazar bir model olarak, ¢aglar
boyu siirecek Islam iktisadinin temel alindig1 bir laboratuvar gorevi
yapmis ve giiniimiize de rekabet hukuku agisindan 6nemli veriler
saglamugtir (Colak 2023, s. 44). Ancak buna ragmen, [slami ilkelerin
ve uygulamalarin gliniimiiz rekabet hukuku ile ne derece uyumlu
oldugu ve buralardan hangi derslerin ¢ikarilabilecegi hususu, yeterince
islenmis biralan degildir. Bunun sebebi kanimizca, ¢ogu ilahiyatci, daha
az sayida tarih ve iktisat disiplinlerinden gelen yazarlarca olusturulan
yerli literatiirde, tekellesme ve kartellesme gibi konularin hep dar
bir ¢ergevede, salt tiiketici haklart veya tiiketici zarar1 baglaminda
ele aliniyor olmasidir. Calismamizda kendilerine referans verdigimiz
Safak (1979), Arslan (1994), Dondiiren (1996), Yeniceri (1996),
Aksit (2004), Alkis (2019), Cora (2020) gibi yazarlarda da 6rneklerine
rastladigimiz sekilde, tekellesmeden kaynakl: yiiksek fiyatlar sebebiyle
tikketiciden tireticiye rant aktarimi oldugu, tekellesmenin 6nlenmesi
ile amaglananin tiiketicilerin korunmasi oldugu yoniinde yaygin bir
kanaat oldugu gériilmektedir. Oysaki tiiketicinin korunmasi, tiiketici
faydasi veya refahi, rekabet hukuku uygulamasinin hedeflerinden
yalnizca biridir. Kaldi ki, amag sadece tiiketici refahi ise, bu durumu
saglamak icin serbest piyasa diizeni olmazsa olmaz da degildir. Zira
petrol zengini bir tilke titketim trinlerini siibvanse edebilir. Ya da
sosyalist bir rejimde oldugu gibi, devlet vatandasina belirli bir hayat
standardini garanti ederek onlart korumus olur. Nitekim modern 6ncesi
dénemde de yaygin olan sabit fiyat/narh uygulamalari ile toplumun
gecim zorluguna diigmemesi ve sosyal huzursuzluklarin énlenmesi
amaclanmugstir. Oysaki rekabet politikasinin farkli amaglari, dolayli ve
dolaysiz baska faydalar: da bulunmaktadir. Bunlar; verimlilik, kaynak
etkinligi, sermayenin tabana yayilmasi, firsat esitligi, teknik gelisme
ve inovasyon, girisimciligi tesvik etme, gelir adaletsizligini azaltma ve
uluslararasi alanda rekabetci bir ekonomi yaratma vb. olarak sayilabilir
ki, bunlar da ancak serbest piyasa ekonomisi icinde miimkiindiir.
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Ayrica tiiketiciler gibi, rakiplerin hukukunun gozetilmesi de rekabet
hukuku konularindandir. Rekabetin kaybolmasi ile sadece tiiketiciden
degil, aslinda piyasanin tiim paydaslarindan tekelciye rant aktarilmis
olur. Bu rant aktarimi ise sadece finansal bir maliyet olarak degil,
yukarida saydigimiz rekabet politikasi amaglarinin sekteye ugramasi
ve genel toplumsal zarar olarak da kendini gosterir.

Kanimizca bu sorunlu bakis, iktisadi hayatin dogast ve isleyisi ile
rekabet hukukunun teorik gercevesi hakkindaki bilgi eksikliginden
kaynaklanmaktadir. Halbuki rekabet politikasinin diger amaglar
da goz oOniine alinarak yapilacak okumalar degisik ufuklarin
oniimiize serilmesine vesile olabilir. Bu bakimdan, bizimki gibi farkls
disiplinlerden gelen uzmanlarin iladhiyat-rekabet hukuku-iktisat
kesisiminde yapacagi baska caligmalarin da kiymetli ve verimkar

olacagina inantyoruz. '”®

Ornegin, daha o6nce bahsettigimiz'”® Nisa stiresi 29. ayette
ongoriilen “karsilikls riza” ilkesini tekrar hatirlayalim. Kargilikl rizayz,
sadece tiretici/tiiccar ile nihai tiiketici arasinda bir akitlesme olarak dar
bir kapsamda okumak yerine, kanimizca ticaret ekosistemini olusturan
(mevcut ve potansiyel rakiplerin de dahil oldugn) tim paydaglarin rizasi
olarak diistiinmek gerekir. Zira tekelci ve adil olmayan uygulamalarla
piyasa digina itilmek rakiplerin de razi olacag: bir durum degildir.
Kald: ki bu durum, ayni zamanda nihai tiiketiciyi de bir ya da birkag¢
tedarik¢iye mecbur birakacagindan, onlar agisindan da riza olgusu
tam olarak gergeklesmis sayilamayacaktir. Bu bakimdan Islam’in,
piyasa aktorlerinin birbirlerine tahakkiimiinii reddeden bir yaklagimi
oldugu sdylenebilir. Nitekim konuyla baglantili bir baska ayette de bu
noktaya bir isaret oldugu distintilebilir:

“Rabbin rizk: diledigine bol verir, diledigine daraltsr. Siiphesiz ki O,
kullarmdan haberdardsr, (onlary) cok iyi goriir.™*°

Ayette, kimin ne kadar kazanacaginin (ya da Lslami terminolojiyle
rizkinin ne kadar takdir edildiginin) 6nceden bilinemeyecegi ifade

178 Nitekim son yillarda Islam hukuku uygulamalarint modern rekabet hukuku araglartyla
incelemeye tabi tutan bir takim ¢alismalarin ortaya ¢ikiyor olmast da umut vericidir.
Bunun bir érnegi icin bkz. Kamer (2020).

179 bkz. béliim 5.4.

180 {gra Stiresi, 30. ayet.
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edilmektedir. Buradan diiriist ¢alisan ve isini dogru yapan (verimli
¢alisan) rakipleri, gayri adil ve ticari teamiillere aykiri olarak
engellemeye ve piyasa disina itmeye calismanin olumlu goériilmedigi
sonucuna varilabilir. Zira, ayetle bir tesebbiistin/tliccarin basarisinin
ancak is hayaunin dogal akisi igerisinde ortaya ¢ikabilecegi, bu
siirece miidahale etmenin yanlis oldugu imlenmis olmaktadir. Bu
agidan bakildiginda, rekabet politikasinin; firsat esitligi, girisimci
saylsinin artmast, sermayenin tabana yayilmasi ve bdylece toplumsal
esitsizliklerin dengelenmesi gibi tiiketici refahi digindaki amaclarina
da Islam’in alan agtig1 yoniinde bir okuma yapmak miimkiin hale

gelmektedir.

Nitekim, rekabet hukuku ve politikasi, adil ticaret anlayisini
temel alan, serbest piyasa ekonomisinin saglikli igleyisi icin ortaya
konmus ve modern endiistri toplumunun kompleks ihtiyaclarindan'®!
kaynaklanmis ilke ve kurallar biitiintidiir. Arastirmamiz esnasinda
gordiitk ki; rekabet kurallarinin izleri tarihin eski devirlerinde bile,
kimi zaman niive halinde, kimi zaman da giiniimiiz uygulamalarina
olduk¢a yakin formlarda sasirtict bicimde kargimiza ¢ikabilmektedir.
Ancak paradoksal olarak bu izlere, ge¢misi ¢ok eskilere uzanan
gorkemli medeniyet merkezlerinde ya da kudretli imparatorluklarin
stnirlart igerisinde degil, onlarin periferisinde bulunan ticaret
ckosistemlerinde rastlanmaktadir. Zira, modernite 6ncesinde, toprak
gelirinin vergilendirilmesine dayali bir askeri/btirokratik aristokrasi
seklinde orgiitlenen imparatorluk yapilari piyasa diizeni i¢in bogucu
ortamlardi. Buralarda piyasa diizeninin ve kurallarinin olusabilmesi
miimkiin degildi. Ticaret ekosistemleri ancak, imparatorluk yapilarinin
fethetmeye deger gormedigi zor cografyalarda tutunabilmis, kendi is
modellerini/aglarint olusturabildikleri 6l¢iide de geligebilmislerdi.
Modern kapitalizm 6ncesinde, piyasa diizeni iste ancak boyle devletsiz
bir ortamda bir tiiccarlar toplulugu seklinde ortaya ¢ikabiliyordu.
Bunun bir 6rnegi olan Mekke’'nin merkezinde yer aldig1 ekosistemdi.
Hz. Muhammed, bu ekosistem icinde yetisirken edindigi bir takim
gozlem ve tecriibeler sayesinde, topluma, tiiketiciye ve ticaret erbabina
en yararli, en iyi diizenin ne olabilecegine iliskin kafasinda bir fikir

181 Rekabet kanunlar diinyada ilk olarak ABD’de, biiyiik problem haline gelen tréstleri
kontrol ve denetim altina almak i¢in 1890’laren itibaren ortaya ¢tkmugstir. bkz. heeps://
en.wikipedia.org/wiki/Sherman_Antitrusc_Act
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olusturmus olmalidir. Zira Medine'ye gelir gelmez 6nce camiyi,
hemen arkasindan da Medine Pazari adi verilen ¢arstyr kurmustur
(Koehler 2014, 16). Anlagilan, bu fikirleri bir an 6nce uygulamaya
koymak istiyordu. Elbette, o donem bunlar1 “rekabet ilkeleri” seklinde
ifade etmiyordu. Calisgmamizda da orneklerini gosterdigimiz sekilde,
ticaret ahlaki, dogru ve diiriist ticaretin ilkeleri veya alig veris adabi
cercevesinde ortaya koyuyordu. Zira Hz. Peygamber her seyden 6nce
ahldk ve maneviyata dayanan bir diizen inga etmeye c¢alisiyordu.
Diristligin egemen oldugu, yalan, hile ve aldatmaya yer olmayan,
kargilikli rizanin ve toplumsal giivenin esas oldugu, miiminlerin
birbirlerinin haklarina girmedigi, adalete riayet edilen bir toplum
kurmay1 hedefliyordu. Bu anlayisin ekonomik hayata yansimasi ise
Medine Pazarr’nda viicut buluyordu. Béylece, Hz. Peygamber aslinda
Mekke ekosisteminde ortaya ¢ikan piyasa diizenini, ticari pratikleri
reforme etmis, onlara denetim ve kurallilik getirmis, bunlari da bir tist
ilkeye baglayarak, evrensel bir ¢ergeveye oturtmus oluyordu. Zira bu
ilke ve kurallar bugiin de gecerli ve bunlara rekabet kurallar1 deniliyor.
Nitekim biz de ¢alijmamizda, Medine Pazari ilkeleriyle giiniimiiz
rekabet hukuku anlayigi arasinda dikkate deger ortiismeler oldugunu
ornekleriyle gosterdik. Kanimizca Medine Pazari tecriibesinin tarihsel
ve iktisadi 6nemi de burada yatmaktadir.

Pazara getirdigi ilkelerle Hz. Muhammed, aslinda bize sunu
soylemis oluyordu: Piyasa serbest/6zgiir olmalidir (iist ilke) ancak
bu serbestiyet ancak bir takim kurallara (rekaber kurallar:) riayet
edilirse, piyasanin miidahaleye ugramadan, arz ve talep dengesi
icinde, akici ve diizgiin islemesini saglayacak, sonucunda da bireylere
ve topluma maksimum fayda getirecektir. Bylece, Hz. Peygamber’in,
iktisadi isleyisin en ideal bi¢imini bizim bugiin rekabetci serbest piyasa
ckonomisi dedigimiz model icinde buldugunu séyleyebiliyoruz. Bu
modelde, ayetler, hadisler ve Medine Pazari uygulamasinin gosterdigi
sekilde kalite, nitelik ve 6l¢ii standartlarina dikkat edilmis, boylece
tirtin ve hizmetlerin mukayesesi yapilabilmis, tiiketiciler ihtiyaglarini
degisik secenekler arasindan adil bir fiyatla temin edebilmis, 6te
yandan tiiccara rekabetci piyasa sartlari icinde fiyatini belirleyebilme
hakk: taninmis, bu sekilde sermaye birikimi giivence altina alinmus,
girisimcilik 6zendirilmis ve etkin kaynak dagilimi da saglanmug
oluyordu. Iste bu gergevede, rakiplerin centilmence bir yaris icinde

141



142

/" Rekabet Dergisi

oldugu ve bunun da piyasa denetim ve gozetim mekanizmasiyla
giivence altina alindigt bir yapi ortaya ¢ikiyordu.

Ayrica biittin bunlardan anliyoruz ki, giintimiiziin rekabet kurallar
aslinda bir grup Amerikali senatériin ya da Britkseldeki Komisyon
biirokratlarinin hazirladiklari ruhsuz kanunlardan ibaret degildir.
Zira ahlakli, dogru, diiriist, giivenli, tim paydaglarin haklarinin
korundugu adil bir piyasa isleyisinin nasil olmasi gerektigine iligkin
olarak antik ¢aglardan bu yana gelisen/evrimlesen, ticari kurallar,
pratikler, teamiiller ve konsensiisler s6z konusudur. Medine Pazar’'nda
ortaya konan ilkeleri de, bu mirasin 6nemli bir pargast olarak gormek
gerekmektedir. Iste bu tarihsel tecriibe ve birikim, kanimizca, modern
kapitalist sistemin ihtiyaglarina uyarlanarak ve sistematize edilerek
giiniimiizde karsimiza rekabet kurallart olarak ¢ikmaktadir.

Nitekim tarihi siirecte de zaman zaman bu birikimi temsilen
birilerinin ¢ikugi, ideal piyasa diizeninin ne sekilde olmasi gerektigi
tizerinde kafa yordugu, gozlemler, ¢ikarimlar yapugt ve bunlari belirli
bir butiinliik icinde anlatmaya ¢alistigs gortilmektedir. Adam Smith’in
18.yyda “Uluslarin Zenginligi” adli eserinde yaptg: gibi. Ya da Hz.
Muhammed’in hadislerinde ve Kur’an ayetlerinde ortaya ¢ikug: gibi.

Ama calisgmamizda ¢okga yararlandigimiz bir yazar olan Koehler’in
onceki boliimlerde yer verdigimiz yerinde tespitiyle,'® Adam Smith,
“goriinmez el” kavramlagtirmasi ile serbest piyasa diisiincesinin babast
olarak iktisat tarihinde 6ne ¢ikartlirken, onunla benzer yaklagimlart
olan Hz. Muhammed’e hi¢ yer verilmemesi bir eksikliktir. Kanimizca
bu durum, konuyla ilgili literatiirtin agirlikla tiretildigi Batili akademik
cevrelerin Hz. Muhammed’i dini 6nderve devletbagkani kimligi disinda
tanimamasindandir.'® Bizim Medine Pazari ekseninde yapugimiz
caligmayla bir amacimiz da Hz. Peygamber’in Adam Smith'den 1150
sene 6nce bu alana yapugi somut katkilar1 gozler 6niine sermek oldu.

Hatta bir adim daha ileri giderek, Hz. Muhammed’in katkisinin Adam

182 Bkz. Bsliim 5.3.12’nin sonu.

183 Koehler (2014, s. 145) Muhammed Peygamber gibi ekonomiyle ve piyasalarla
ilgili siklikla goriis belirten, takipgilerine tavsiye ve telkinlerde bulunan bagka dini
onderin bulunmadigini séyler. Bu anlamda, Hz. Muhammed’in bir istisna oldugunu
varsayabiliriz. Belki de, din ve maneviyat ile 6zdeslestirilen kimselerin parayla pulla isi
olmayacag; algisi yiiziinden, Peygamber’in tiiccar/iktisatgi-diistiniir yonii fazla aragtirma
konusu olmamustir.
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Smith'ten de fazla oldugunu 6ne siirmek miimkiindiir. Zira o, Smith
gibi sadece teorik bakisla, gozlemci olmakla yetinmeyip, Medine Pazari
tecriibesinin de gosterdigi gibi, rekabet ilkelerini bilfiil uygulamugtir.

Ozetleyecek olursak, Hz. Peygamber’in uygulamalarinin modern
rekabet hukuku acisindan temel 6nemi kanimizca sudur: Kendi
doneminde; dogru, adil ve ahlakli ticaretin gercevesini ¢izen
Medine Pazar1 uygulamasi, giiniimiiz rekabet kurallarinin tarihsel
dayanagina ve mesruiyetine de isaret etmis olmaktadir. Oyleyse
rekabet kurallari, ig ahlakinin ve adil ticaretin evrensel ve zamansiz
ilkelerinin en rafine gekliyle giiniimiizde ortaya ¢ikmig halidir
denilebilir.

Umulur ki, 6niimiizdeki donemde kendi tarih ve kiiltiir mirasimiz
icinden rekabet hukuku ve iliskili konulara katki yapmis kisi ve
uygulamalar1 giin yiiziine ¢ikartp, i¢ ve dis platformlar araciligiyla
kendi insanimiza ve diinyaya tanitalim. Bu ¢alismamizin bu ¢er¢evede
kiiciik bir adim, bir katki olmasini umuyorum.
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Abstract

Enforcement of laws continues to become decentralized each passing day by
the recognition of supranational institutions jurisdictions, the emergence
of alternative dispute resolution mechanisms, and the integration of
blockchain technology into the judicial system; states are still resisting ro
maintain their centralised and privileged positions by prioritising the public
order notwithstanding. The opening gambit of decentralisation current was
the Eco Swiss decision with the acceptance of arbitrability of compensation
claims caused by anti-competitive conduct brought flexibility for external
controls of market democracy. Then, decentralised system was cemented
by Regulation 1/2003 enabling Member States to be capable of imposing
public enforcement that necessitates the National Competition Authorities
(NCAs), and national courts enforce EU law subject to divergent national
procedures. Finally, the latest decentralisation current in hand is the
incorporation of blockchain technologies into competition law to increase
efficiencies in adjudgment. To contribute a revolutionist strenuousness to
Jfind common ground between blockchain and antitrust through chipping
in with this discussion, the study agnises the involvement of this technology
as either a disruption of markets or a better environment for consumer
welfare (by providing digital justice). Considering all the facts covered
hitherto, to conceptualise the mixed picture of decentralisation, the study
attempts to lead the way for this bittersweet current by taking substantial
references from EU competition law.
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Ozet

Ulkeler iistii  kurumlarin  yargr yetkilerinin taminmasi, alternatif
uyusmazlik ¢oziim mekanizmalarinin etkinlik kazanmasi ve blok zincir
teknolojilerinin yarg: sistemine entegrasyonu gibi gelismelere ragmen
devletler kamu diizeninin saglanmast gerekgesini one siirmek suretiyle
merkezi ve ayricalikls konumlarini korumak icin direng gostermektedirler.
Ancak buna ragmen hukukun merkeziyetsizlesmesine iliskin siirecin
devam ettigi goriilmektedir. Avrupa Birligi (AB) ekseninde ilk onemli
merkeziyetsizlesme merhalesi, Eco Swiss karar: ile piyasa demokrasisinin
dis denetimleri igin esncklik getiren rekabete aykir: davranigtan
kaynaklanan ozel hukuka iliskin tazminat taleplerinin  tabkime
elverisliliginin kabuliidiir. Ikinci merbale ise AB iiye devletlerinin rekabet
otoriteleri ve wulusal mahkemelerinin AB mevzuatlarini uygulamaya
yonelten 2003/1 sayis AB Konsey Tiiziigii olarak addedilebilir. Son
kertede, gelencksel yargi yollarini destekleyici ve bazen de alternatif
yollar sunan blok zincir teknolojilerinin cevrimici wyusmaziik ¢oziim
platformlar: gibi yasal siireclere entegrasyonu olarak nitelendirilebilir.
Tiim bu siire¢ 151ginda ortaya konan ‘dijital adaleti’ ve ‘etkin rekabet
ortamini’ saglayabilecek regiilasyon onerileri dgretide oldukea tartigmals
bir alan teskil etmektedir. Bu ¢alisma da merkeziyetsizlesme olgusunun
ozellikle rekabet hukuku yoniinden etkilerinin degerlendirilmesi ve
hukuken cercevelendirilebilmesine yonelik olarak bilhassa AB rekabet
hukuku uygulamalar: ekseninde temel tartismalar sunmaktadr.

Anahtar Kelimeler: Merkeziyetsizlestirme, AB Rekaber Hukuku,
2003/1 sayils AB Konsey Tiiziigii, Blok Zincir, Tabkim Edilebilirlik
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INTRODUCTION

Regulating technological advancements is a continuing concern
within law, as the development and spread of technology have a
direct bearing on law. In particular, since that inventions can be made
in a much shorter time compared to the past (Sulzenko, 1999, p.
21) regulators are always blindsided - therein lies the rub. In light
of digital transformation process, states, corporations, banks have
restructured, and this change is on an ongoing basis. For instance, as
stated by Goodwin (2015), ‘Uber, the world’s largest taxi company,
owns no vehicles. Facebook, the world’s popular media owner, creates
no content. Alibaba, the most valuable retailer, has no inventory.
And Airbnb, the world’s largest accommodation provider, owns no
real estate. Something interesting is happening.” It is not surprising
that endeavours to regulate digital markets, which have become even
more decentralized with Web 3.0 (De Filippi, 2019), have failed.
The law is constantly chasing technology and trying to regulate it
somehow, just as Tom chases Jerry, but how can the law regulate a
developing process? Put in our tuppence worth, by restricting it only.
In this regard, instead of relying on regulatory ex-ante interventions,
which would possibly close the door to technological rewards, ex post
remedial interventions may be more beneficial to reap the benefits
of technology (Portuese, 2021, p. 92; OECD, 2021; Sanjuan, 2021,
p- 2). The innovations (legal challenges) brought by technology were
initially tried to be solved by following the conventional legal routes,
but as seen hitherto, this method was not applicable due to the sui
generis form of technological advancements. For instance, in the
context of competition law, digital markets were initially treated as a
special form of conventional markets. This is because the relationship
between law and technology is in a delicate balance. On the one
hand, technological progress would likely be slowed down if ex-ante
regulations are intensified (Aghion, 2019). On the other hand, the
excessive precedence of technology to the law will create an abandoned
and unfair dimension. Even though it seems near to impossible to
nullify the law in unregulated territories of technology, a legal system
that integrates technology has a clear advantage over other systems.

In the last quarter century, evolutionary developments have
occurred concerning decentralised steps taken in EU competition
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law enforcement. First, private claims arising out of competition
law disagreements were accepted as arbitrable.’ Second, public
competition law enforcement follows a decentralised system defined
by the ‘Council Regulation No 1/2003 On the Implementation of
the Rules on Competition Laid Down in Articles 81 and 82 of the
Treaty (Regulation 1/2003)’ with the national Member States taking
the lead of EU competition law enforcement (based on Articles 101
and/or 102 TFEU).* Finally, through intensified using of digital
platforms and incorporating blockchain technologies thoroughly
redressed contemporary understanding of EU competition law.” In
light of all the facts covered, this study examines decentralised and
pseudonymous nature of technology in the context of this three-stage
decentralisation current in EU competition law.

The structure of this article takes the form of five sections, together
with this preliminary section that remarks on the roust of the possibility
to ignore or integrate decentralised concepts into competition law. In
the second section, a legal and economic analysis of decentralisation
will be demonstrated along with the settled case-law and theoretical
arguments. The third section will discuss the three phases of
decentralisation in EU competition law by discussing the fundamental
terms, such as rule of law, subsidiarity and amicus curiae. The
following section will discuss competition law enforcement in illiberal
surrounding by particularly focusing on whether or not competition
law is a tool for achieving political aims, instead of providing a fair
order. By throwing political side of competition law into question,
it will be argued the decrease in trust in states due to heterodox and
populist policies (democratic erosion) as well as criticism to political
justifications seen in contemporary enforcement of competition law.
The final (fifth) section will present concluding remarks to show a
full understanding of the decentralisation in competition law and
recommendations for further research.

3 Eco Swiss China Ltd v Benetton International NV, C-126/97 (1999).

# Council Regulation (EC) No 1/2003 of 16 December 2002 on the implementation of
the rules on competition laid down in Articles 81 and 82 of the Treaty, OJ L (2003).

> For the first time, it has also come to the fore in the United American Corp v. Bitmain
case in the context of competition law, and it is almost certain that these kinds of cases
will be encountered more often when considered of transaction volume in crypto
markets. United American Corp. v. Bitmain Inc., 1:18-cv-25106, District Court, S.D.
Florida, (2021).
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I. LEGAL AND ECONOMIC ANALYSIS OF
DECENTRALISATION

Decentralisation is a quiet revolution, which has been identified as
one of the most significant reforms of the past 50 years (OECD,
2019a), when Posner (1974, p. 343) has already stated the injustice on
the basis of regulatory activities with the ‘regulatory capture’ theory.
According to this claim, regulatory agencies make the regulations for
not the general interest but the interest groups’™ private interests. In
other words, regulators, as well as affiliated interest groups, represent
a centralised system that feeds off itself as represented by the famous
Johnny Hart and Brant Parker cartoon that “whoever has the gold
makes the rules” (Parker and Hart, 1976). This is called the Golden
Rule, which could be expanded to read whoever makes the rules takes
the gold. Therefore, liberalism along with legal decentralisation is
currently on the march in the interest of justice. In this regard, Evans,
Richmond, and Shields (2005, p. 74) indicated that “rew modes of
control have emerged under neoliberalism which have been characterized
as the paradox of centralized decentralization”.

Nevertheless, even though decentralisation is the order of the day,
it should not be seen as a panacea as it has multi-faceted dimensions
in the political, administrative and fiscal spheres (OECD, 2019b). In
the most general sense, it refers to the reduction or even disappearance
of the governing power of a central authority (Boko, 2002, p. 1;
Schneider, 2019, p. 265). Decentralized systems hold tremendous
promise in replacing command-and-control hierarchies. In terms
of law, decentralisation should be interpreted as the involvement
of non-legal actors such as financial experts in the decision-making
process passivating the judge’s role (Ojo, 2015)° or the replacement
of judiciary institutions by autonomous organisations with the help
of the latest technologies such as blockchain (Allen, 2020, p. 53),
since it could close “the gap between the normative signals and the
desired act of compliance” (Brownsword, 2021, p. 55). So, instead of
imposing a purely court-centric process on the litigants for the sake of

¢ Also see, Estate of Edgar A. Berg v. Commissioner, 61 T.C.M. 2949 (1991); Daubert v.
Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579 (1993); Pepper v Hart, 3 WLR 1032
(1992).
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the access to justice; various mechanisms including but not limited to
going to arbitration or entering into self-executed smart contracts can
be provided where justice can be served outside the court by offering

more options (Katsh and Rabinovich-Einy, 2017, p. 41).

The idea that decentralisation is better for governance because a
joint control mechanism is always better than one controlling other is
also open to interpretation. For example, in the networked information
economy, Bitcoin draws its strength from the decentralised peer-to-
peer consensus network that does not need any guarantee from a
third party (Benkler, 2006, p. 3). Also, transactions in a decentralised
environment would probably be conducted quicker in connection
with the less bureaucratic procedures. This could be instantiated by
the rise of decentralised finance (DeFi) that demonstrates an anarcho-
capitalist system, which is almost ungovernable (World Economic
Forum, 2021). Ultimately, the idealized utopian decentralised system
has now been established by humans with the help of technology.
In this regard, the biggest task falls to the law, while the technology
developed with artificial intelligence and blockchain technologies
replaces the previous systems.

The subdisciplines of law, where the legal dimension of
decentralization is most discussed, are generally the areas where
public and private laws intersect, such as competition and intellectual
property laws. This is because private law areas are already quite
suitable for decentralisation, whereas public law disputes, which
are related to the sovereign right of a state and public order, tend
to be considered under a centralised structure. Yet, very few studies
have investigated the impact of decentralisation on specific areas of
law (Panagou and Vavalis, 2020; Cooter, 1996, p. 1643; Salami,
2021, p. 429; Di Vita, 2015), thereinafter, this study will focus on
conceptualising the enigmata notion of the decentralisation in terms
of EU competition law, which was reshaped after the competition was
relocated in digital markets. Digital market structures, which play a
dominant role in diversified market failures, increase entropy in legal
systems. In this context, the need for competition law in order to
ensure effective competition in the markets is becoming more and
more indispensable. However, it must be noted that competition law
practices should not aim to interfere with the free market or to hinder
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technological developments but should be brought to the agenda in
order to neutralize the externalities arising out of the free market.
Although the fundamental basis of the liberal doctrine is based on the
philosophy of not intervening in the market (hands-off approach), the
most ideal alternative (second-best option) available regarding these
externalities that may arise from the decentralized order is to prevent
irregularities in the market with the effective use of competition law
instruments.

With the widespread use of information and communication
technologies, the economic order, which is called the information
economy, has transformed and modernised towards an order that
can be more accurately called the digital economy, with the much
more effective and widespread use of the internet today. That is to
say, a new era has started both in economic and legal terms with the
blockchain technology that makes asset transfer possible, while the
Internet technology could only provide transfers of information.
The main difference between these two orders is that information
and communication technologies could be controlled by the
state (centralized) in the information economy, while the digital
economy represents an area that is very difficult to regulate (i.e. more
decentralized). Schrepel (2019, p. 281) explained this situation as
below:

“Because blockchain is decentralized, anonymous, and immutable,
questions arise regarding the ability to detect anticompetitive practices
and their perpetrators. Nevertheless, the decentralized nature of
blockchain forces us to consider the legitimacy of antitrust law,
which rests on centralized legal structures and enforcement that are
inconsistent with blockchain’s trustless nature; although, antitrust is
still needed. This is the blockchain antitrust paradox.”

The decentralization of current legal and economic models by
technological developments, as a groundswell, results in the execution
of anti-competitive actions in commercial relations much easier.”
Moreover, with the realisation of the Web 3.0 project, which is

7 In this respect, although it has not yet been brought up in the context of EU competition
law, in US antitrust law, with the decision of United American Corp. v Bitmain, Inc., the
application of blockchain technologies to competition law was scrutinized.
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expressed as the transformation of the internet into a decentralized
platform based on blockchains, concerted actions and abuse of
dominant position will become more widespread and the scope of
intervention of competition law to these actions will be considerably
narrowed. Hence, it is necessary to employ a proactive approach by
taking advantage of the open nature of competition law provisions
in the global village® in default of geographical borders due to the
accessibility of the Internet by everyone.

II. DECENTRALISATION WAVES OF COMPETITION LAW:
DEVELOPMENTAL PHASES OF DECENTRALISED
JUSTICE

This section demonstrates the triptych evolvement of decentralised
EU competition law. The first step was taken by enabling arbitration
opportunities in terms of claiming compensation stemming from
competition law infringements. This development emanated from
insufficiencies of traditional resolution channels provided by national
and supranational courts due to its sumptuousand protracted processes.
Furthermore, as the existing remedies failed to resolve contradictions
due to several reasons (such as heterodox and populist policies, which
will be examined in the next section), it would not be wrong to consider
arbitration as a result of seeking decentralized justice, which the
parties will somehow frame themselves by determining the arbitrator,
deciding the applicable law, etc. The adoption of Regulation 1/2003
could be regarded as the second step, which added an international
dimension to competition law (Whelan, 2013) by requiring national
competition law enforcers to apply the relevant provisions of EU
competition law as long as related conduct affects trade between the
Member States. Pursuant to this Regulation, the national competition
authorities (NCAs) and national courts apply the EU competition
rules according to divergent national procedures and may impose a
variety of sanctions. The third wave with the integration of blockchain
technologies into competition law, the European Commission (the
EC) has is gradually losing its powers. Blockchain technology in law

& The term of the global village was firstly used by McLuhan (1992) to demonstrate
the place where relationships between individual-individual and individual-society have
become virtualized and decentralized.
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represents a decentralised justice as the (mainly cross-border) dispute
is settled by blockchain products cemented by smart contracts,
algorithms, and Internet of Things (IoT) that become more common
by e-commerce and credit card companies due to its provision of
transparent, unalterable, cheaper and ultra-fast transactions.

A. The First Generation of Decentralised Competition Law
Regime: Arbitrability of Competition Law Claims

The exiguousness of EU competition law enforcement was stated in
the preamble of Regulation 1/2003 as follows: “The centralised scheme
[...] hampers application of the Community competition rules by the
courts and competition authorities of the Member States, and the
system of notification it involves prevents the EC from concentrating
its resources on curbing the most serious infringements. It also imposes
considerable costs on undertakings.™ To dispose of said hitches,
the Commission took a step back by empowering the NCAs. Since
then, the EC had no longer to provide in-advance assessments but to
provide guidance letters when requested.'® Therefore, at some point,
companies are ultimately liable for self-assessing to their conduct. In
this context, for the decentralised application of antitrust provisions,
which is one of the main conflictual purposes of the Regulation
1/2003, some companies have preferred the arbitration milieu to
determine the anticompetitive characteristics of their conduct. In fact,
this way exactly fits the spirit of the Regulation even though it does not
mention about arbitration with regard to decentralised (outsourced)
enforcement of EU competition law. This is debateable in terms of
whether the option to go arbitration is indeed dropped off the map or
is intendedly excluded to pave the way.

There was a serious concern that undertakings could create an
alternative platform to enjoy in an anticompetitive environment by
avoiding the investigations conducted through EC, NCAs and state

? Council Regulation (EC) No 1/2003 of 16 December 2002 on the implementation of
the rules on competition laid down in Articles 81 and 82 of the Treaty (2003) OJ L 1,
preamble 3.

' Commission Notice on informal guidance relating to novel questions concerning
Article 81 and 82 of the EC Treaty that arise in individual cases (guidance letters), OJ C
101, 78-80 (2004).
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courts (Komninos, 2009, p. 4; Werner, 1995, p. 23) because the fact
that competition law’s rzison détre (reason for being) is rather for
reflecting public policies into market requires to make states’ presences
felt. Nevertheless, arbitration was already an unnamed practice for
behavioural commitments under Article 9 of the Regulation 1/2003
when it comes to procedural remedies (Edward, 2001, p. 569). On
that note, Komninos (2009, p. 6), accordingly expressed that “zhis
delegation of competition law enforcement to private justice constitutes a
clear indicator of complementarity between arbitration and competition
law”. In one regard, it can be interpreted as the transfer of self-
assessment responsibility to arbitrators as to whether companies’ own
transactions constitute a violation in the context of competition law.
Another regard, one can also interpret that the silence of the Regulation
gives content to the arbitration for competition law disputes, especially
during merger cases for the follow-up of the parties’ behavioural
remedies.

Decentralisation of EU competition law does not mean that
decisions to be taken by national authorities or courts will be upon
the EC’s approach, as it would demonstrate a direct violation of the
uniform application of EU law provisions (Vassileios, 1998, p. 98;
Jean-Victor and Thierry, 2005, p. 262) as per Article 3 of Regulation
1/2003. Therefore, so to speak, it refers to a sort of centralised
decentralisation. It means that although competition law disputes
are largely arbitrable, it will be expected that the decisions will be
made in line with the EC’s approach. There are various mechanisms
in place (as set forth in Articles 11 to 13, and 15 of the Regulation
1/2003, the ECN — European Competition Network) to ensure
consistency across the Member States. In addition, there are other
more authoritative options for national courts to seek the Court of
Justice of the European Union (CJEU) for advice on the interpretation
of EU competition law under Article 267 TFEU (preliminary
reference procedure).!' Nevertheless, it should be noted that except
for clear-cut cartels, almost all cases are open to interpretation, which
based on the well-implementation of competition policy. Therefore,
novel issues regarding the interpretation of Article 101 and 102

"It should be noted that arbitral tribunals are not regarded as courts and therefore, they
cannot utilise this procedure.
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TFEU can actually be quite political. Thus, opening a new door to
the arbitration may at least minimize the political dimension of the
decisions and mean that the provisions are applied in a purer way with
the grammatical interpretation of provisions. Although this situation
has very positive results for companies in terms of legal clarity, it may
also have negative consequences for the reflection of public policies
on the market. Providing an arbitration way for competition law
disputes has therefore long been discussed without a consensus. Due
to the fact that the concept of arbitrability is directly related to the
sovereign rights of nations and public order, the dispute subject,
which is suitable for arbitration in one country, may not be qualified as
arbitrable in another country (Pamboukis, 2009, p. 122). States have
prohibited alternative dispute resolution models through mechanisms
other than national judicial authorities in the light of their judicial
sovereignty. In this sense, general tendency is that competition law
disputes are suitable for arbitration, in particular for compensation
claims (Benson, 2000; Shavell, 1995; Drahozal and Wittrock, 2008).
The cases in which the parties have full power of disposition with their
free will are generally considered for contractual relations that are far
from the concept of public order. In this context, competition law
disputes generally arise from a violation related to public law, such as
concerted practice or abuse of dominant position. However, matters
such as claims for compensation remain in the field of private law and
are among the situations that the parties can negotiate under free will.

With regard to the arbitration of competition law in practice, at
the outset, it should be noted that arbitration takes its source from the
principle of freedom of contract; therefore, the limits of freedom of
contract will also determine the limits of arbitrability. In September
2019, Shell China Co. Ltd, which carried on its activities in China,
included an arbitration clause in its contracts. The Supreme Court of
China stated that the public interest in competition law outweighs
the freedom of contract, and consequently, the disputes arising from
competition law are not suitable for arbitration (Zhou, 2019; Chan,
2020; Bu, 2021)."* This decision was criticized by Redfern et al. on
the ground that paternalistic approaches of judicial systems over-

12 See in particular, Shell China Co. Ltd v Shanxi Changlin Co. Ltd, Jing Min Xia
Zhong No. 44 (2019).
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expand the public order concept (Redfern, Hunter and Blackaby,
2005). However, considering EU competition law, the arbitrability of
competition law claim was verified by the Eco-Swiss decision (Segan,
2018, p. 423) in which watch manufacturers Benetton International
NV, Eco Swiss China Time LTD, and Bulova Corporation have signed
an 8-year license agreement authorizing the Netherlands Arbitration
Center for the resolution of possible disputes. Based on the agreement,
watches will be manufactured by Eco Swiss as subcontractor to be
sold by the trademarks of Bulova and Benetton. After a certain period
of time, Benetton has notified other parties to terminate the license
agreement, and this request was denied. The Netherland Arbitration
Institute, consequently, fined Benetton with $30 million due to unjust
termination of the license agreement. Then, Benetton appealed this
decision for the reason that the termination of the license agreement
was related to public order according to the Danish Code of Civil
Procedure, and also violated Article 101 TFEU as it contained market-
sharing provisions. The court of appeal, accordingly, found the claims
justified since the provisions of the related agreement are of public
order, the arbitral tribunal is obliged to apply the provision of Article
101 TFEU ex officio even if it must exceed the will of the parties (de
Groot, 2008). Subsequently, the CJEU had the final word that public
interest might be a cause of discontinuance in case of the violation of
Article 101 TFEU. In a plainer statement, although the Court of Justice
has stated that the supervision of arbitral awards should be limited and
specific only to exceptional cases. The provisions of EU competition
law are among the basic provisions to be necessarily considered, in
which the arbitrators are obliged to take these provisions into account
per se.?

All in all, “the more uncertain the state of the world, the greater
the desirability of a flexible method for resolving disputes, thus
implying a preference of arbitration over litigation in public courts”
(Mactli, 2001, p. 940). Thus, the acceptance of arbitrability of
private enforcement for each idiosyncratic antitrust case has reflected
this overall tendency and regarded as one the leading precipitating
incidents for the decentralisation of EU competition law. On one
level, competition law and arbitration represent a par excellence

13 Eco-Swiss, supra note 2, para 39.
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system to boost the free market economy by liberating undertakings
to solve their own problems. From a different viewpoint, they are an
incompatible pair due to creating private autonomy. This debate is not
new, it has been going on for a long time (Komninos, 2008; Marquis
and Cisotta, 2015; Hahn, 1983; Baudenbacher and Schnyder, 1996;
Spiegel, 2002; Belissing, 2003). Arbitral awards produce the 7es
judicata effects as judgment. Courts generally do not lay an obstacle
in the enforcement of foreign arbitral awards. As stated, annulment or
refusal of the execution of the arbitral award will only be in question
in limited cases; the limit of this substantive control is public order
and the inability to rule beyond the request (di Brozolo, 2008, p. 8).
In the context of EU competition law enforcement decentralisation,
the central control mechanism is only to determine whether the
competition law provisions and even policies are applied correctly
during the enforcement of the arbitral awards. In this context, the
application of the competition policy can be maintained by the non-
enforcement of the decisions made by the arbitral tribunal (Illie
and Seow, 2017)." Therefore, allowing for the arbitration milieu in
competition law could be argued as a second step to clear the way for
decentralised justice although to a lesser extent.

In the current climate, the emergence of various different disputes
stemming from progressive expansion of trade necessitates more
functional resolution systems (Paulsson, 2013, p. 2-7; Pamboukis,
2009, p. 123; Gaillard and Savage, 1999, p. 2-21; Born, 2010; Sweet
and Grisel, 2017), and arbitration is the most preferred one among
them (Bridgeman, 2008; Loevinger, 1969; Geradin, 2016; Geradin
and Villano, 2017). Further, arbitration is generally acknowledged as
a method belonging to free societies to resolve disputes on the basis
of “free will” without detriment to public order (Paulsson, 2013). As
conflict parties freely choose their arbitral committee by considering
their self-interests, this practice of litigants could be regarded as a type
of forum shopping. However, when the conflict is affiliated to public
order, as in the Articles 101 and 102 TFEU, sharp limits are drawn

' See also, Eco-Swiss, supra note 2; Vincenzo Manfredi v Lloyd Adriatico Assicurazioni
SpA, C-295-298/04, ECLI:EU:C:2006:461 (2006); SA Thales Air Defense v. GIE
Euromissile, C-295/04 (2002); Marketing Displays International Inc. v Van Raalte
Reclame B.V., Case 04/694 and 04/695 (2005); Societe SNF SAS v. Societe Cytech
Industries BV, Case 04/19673 (2006).
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to arbitrability of the subject’ because states must pursue the balance
between public and private justice in areas crossing the frontiers of

public spheres (Carbonneau, 2009).

B. The Second Generation: Decentralised Competition Law
Regime: Decentralised Enforcement

1. Decentralisation of Public enforcement of EU Competition Law

Previously, pursuant to Regulation 17/62 EU competition law
enforcement centred in the hands of the EC mainly due to Article 9(1)
which conferred ‘sole power’ on the EC to ‘declare [Article 101 TFEU]
inapplicable according to [Article 101(3) TFEU]'. This exclusive right
granted to the EC made it difficult for the NCAs and national courts
to fully involve in the enforcement process. Besides, in late 1990s only
half of the NCAs had power under domestic law to enforce the EU
competition rules (Jones and Sufrin, 2016, p. 887). Consequently,
centralised competition law enforcement by the EC increased in scale
and scope, which meant the great quantities of notified cases that
did not pose a real threat to competition within the internal market
prevented the EC from detecting and punishing serious infringements
and thus, also from ensuring effective supervision.'® Therefore, the
1999 White Paper proposed a decentralised application of the EU
competition rules and intensified ex post supervision in relation to
simplifying administrative formalities for undertakings, enhancing
the role of NCAs and courts in implementing competition law

15 Competition is a sui generis phenomenon that has always existed throughout history
and manifested itself with the urge to survive and to have more. In the process of
modernization of laws and societies, competition law has been one of the most effective
public enforcement instruments as it could eliminate market failures to sustain effective
functioning of free markets, which are the guarantee of the liberal economic systems
and the unregulated areas. In this sense, public enforcement does not constitute an
obstacle to liberal policies, on the contrary, it contributes to the creation of a free market
environment to increase social welfare by ensuring the effective use of competitive
resources.

' In order to deal with this problem, the Commission had in the majority of cases
refrained from taking a formal decision and instead issued so-called comfort letters which
were an informal measure not provided for in Regulation 17. Comfort letters were issued
directly by the Directorate General for Competition (DG Comp) stating that the file was
closed since no troublesome restrictions were apparent.
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while enabling the EC to focus on more serious infringements of
competition law (Malinauskaite, 2019, chap. 4). The White Paper
led to the adoption of Regulation 1/2003, which eradicated an
obsolete notification system and established the premises for a more
decentralised application of Union competition rules by the NCAs and
national courts in addition to the EC. NCAs and national courts have
become key pillars of the application of EU competition law, which
to a large extent, developed into the “law of the land” throughout the
EU. Inevitably, the NCAs and national courts have grown into the
main enforcers of EU competition law. It seems that the EC reinforces
this unavoidable development in the ECN+ Directive” aimed at
empowering the NCAs to be more effective enforcers by equipping
them with the necessary tools/powers similar to the EC.

2. The Evolving Nature of Private Enforcement of EU
Competition Law

Already, the 1999 White Paper and subsequently, Regulation 1/2003
noted the role of national courts to award compensation for damages,'®
yet, they do not provide any mechanism to enforce it. In 1999, in its
landmark rulings namely Courage’and later in Manfredi*® the CJEU
acknowledged that “any individual can claim compensation for the
harm suffered where there is causal relationship between that harm and
an agreement or practice prohibited under Article [101 TFEU]”. This
right to damages is a matter of EU law itself. However, the exercise of
this right was left for the Member States to implement subject to the
principles of equivalence and effectiveness. In practice, it meant that
even though infringements of the competition law provisions were

17 Directive (EU) 2019/1 of the European Parliament and of the Council of 11 December
2018 to empower the competition authorities of the Member States to be more effective
enforcers and to ensure the proper functioning of the internal market, PE/42/2018/
REV/1, O] L 11, (2019).

'8 Para 100 of the White paper refers that the system of direct applicability will enable
victims of antitrust infringements to obtain compensation of damages. Commission
(1999). Recital 7 of Regulation 1/2003 states that national courts protect the
subjective rights under Union law, for example, by awarding damages to the victims of
infringements.

' Courage Ltd v Bernard Crehan and Bernard Crehan v Courage Ltd and Others, Case
C-453/99. ECLI:EU:C:2001:465 (2001).

? Vincenzo Manfredi v Lloyd Adriatico Assicurazioni SpA, supra note 13.
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proven by the NCAs, in most cases, the victims of those infringements
have not been able to gain full compensation before the national
courts of the Member States. There were marked differences between
the rules in the Member States governing actions for damages for
infringements of EU or national competition law.

Against this background, the EC published the Green Paper
in 2005* and then the White Paper in 2008* to understand and
improve the ineflicacy of the private enforcement system in the EU.
Specifically, the Green paper and an accompanying Working Paper®
merely identified the problem - “total underdevelopment” of private
enforcement in the then 25 Member States (save Germany, the
Netherlands, the United Kingdom), and set the purpose to identify
the main obstacles to a more efficient system of damages claims. On
the other hand, the White Paper took a step further — it considered
the adoption of guidelines and suggested specific policy measures so
that all victims of EU antitrust infringements could effectively access
redress mechanisms in order to be fully compensated for the harm
they had suffered. The EC acknowledged in its White Paper and
supporting documents that the legal framework for more effective
antitrust damages actions should be based on a genuinely European
approach. While the White Paper and accompanying documents*
led to an informal draft text of a Directive, which was disseminated
to some interested stakeholders in 2009, but was never published
(Morais, 2011). This initiative was not completely abandoned, and
steps to introduce a directive gained momentum in 2012, when the
EC announced its intention to set common minimum standards for
effective private antitrust enforcement in all Member States, which led
to a proposal for a legislative instrument - a mix of regulation® being

I Green Paper - Damages actions for breach of the EC antitrust rules, COM(2005) 672,
(2005).

2 White Paper on damages actions for breach of the EC antitrust rules, COM(2008)
165, (2008).

» Damages Actions for breach of the EC antitrust rules, COM(2005) 672, (2005).

# Commission staff working paper accompanying the White paper on damages actions
for breach of the EC antitrust rules, SEC(2008) 404, (2008); Commission staff working
document accompanying document to the White paper on damages actions for breach
of the EC antitrust rules - Impact assessment SEC(2008) 405, (2008).

» There were other legislative instruments discussed, such as a regulation, or the mix of
regulation and directive. Yet, a directive came out as a winner. Proposal for a Directive
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published. The Directive on certain rules governing antitrust actions
for damages (commonly known as the Antitrust Damages Directive)
came to life on 10 November 2014.

3. The Complementary Nature of Public and Private
Enforcement Mechanisms

The complementary nature of public and private enforcement of the
competition rules is undeniable and has been envisaged in several
documents. As noted in the previous sub-section, Regulation 1/2003
and supplementary documents have set the foundation for private
enforcement, whererecital 7 notes that “when deciding disputesbetween
private individuals, [national courts] protect the subjective rights
under [Union] law, for example by awarding damages to the victims
of infringements. The role of the national courts here complements
that of the competition authorities of the Member States”.? The
Notice further reinforces that “the complementary functions of the
Commission and Member States’ competition authorities acting as
public enforcers and the Member States’ courts that rule on private

lawsuits in order to safeguard the rights of individuals deriving from
Articles [101 and 102(2) TFEU]”.#” It further notes that “public

enforcers cannot investigate all complaints”.*®

The importance of private enforcement as a complementary
enforcement mechanism to public enforcement was also highlighted by
the former Commissioner Monti, where he uttered that the possibility
for victims of anticompetitive practices to claim compensation
for losses caused by such practices would strengthen the deterrent
effect of the competition rules and help to create a stronger culture
of compliance with, and enforcement of, those rules (European
Commission, 2004; Woods, Sinclair and Ashton, 2004). Therefore,
public and private enforcement are related and, most importantly,

of the European Parliament and of the Council on certain rules governing actions for
damages under national law for infringements of the competition law provisions of the
Member States and of the European Union, COM(2013) 404, (2013).

¢ Regulation 1/2003, Recital 7.

¥ Commission Notice on the handling of complaints by the EC under Articles 81 and
82 of the EC Treaty, O] C 101, 65-77, at para 1 (2004).

% Id., para 8.
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mutually reinforcing. Indeed, private antitrust damage actions can
complement public enforcement by strengthening deterrence, for
instance, by empowering victims to challenge anti-competitive
practices directly (OECD, 2016). Public enforcement facilitates
private actions via so-called follow-on actions (i.e., claims brought
after a competition authority has established the infringement). The
International Competition Network (ICN) reports that a substantial
number of antitrust damages claims are built upon a competition
authority’s finding of an infringement (International Competition
Network, 2019). Follow-on claims cases are easier to pursue, as it
alleviates the most challenging burden to claimants, that is establishing
an infringement, which involves complex competition investigations.
In addition, those claims also prevent defendants from attempting
to re-litigate a finding of infringement (provided the possibilities of
appeal have been exhausted), thereby promoting legal certainty and the
coherent application of competition law (International Competition
Network, 2019). The Antitrust Damages Directive reinforces that
“[t]lo ensure effective private enforcement actions under civil law
and effective public enforcement by competition authorities, both
tools are required to interact to ensure maximum effectiveness of the
competition rules”.?”” The following sub-section will further discuss
the steps taken by the Antitrust Damages Directive to improve the
interaction between public and private enforcement of the competition
rules.

4. Settlement, Leniency and Compensation Claims

The Antitrust Damages Directive attempts to strike a balance between
public and private enforcement, by including specific rules and
safeguards, ensuring that national competition authorities can continue
to effectively enforce competition rules while also ensuring that victims
of antitrust violations can seek compensation. Specifically, tension can
arise in relation to leniency and settlement mechanisms. For instance,
applying for leniency can become less attractive if the leniency applicant

¥ Directive 2014/104/EU of the European Parliament and of the Council of 26
November 2014 on certain rules governing actions for damages under national law
for infringements of the competition law provisions of the Member States and of the
European Union, OJ L 349, Recital 6, (2014).
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is later more exposed to antitrust damages claims than parties that have
not applied for leniency (International Competition Network, 2019).
Leniency programs offer businesses involved in cartels the possibility
to come forward and bring evidence to competition authorities in
exchange for total immunity or partial immunity (reduction of fines).
This program is based on the prisoner’s dilemma in order to create
distrust amongst cartel participants due to a constant threat that
one of them may report the cartel to the authorities. This program
enables the competition authorities to increase the rate of detection
of secret cartels, which by definition are difficult to discover and to
deter undertakings from entering into such agreements. Therefore, to
ensure that the purpose of leniency programmes is not undermined,
the Antitrust Damages Directive introduces a blacklist, as leniency
statements and settlement submissions are not to be disclosed at any
time. A settlement procedure for cartels, allows the EC and NCA
to settle cartel cases through a simplified procedure enabling to save
resources. Under this procedure, a 10% fine reduction can be rewarded
for the formal acknowledgement of an undertaking’s participation in
the cartel and its liability for it. Settlement agreements can be reached
either with all participants of a cartel or some of them (the so called —
‘hybrid’ settlement).>® As a result, the NCAs and the EC can benefit
from a shorter, quicker administrative process and therefore, a lowered
number of appeals, saving public resources. However, this also means
that authorities would take less detailed decisions, which can be
disadvantageous for claimants in cartel damage claim proceedings.

C. Third Wave: Blockchain Technology and Digital Justice

Blockchain, with a decentralised structure, has a great potential to
eliminate intermediary institutions (including states). In blockchains,
there is no centralised structure that controls and approves the entries
and exits of the chain, and all can join blockchains on the condition
that they accept the system’s basic rules, so-called protocols protected
by cryptography and enforced by consensus. Therefore, there is no need
for a central authority to approve on-blockchain transactions. This
system is yet new but seems procompetitive in terms of minimising

% Regulation 622/2008; Commission Notice on the conduct of settlement procedures
in view of the adoption of Decisions pursuant to Article 7 and Article 23 of Council
Regulation (EC) 1/2003 in cartel cases, O] C 256, (2015).
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concerted practices in conventional markets through disintermediating
blockchain networks, where decentralised and decentralised practices
are made (Schrepel, 2021; OECD, 2019a).

Blockchain technology provides a distributed database without
a central control point and a centralized network, where blocks are
linked like a chain. That is to say, blockchain does not need a central
authority or intermediaries such as banks and internet platforms
(Cong and He, 2018; Lianos, 2019); instead, it bases on the common
approval and trust of its users. In other words, no user can individually
control the data in blockchains. Thus, blockchain becomes grounds
for decentralised organisations. It is estimated that 10% of the
world’s gross domestic product will be stocked with blockchain by
2027 (World Economic Forum, 2015). On this opportunity, several
scholars considered blockchain-based decentralised organisations as
disruptive innovations that will potentially restructure and shape the
economic, institutional, and social structures (Lianos, 2019, p. 7;
Schéning and Tagara, 2018). For this very reason, the EC, on February
1, 2018, in parallel with the European Single Digital Market Strategy,
established the EU Blockchain Observatory and Forum to follow the
developments in blockchain technology by identifying the pearls and
pitfalls arising with this technology (European Commission, 2018).

It is worthy of notice that blockchain, by its nature, offers both
procompetitive advantages (such as catalysing the international trade
volume via expedited transactions with the least-cost path, deregulated
transactions via smart contracts, diffusion of Innovations, increase in
choice, etc.) and anticompetitive risks (concerted practices and the
risk of cartelisation, privacy concerns (De Filippi, 2016), price-fixing,
standard-setting, easier exchange of information, deny accessing
blockchains, etc.). Clearly saying, for example, smart contracts, which
are self-executing when certain conditions are met, can cause anti-
competitive outcomes since it helps the parties to act in harmony.
It also has the potential to increase the trust of cartel members in
each other and stabilize the cartels due to the automatic monitoring
of intra-cartel actions as it eases sensitive data sharing (Hutchinson
and Egorova, 2020, p. 101). In other words, it increases the risk of
coordination and drives the market to become more oligopolistic.
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It was appropriately stated that competition laws in effect
are hinged on centralised legal organisations and therefore, not
compatible with blockchain applications (Hutchinson and Egorova,
2020, p. 84). Accordingly, the EC as a centralised regulator run
foul of regulating blockchain technologies (Werbach, 2018, p. 16).
Given that decentralisation by blockchains is a foregone conclusion,
centralised authorities should be restructured themselves (Friedman,
1962, p. 33) with the same technology, which was currently seen as
the best governance model (Hutchinson and Egorova, 2020, p. 101;
Abramowicz, 2016). Nevertheless, anonymous, transparent, and
decentralised nature of blockchains poses serious problems regarding
the detection of anti-competitive conduct. Nevertheless, although
there may be potential anticompetitive consequences, there is a risk of
Type 1 error (false positive; it occurs when one rejects a null hypothesis
that is actullay true) in intervening in the market through regulation
on the blockchain. For this reason, it would be more accurate to
direct the market with more temporary (short-sighted) competition
law interventions (Hutchinson and Egovora, 2020, p. 82). It should
consequently be noted that no matter how problematic it may be,
there is a blissful ignorance of taking ex-ante measures hitherto in as
much as blockchain technology is still premature.

It is foreseen that the elimination of intermediaries as a result of
the feature of blockchain being independent from a center will have
effects on the competitive level as well. Lianos (2019, p. 12-17) stated
that “competition for the market” was effective in the emergence of
traditional platforms, and this situation resulted in the concentration
of markets where platform competition was effective and in market
power as a result of network effects and switching costs. On the
other hand, the broker takes the biggest share of the surplus in the
network; however, he states that the competition for the market
has turned into intra-market competition and the market power of
the intermediaries is limited due to the limited network effects in
blockchain platforms, free entry and exit, and the absence of exchange
costs that prevent the transition to other blockchains. In particular,
one of the most important features of public blockchains is that all
transactions are open to everyone, as stated above. As a matter of fact,
the unique distributed structure of the blockchain, which ensures that
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the transaction records are available to all peers, also strengthens this
transparency (Lianos, 2019, p. 10-11). In their studies, Catalini and
Tucker (2018, p. 5-12) indicated that the big data they collect on
the users of traditional platforms creates market power and makes it
difficult for enterprises that do not have this data to enter the market,
but this kind of market power is not possible due to the record of data
and transactions on public blockchain platforms. However, on the
pessimistic side, the authors point out that there is a control problem
and coordination risk in blockchains.

Blockchain is a tailor-made decentralised technology to prevent
monopolisation, as it builds up trust for all market participants to
behave without any constraints imposed by central authorities. In fact,
blockchain technology is called as a ‘trust machine’ as it allows value
transfer between parties who do not know each other (The Economist,
2015). Blockchain-based competition violations have been revealed
few and far between, as antitrust tools are inadequate to detect those,
and sanctions are quite enigmatic due to the immutability feature of
blockchain (Guegan, 2017). Also, it is highly controversial whether a
decentralized blockchain without any legal personality has a dominant
position (Huberman, Leshno and Moallemi, 2017; De Filippi, 2018).

There was a common ground that the debut of platform economies
had the potential to take big businesses’ places with great hope,
however, those hopes were later shattered (Cohen, 2017; Lehdonvirta
etal., 2019; Vergne, 2020). The case in point is so-called decentralized
firms like Facebook and Uber, which have become de facto monopolies
due to network effects (Vergne, 2020).

However, with Blockchain-supported organisations and platforms,
the subject of competition has turned from ‘competition for the
market’ to ‘competition within the market’, and the market power of
the intermediaries is consequently limited due to the limited network
effects in the absence of exchange costs that prevent the transition
to other blockchains. Furthermore, one of the other reasons why
blockchains are a more competitive structure with limited network
effects is that participants who are not satisfied with the consensus
mechanism of a blockchain, create a new blockchain by copying the
historical record of transactions (i.e., fork) (Lianos, 2019, p. 12-17;
Berryhill, Bourgery and Hanson, 2018, p. 30-31).
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All things considered, the view that competition law does not
actually have a general welfare purpose, but rather increases capitalist
(monopolistic) exploitation (Unger, 2015; Fox and Sullivan, 1987), is
an indication of the need for decentralisation. By this means, according
to Schrepel (2019, p. 67), the only thing that should be decentralised
is the competitive process because competition law aims to increase
consumer welfare, and centralized outcomes are often the scenario
that provides the most benefits to the consumer. Consumers will get
the maximal better off, as the competition in the market increases and
companies can freely transact by the courtesy of decentralisation as a
consequence of blockchain technology (Schragger, 2010).

The concept of decentralisation referred to in the US is often
misunderstood, therefore it should be pointed out that anti-monopoly,
anti-trust and anti-centralisation are non-synonymous. So, it would
be an incomplete argument to interpret the “antitrust” concept as
the law of minimizing the concentration of the parties because US
Antitrust law provisions (particularly Articles 1 and 2 of the Sherman
Act) prevent centralisation only if competition on merits is harmed.
With reference to argumentum a contrario, it can be concluded that
a centralised structure is meant to be justifiable as long as it benefits
consumer welfare.®" In this context, the US Supreme Court, which
initially advocated the decentralization of industrial power by any
means,”” later interpreted decentralization as an outcome of the
creation of a competitive process, not an aim.* This means that
decentralised outcomes were prevailed over efliciency; accordingly,
even if a merger improves consumer welfare, it may be prohibited for
structural reasons (Schrepel, 2021, p. 71; Kovacic, 1990, p. 1439).
In this context, the very recent decision of the American Corporation
v. Bitmain, it was stated that the manipulation in the Bitcoin cash
cryptocurrency market harmed Bitcoin stakeholders and that Bitcoin,
which emerged as a decentralized structure, was tried to be centralized
with Bitcoin Cash, and this violated the relevant articles of the
Sherman Act.**

3! Brook Group Ltd. v. Brown & Williamson Tobacco Corp., 509 U.S. 209, 22-24
(1993); Verizon v. Trinko, 540 U.S. 398, 407-408 (2004); Leegin Creative Leather
Products, Inc. v. PSKS, Inc., 551 U.S. 877, 128 (2007).

32 United States v. Columbia Steel Co. 334 U.S. 495, 536 (1948).
3 Brown Shoe Co., Inc. v. United States, 370 U.S. 294 (1962).

3% United American Corp. v. Bitmain, Inc., supra note 4.
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When the approaches of European courts and agencies are
examined, it is emphasized that centralization does not pose a problem
as long as it creates a level playing field.* Undistorted competition in
the common market is considered the main objective for the sake of
consumer welfare and the better functioning of the internal market.*
Thatis, EU competition law takes into account not only direct damages
to consumer welfare but also direct and indirect damages to internal
markets (Dabbah, 2010, p. 164; Jones and Sufrin, 2016, 34).” In this
context, the application area of EU competition law is not getting any
narrower, and this necessitates a one-size-fits-all approach, which is
alike the theory of ordo-liberalism developed by Freiburg School to
harmonise the economic interests of Member States by proactively
foreseeing controllable economic actors (Gerber, 1998, p. 240;
Deutscher and Makris, 2017; Talbot, 2016, p. 264-289; Anchustegui,
2015; Jones and Sufrin, 2016, p. 27-28). In other words, “what really
matters is protecting an effective competitive process and not simply
protecting competitors” (European Commission, 2019). Hence,
it can be argued that blockchain applications will not contradict
antitrust provisions as long as it boosts the competitive process. In
fact, the anticipated benefit by decentralization is almost the same as
that expected from EU competition law.

Competition law and blockchain technology complement each
other in terms of their natural outcomes, which is decentralisation
of transactional power (Schrepel, 2021). In other words, both
blockchain and competition law serve to establish a free competition
environment in decentralised markets by neutralising intermediaries
and anticompetitive conduct, respectively. Ultimately, competition
law, by its very nature, has dynamic and adaptable features that make
redressing actual needs and trends possible (Erdem, 2021, p. 83).
Within this context, the cross-border nature of blockchain would

3 Intel Corp. Inc. v. European Commission, Case C-413/14 P, ECLI:EU:C:2017:632
(2017).

3 European Union, 7he Treaty on the European Union, Protocol No 27, on the Internal
Market and Competition, O] C83 (2008); Konkurrensverket v TeliaSonera Sverige AB,
Case C-52/09, ECLLI:EU:C:2011:83, paras 20-21 (2011).

37 Hoffman-La Roche & Co. AG v Commission of the European Communities, Case
85/76, ECR 1979-00461, para. 6 (1979); Kanal 5 Ltd and TV 4 AB v Foreningen
Svenska Tonsdttares Internationella Musikbyra (STIM) upa., Case C-52/07,
ECLLI:EU:C:2008:703, para. 25 (2008).
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likely be very useful for the diversification of international commercial
relations and multinational corporations’ activities, which will cause
difficulties in determining the applicable law (Bastiat, 2015, p. 33).

III. COMPETITION LAW ENFORCEMENT IN ILLIBERAL
SURROUNDING

a) Critics to Contemporary Application of Competition Law

The free-market environment provided by competition law to
businesses reduces prices and increases product diversity. However,
this seemingly positive process undoubtedly comes at a price.*® For
example, as competitive markets are highly effective at accelerating
cycles of destruction and consumption, this leads to environmental
pollution. Everyone must bear this cost, which increases given that
the competition between profit-oriented companies intensifies.
Competitive markets also have negative effects on society with the
phenomenon of ‘corporate power’, which is a growing problem since
they are not as benevolent and innocent as it seems, and while it should
serve the dispersion of power, it prepares a suitable environment for
the creation of power (Meagher, 2020). It is an undeniable reality
that market actors are in an effort to deviate in every way within
the framework permitted by law in order to keep money and power
together. The issue here is to determine what costs will be incurred on
behalf of consumers and, more importantly, society in the creation of
this power, and to what extent legal opportunities will be provided
for the emergence of such power. Today, almost every sector (such as
technology, food, medicine, etc.) appears in the form of oligopolistic
markets with large actors, which have subsequently become national
and even international actors in shaping competition policies and
other policies with the market power they have gained. The capabilities
of industrial giants, which have become even stronger than states, are
-in theory- the result of free markets, whose boundaries are drawn by
democratic processes. Therefore, the current form of the market with

3% Competition refers to a strife between producers who want to sell their products to
customers, or a process that results in decreased social benefit in line with the producers’
goals of gaining more profit from consumers. In other words, the free market secured by
an effective competitive environment is not free from externalities.
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a less intervention only helps those big players inadvertently, which
greases the skids towards a decentralised order. In the context of all
this discussion, competition in the free market is only a euphemism
for the fact that the already powerful actor gains more power.

According to the Friedman doctrine, which is expressed as ‘the social
responsibility of business is to increase its profits’, the main purpose of
companies is to increase the earnings of their shareholders (Friedman,
1970). This doctrine, which forms the basis of the views of today’s
Chicago School of Economics, focuses on answering the questions
of whether companies have a social responsibility and, if so, what it
is. In other words, the Friedman doctrine is the product of a debate
that started on the question of whether only a real person has social
responsibility or whether a legal (artificial) person can also have social
responsibility. Directors of corporations are essentially employees of
the company owners and are therefore directly accountable to their
employers. This responsibility is to ensure that the owners of the
company make as much profit as possible. To put it in a different way,
the basic expectation and purpose of the formation of a company are
to make a profit. It should be noted that this situation will differ for
the executives of the companies established for pro bono work. In this
context, the expected service from the managers would be to provide
the foreordained service without a hitch (Friedman, 1970).

In his argument on social responsibility of businesses, Friedman
(1970) stated that managers can have many personal responsibilities,
and consequently accepted that these people have social responsibilities
towards their own family, conscience, feelings, city, or country where
they are attached. However, it is underlined that the manager acts as
the principal responsible person, not as a proxy. When the relevant
company manager is bounded by a proxy relationship, his social
responsibility should be perceived as acting in the interest of the
employers. For example, although the price increase is in favour of the
company, avoiding the price increase to keep inflation constant with
a sense of social responsibility by the manager will damage the proxy
relationship between the company and the manager. Because here, the
manager spends on an asset that does not belong to him for general
social benefit, and since the returns of the shareholders are seriously
damaged as a consequence of these expenses, the managers should
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avoid such inconvenient situations by putting the company’s interests
first. This is why the responsibility of managers to shareholders and
stakeholders always diverges.

The theoretical issue to be discussed here is whether the company’s
shareholders or the company itself should be accepted as the employer
of the company manager. Friedman clearly stated that company
directors are employees of company shareholders and must act in
the interests of managers. He associates this with the fact that the
directors are selected and appointed by the shareholders of the
company within the framework of a proxy relationship. The main
argument behind this whole idea is that companies are a legal fiction
that does not exist, and therefore the assets of the company belong
directly to the shareholders (Friedman, 1970). Academic studies that
followed the Friedman’s doctrine concluded that the primary mission
of managers is to make money for company shareholders (Friedman,
1970; Jensen and Meckling, 1976).” Hence, it becomes normal
that companies act solely in the interests of their shareholders in the
context of shareholder activism. However, by doing this, profits are
individualized by shareholders while the rest of society has to exact a
toll. In this regard, competition law faces severe criticism to an extent
as it hitches of establishing grounds for a balance mechanism in an
economic order because companies ultimately compete on a low price
for their substitute goods, and the cost of presenting low prices to
customers (and more generally, the society) is ignored. Therefore, even
if the EC gets into the mainstream of “intensifying competition”, this
contemporary understanding could be toxic and leads to a race to
the bottom (Meagher, 2020; Stucke and Ezrachi, 2020). One should
always remind the Europewide horsemeat scandal in 2013 due to the
proliferation of cheap frozen beef burgers and ready meals (Lawrence,
2013).

The bottommost critic of contemporary application of EU
competition law is that the EC makes matters worse while trying to be
helpful because of its passive position when it comes to concentrations
(Wu, 2018). In particular, examples of killer acquisitions approved by
competition authorities permissively -just because they comply with
the legislation- are increasing (Baker, 2019).

% For a counter claim, see, Steve Denning, 7he Leaders Guide to Radical Management
(Jossey-Bass 2010).
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However, on the other hand, the EC strictly refuses to permit mergers
made with sustainability considerations or for the sake of competing
with monopolies. Accordingly, there is an expectation that the EC
investigations should evolve into stricter procedures by avoiding the
dawn raids and safeguarding both consumers’ and companies’ interests.
All in all, practices that often seem procompetitive are easily excused
as type 1 errors, but in the end many anticompetitive practices are
allowed under type 2 errors.** While, the neoliberal economic order
enforces its own rules (Clein, 2021, p. 538), competition law, though
futile, tries to place a round rock on the top of the sharp mountain,

just like Sisyphus.

b) Critics of the Public Nature of Competition Law:
Siemens-Alstrom Case

While trade becomes globalised and deregulated, the EC is still in
pursuit of maintaining common market competition in the EU. For
the very reason, there is increasing noise around with regard that
contemporary understanding of EU competition law fails to satisfy
public benefits, and therefore has more holes than Swiss cheese. In
the global trade environment, European companies are allegedly
in a disadvantageous position due to the fact that the European
authorities exactingly follow through on competition rules to ensure
effective competition in the common market. While state-owned/
supported companies cement their positions in the global market,
European companies that are exposed to verbatim competition
enforcement are gradually losing power. This situation has recently
come to the fore when the state-supported Chinese company CRRC
Corporation Limited as the champion of rolling stock supplier in rail
transportation has overquelled against its European rivals, namely
Siemens and Alstom, which have subsequently decided to be merged
in 2017. The output of the merger under the control of Siemens was
estimated to be the second largest railway company globally with a

“ Type 1 error is also known as false positive. It occurs when the finding does not
actually support the claim, but is claimed as if it does. For example, it is false positive to
claim that a man who cannot be pregnant is pregnant. A type 2 error is a false negative
and occurs when the finding seems to support the claim even though it does not. For
example, supposing a real pregnant woman that she is not pregnant with an ultrasound
error.
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turnover of approximately 15 billion Euros. It should be noted that
the economic rationale behind the merger decision was not to create
an absolute pan-European industrial giant, but to survive against Far
Eastern competitors, as was the case with Siemens and Alstom’s major
competitors Chinese state-owned and publicly traded rolling stock
manufacturer CRRC Corporation Limited.

The straw that breaks the camel’s back is the disallowance of
proposed acquisition of Alstom by Siemens, these companies are one
of the biggest actors in railway signalling systems and very high-speed
trains, on 6 February 2019.*' The EC underlined that “as regards
signalling systems, the EC’s investigation confirmed that Chinese
suppliers are not present in the EEA today, that they have not even
tried to participate in any tender as of today and that therefore it will
take a very long time before [Chinese suppliers] can become credible
suppliers for European infrastructure managers... As regards very
high-speed trains, the EC considers it highly unlikely that new entry
from China would represent a competitive constraint on the merging
parties in a foreseeable future” (European Commission, 2019).

Even the EC recognised that monopolies (in many cases) would
likely reduce consumer welfare, the counter opinions that Chinese
state-owned corporations pose a bigger threat to consumer welfare.
Therefore, in terms of the issue of whether Europeans need European
champions, the discussion needs to be made on an interdisciplinary
ground in the fields of law, politics, and economy.

In this context, the main criticism brought by economists is that
although the rejection rate of the merger approvals given by the EC
since the 90s is quite low,* they stated that the prevention of this
merger is inconsistent with the EU competition policy and they
emphasized that such an approach would reduce the competitiveness
of the European industry in a global sense (Rey and Tirole, 2019).
However, there are also contrary opinions defending that competition
policy should be determined away from political conflicts. In other

4 Siemens/Alstom, Case M.8677, C(2019) 921 final (2019).

2 The EC’s other recent decisions; Heidelbergcenebt/Schwentk/Cemex Hungary/Cemex
Crotia, Case M.7878, C(2017) 1650 final, (2017); Deutsche Birse/ London Stock Exchange
Group, Case M.7995, C(2017) 2006 final, (2017); Hutchison 3G UK / Telephonica, Case
M.7612, C(2016) 2796 final, (2016).
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words, instead of saving the day, competition should be maintained
to ensure general welfare in the long run with the motto that ‘Europe
needs more, not less, competition (Motta and Peitz, 2019).”

In furtherance, from the political perspective, French Economy
Minister Le Maire indicated that “If the EC was to make an
unfavourable decision regarding this merger, it would be for the wrong
reasons. It would not only be an economic error but also a political
mistake because it would weaken the whole European industry faced
with China (Kayali, 2019).” In parallel, German Economy Minister
Peter Altmaier also indicated that ““We do respect the decision and
the authority of the EC, but we are convinced that we must think
about and decide on future changes of European competition rules...
I've agreed with my French colleague Bruno Le Maire that we will
prepare a joint Franco-German initiative that is aimed at getting an
up-to-date adjustment of European competition law (Posner and

Mischke, 2019).”

Given these (economic and political) premises, the heart of the
matter is to decide whether competition law should consider issues
about political economy. For the moment at leas, it is safe to argue
that competition policies could impact but not direct to competition
enforcement. In this regard, in a study conducted by Chicago Booth
(2019), two questions were posed to experts with regard to creating
a European champion. The question A was: “The average European
is better off if Europe’s competition authorities let firms merge into
European champions in their sectors, even it weakens competition.”
Responses weighted by each expert’s confidence are presented below:

Strongly Agree Agree Uncertain Disagree Strongly Disagree
0% 7 % 26 % 33 % 34 %

As seen in the table above, turning a blind eye to uncover European
champions is a lone voice in the wilderness; therefore, the idea was seen
as an wultima ratio. However, a considerable number of participants
have declared uncertain opinions, which centred upon the need for
case-by-case investigation for each sector by means of considering the
global competition and the amount of access to EU markets. Those
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who disagree with the question mainly argued that in the long run,
the European champions will harm the competition, and this will not
only affect the relevant industries, but also inter-industrial effects.
Hence, such a policy could backfire on European firms in default of
stronger competition enforcement. Finally, a number of authors have
reported their strongly negative analyses for European champions by
taking historical references that protectionism has never served the
purpose.

The subsequent question B was: “If China and other countries use
policies that create giant international firms, then the average European
is better off if Europe’s competition authorities let firms merge into
European champions in their sectors, even it weakens competition.”
Responses weighted by each expert’s confidence are presented below:

Strongly Agree Agree Uncertain Disagree Strongly Disagree
8 % 1% 41 % 35 % 14 %

In the second question, in which a non-European threat was
added, the opinions of the participants differed. This question
could be perceived as to what extent the EU should lend support to
non-liberal interventions to the market under the equality of arms
principle. It is important to see those who justified merging increased
from 0 to 8 percent. The underlying reason for this is to keep the
foreign-source dependency to a minimum as possible by preserving
the existence of competitive companies in the context of geopolitical
long-term strategies by leaving economic income aside. The uncertain
majority, on the other hand, declared that they would give different
answers to this question depending on the impendency of economic/
political security threat. For example, one participant stated that a
World duopoly with a European champion would be preferable to a
Chinese monopoly.

The prevailing opinion, reaching 49 percent in total, did not find it
appropriate to stretch the competition rules even if there is an external
threat. The common answer was that extra legemn enforcement would
likely disrupt expected benefits from competition and the consumer
will suffer. In other words, weakening laws just because other countries
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do not comply/have would have deeper legal/political consequences.
Again, those who strongly disagreed with the question adopted a
historical approach and stated that Europe would not gain leverage
with state-supported leviathans, and that this problem could only
be tackled by promoting efficiency and innovativeness for European
businesses. A similar opinion was also expressed by Margrethe Vestager
in following words:

“... Our success will depend on building strong, competitive businesses
that can be Europes champions in global markets. .. I know there are
those who believe just the opposite — that the way to build European
champions is to have fewer, bigger European companies. And that
can be fine, as long as European customers still have other suppliers
to turn to. The problem comes when customers’ choice gets so limited
that their suppliers no longer have to care about what those customers
want. Because the effects of market power like that are — and always
have been — very bad for customers. For them, it means higher prices,
less innovation, less choice. Because more market power means more
dependence for customers. Thats why dealing with market power is
at the core of what we do; and why the champions we need are those
that are still sufficiently challenged, not taking anything for granted,
but always working to serve their customers better” (European
Commission, 2021).

This idea is, in our opinion, the most applicable. For industries that
are not subjected to economies of scale, market entry barriers will
always be removed if the competition rules are strictly followed. As
witnessed in history, businesses will eventually face with disruptive
innovations, and more generally, creative destructions when they are
behindhand. One should remind that the columns of the EU were
built on solid legal foundations, and consequently, it enjoys credit
in connexion with announcing and applying progressive legislations
(Bradford, 2020). Hence, the EU shall uphold law above political
considerations. Nevertheless, the decentralisation of EU competition
law is the actual but unintended consequence. Currently, the reactions
to Russian invasion of Ukraine including restrictive measures for all
transactions with certain state-owned enterprises (Council of the
European Union, 2022) set a bad example because illegal reactions to
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a war involve the danger that these reactions can always be repeated
by declaring an economic war. This brings the paper to the non-legal
point, which is discussed in the subsequent section.

¢) Populism, Heterodox Policies, and the Decrease in Trust to States

Populism could be defined as both the reflection and the threat of
democratic regimes. That is to say, populism is a must dimension of
democracy, and it is consequently so common to encounter populist
actions in almost all democratic governments. From a historical
perspective, one could easily observe that the conflicts between the
political powers and the judiciary have generally been concluded
against the judiciary in the US. For instance, in the 1930s, the
numerical majority in the US Supreme Court was changed to turn
the scale in politics’ favour (the court packing case of the Reform
Bill of 1937) and in 1947, the judicial intervention occurred in
Argentina by the dismissal of all the members of the constitutional
court (impeachment) (Iaryczower, Spiller and Tommasi, 2002, p.
700; Parrish, 2002). When it comes to continental Europe, for
example, the German Constitutional Court makes its decisions ‘on
behalf of the people’ as per Article 25(4) of the Act on the Federal
Constitutional Court (Bundesverfassungsgerichtsgesetz). Therefore, it
is also possible to argue that the judgment is populist as it is for the
society by rejecting hegemonic views and looking after the interests
of the majority although the judiciary is a separate power from the
legislature. For another instance, in the Van Gend/Loos decision of the
CJEU in 1963, it was revealed that Community Law could actually
create rights for individuals and making them the main actors of the
legal order, unlike other supranational systems, could be interpreted as
a populist approach (Weiler, 2014, p. 98).

Competition law, which is shaped in the axis of competition
policies, is one of the areas where states can touch a chord by integrating
populist ideologies into law. Therefore, it is almost certain that populist
governments can manipulate the enforcement of competition law by
influencing national and regional legal orders (Bernatt, 2022, p. 4).
This is why independent administrative authorities have emerged.
These authorities first emerged in Anglo-American countries especially
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in strategically important sectors such as energy, capital markets,
banking, and competition authorities in general to prevent problems
that may arise due to populist attitudes that the executive body may
take. In the early years of Anglo-American antitrust/competition law
applications, the socio-political character was more prominent, and
the focus of competition law analysis was on equality and justice.
Therefore, populist policy was aimed at blaming large enterprises that
were considered to threaten the small businesses to blossom. However,
some dissenting authors have argued that, at the time of its enactment,
the Sherman Act viewed economic efficiency as its primary objective
rather than the idea of protecting small businesses (Bork, 1966, p. 91;
Posner, 1976; Baxter, 1982, p. 661). Today, the dominant claim is that
US antitrust law and policies are no longer populist in the context
of the smooth transition from democracy to technocracy (Crane,
2008, p. 1188). On the other hand, in terms of EU competition law,
all are of the same mind that supremacy of law is a sine qua non of
EU’s building blocks to ensure the uniform operation of legal norms.
In other saying, the most fundamental element of the set of values
referred to as EU values is the rule of law. However, the equation
that ‘EU=Law’ has recently been changed because of the populist and
heterodox discourses and applications. So, when considering the legal
foundations of the EU, the decentralisation of law is a code red. There
are plenty of arguments describing today’s political atmosphere as
‘populism explosion’ and the period we live in as ‘populism age’ (Judis,
2016, p. 2; Krastev, 2007). That being the case, the judiciary is seen
as an organ that can be stretched for political purposes. In particular,
due to the adoption of heterodox policies and the rise of nationalist
discourses, trust in justice is persistently decreasing and this becomes
a three-pipe problem. The essence of the matter is that populism
undermines the justice in the decisions, since it creates barriers to
the uniform operation of laws (Bernatt, 2022). In short, the rise of
populism in (quasi) liberal democracies is a live issue. Unpredictable
political decisions, heterodox policies and a decrease in trust in states’
judiciaries are actually laying the groundwork for the decentralisation
wave even more. In this regard, competition law as a very niche
branch of law comes into prominence since it is intertwined with
politics through pursuing the balance between uniform operation
of laws and political considerations. Put another way, it ensures that
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state’s competition policies are reflected in the market through law.
Competition law is bittersweet in terms of making problems either
more simple or complex.

CONCLUSION

Enforcement of laws continues to become decentralised each passing
day: the decentralised ground has been prepared for a polarized order
(i.e., segregated justice system) in consequence of several developments,
such as the recognition of supranational institutions’ jurisdictions, the
emergence of alternative dispute resolution mechanisms, and finally
and most importantly, the integration of blockchain technology into
the judicial system. In this regard, this study argued the three-step
decentralisation current of EU competition law by particularly focusing
to the concept of digital justice -emerged through the integration of
blockchain-based projects. Under the influence of decentralisation
current and the integration of blockchain applications into day-to-
day life, the modern state concept, based on centralisation and full
sovereignty, does not coincide with the realities of the 21st century
purporting to flatter states trying to stand in the gate. By doing this,
the study extrapolates the inevitableness of decentralisation from
the appearance of non-regimental developments. Although many
states today have been formed as nation-states, many supranational
institutions (such as the EU, WTO, NATO) are putting the authorities
of states under pressure. Due to this reason, on the one hand, one can
argue that nation-states are in the process of dissolving (Calabresi and
Bickford, 2014, p. 124). On the other hand, one can also note that

nationalism is increasing as a reaction to this intense pressure.*

Decentralisation could be considered alike privatization, where the
private sector has priority over the state. In other words, if a job can be
performed by the private actor, the state should not interfere with and
should limit the measures. The difficulties of maintaining the European
structure on the one hand, and the growing fears of centralization, in
the absence of appropriate democratic participation, on the other, have
made the principle of subsidiarity a sought-after principle in European

# See, the current debate on fast forward to the Polexit and Hungexit continues as
previews of the coming storm of decentralisation in the level of EU after the Brexit.
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Law (Delcamp, 1994, p. 8). Some see the principle of subsidiarity as
a Trojan horse that European federalists have put in place to create an
inevitably centralized Leviathan in Brussels (Endo, 1994, p. 2063). In
accordance with the principle of subsidiarity, the domestic law of the
relevant member state will have to be applied if the case only impinges
on national interests (not the trade between the member states)
(Harbord and Hoehn, 1994, p. 411). Ultimately, while the principle
of subsidiarity might be a key concept for decentralisation debates
due to its aim is to regulate the friction between the competence of
the EU and Member States, the establishment of competition rules
falls under the exclusive competence of the EU (Article 3 of TFEU).
Thus, this concept is relevant for only to the extent that is considered
as a general principle of EU law. Also, concepts in the Article 5 and
14 of TFEU might be more related to competition law in this sense.
Although it could be argued that decentralisation of competition law
enforcement reduces the EC’s control over the uniform application of
law, the fact that the NCAs is linked to the European Competition
Network may normalise this problem. The way out could be an
inhomogeneous integration model, namely “Europe a la Carte” (i.c.
multi-speed Europe or two-speed Europe) that necessitates Member
States act with the Union only in the areas they want to be involved

(Pop, 2017).
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YAYIN ILKELERI VE MAKALE YAZIM KURALLARI

1. YAYIN iLKELERi

1. Yayin hayatina 2000 yilinda baglayan Rekabet Dergisi, Rekabet
Kurumu tarafindan altt ayda bir yayimlanan hakemli bir dergidir.
Rekabet Dergisi'nde, rekabet hukuku, politikasi ve sanayi iktisad:
alanlarindaki Tiirkce veya Ingilizce 6zgiin makalelere, vaka yorumlari

ve benzeri gorisler ile haberlere yer verilmektedir.

2. Rekabet Dergisi’nde yayimlanmak iizere rekabetdergisi@rekabet.
gov.tr adresine gonderilen yazilar daha 6nce bagka bir yerde yayimlan-
mamis veya yayimlanmak {izere gonderilmemis olmalidir. Dergimize
gonderilen makaleler, Intihal.net programu araciligi ile taranip,
intihal raporlari editorlerimiz tarafindan incelenmektedir. Incelemede,
intihal orani, intihal raporunun igerigi ile birlikte degerlendirilmekte-
dir. Bagka eserlerin yani sira yazarin dnceki calismalarindan intihal
yapmast da kabul edilmemektedir. Degerlendirmede intihal yéniinden

olumsuz bulunan makaleler yazara iade edilir.

3. Yazarlar, yazilariyla birlikte, iletisim adresi, telefon ve elektronik
posta bilgilerini sunmalidir. Gonderilen yazilar, editérler tarafindan
icerik ve “Makale Yazim Kurallar1” baghg: alunda belirtilen kurallara
uygunluk bakimindan degerlendirilir. Ardindan, yazarin ismi gizle-
nerek konu hakkinda uzman iki hakeme génderilir. Hakemlerden
gelecek raporlar dogrultusunda yazinin basilmasina, reddedilmesine
veya yazardan diizeltme istenmesine karar verilecek ve bu durum
yazara en kisa siirede bildirilecektir. Gerekli durumlarda tigiincii bir
hakemin goriisiine bagvurulabilir.
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4. Rekabet Dergisi’nde yayimlanacak her bir yazi karsiliginda yaza-
rina telif ticreti olarak net 5.000TL 6denir. Ayrica 10 adet dergi yazara

ticretsiz olarak gonderilir.
2. MAKALE YAZIM KURALLARI
1. 1lk sayfada su bilgiler yer almalidir:

a) Yazinin Tiirkge ve Ingilizce basligi (Siyah ve tiimii biiyiik harf
karakterinde),

b) Yazarin ad, calisugt kurulus ve yazarin ORCID numarast' (Yazi
basliginin hemen altinda, sayfanin sagina yanagstirilmis olarak yazar adi
belirtilmeli ve soyadin sonuna bir yildiz konulmalidir. Yildizli dipnotta
ise yazarin ¢aligtigt kurulug unvani ile koyu yazi karekteriyle ORCID

numarast belirtilmelidir),
c) 200 kelimeyi asmamak iizere Tiirkce ve Ingilizce ozet,
d) Tiirkge ve Ingilizce olarak en az bes anahtar kelime.

2. Yazilar, kaynakea bolimi dahil olmak tizere ¢ift aralikli olarak 12
punto Times New Roman karakteri ile yazilmalidir. Dipnot ve tablo-
larda ise 10 punto harf biytikliigii kullanilmalidir. Dipnotlar numara
sirastyla sayfa alunda gosterilmelidir. Tablo ve sekillere numara ver-

ilmeli; bagliklari tistiinde, kaynaklar ise altinda yer almalidir.

3. Kisaltlacak isim ilk defa kullanildiginda, kisaltilmadan ve paran-

tez icinde kisaltmasi belirtilerek kullanilmalidir.

4. Metin icerisinde kullanilan yabanci kelimeler italik olarak belir-

tilmelidir.

5. Metin icerisindeki basliklar, “Giris” ve “Sonug¢” hari¢ olmak tizere
harf ya da Roma rakami kullanilmaksizin asagidaki sekilde diizenlen-
melidir:

' ORCID, Open Researcher and Contributor ID’nin kisaltmasidir. ORCID numarasini
almak i¢in http://orcid.org adresinden ticretsiz kayit olugturabilirsiniz.
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1. KALIN VE TUMU BUYUK HARF
1.1. Kalin ve Sadece Ilk Harfler Biiyiik
1.1.1. Kalin ve Sadece i1k Harfler Biiyiik

6. Agiklama notlari sayfa altinda dipnot seklinde ifade edilmelidir.
Metin i¢cinde gonderme yapilan biitiin kaynaklar ise kaynak¢a basligt
altinda gosterilmelidir. Kaynakga alfabetik siraya gore hazirlanmalidur.
Bir yazarin birden ¢ok eserine basvurulmugsa bu durumda yakin tarihli
eser sonra gosterilmelidir. Bir yazarin ayni tarihli birden ¢ok eseri varsa,

yayin tarihleri sonuna “a”, “b”, “c” gibi harfler eklenmelidir.

Kaynakc¢adaki ve metin igindeki kisaltmalar asagidaki tabloya gore

yapilmalidir.

Agiklama Tiirkge Ingilizce
Sayfa (Page) . p-
Sayfalar (Pages) ss. pp-
Editorlt Kitap (Edited Books) | i¢inde in
Editor Ed. Ed.
Editorler Ed. Eds.
Ceviren Cev. Trans.
Bolim bol. chap.
Diger Yazarlar vd. et al.

Yazarlar metin icinde yapacaklari auflar ve kaynak gosterimi igin
American Psychological Association (APA) tarafindan yayimlanan
Kilavuzun 6. siiriimiinde yer alan kurallara uymalidir’. Génderme
yapilirken ve kaynakea diizenlenirken uyulmasi gereken bicim kural-
larina agagida yer verilmistir:

% Daha detayli bilgi icin agagidaki baglanular ziyaret edebilirsiniz:
* Basics of APA Style Tutorial; (http://flash1r.apa.org/apastyle/basics/index.htm)
* APA Formatting and Style Guide; (http://owl.english.purdue.edu/owl/re
source/560/01/)

* Mini-Guide to APA 6th for Referencing, Citing, Quoting
(heep://library. manukau.ac.nz/pdfs/apa6thmini.pdf)
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Metin I¢inde Kaynak Gésterimi
a. Tek Yazarli Eser:

Metin i¢inde kaynak gosterilirken yazarin soyads, eserin yayin tarihi

ve dogrudan aktarmalarda da sayfa numarasi verilmelidir.

Genel bir alint1 s6z konusu ise (Metin 2005) ya da Metin’e (2005)
gore; dogrudan alinularda ise (Metin 2005, s. 44), Metin'e (2005, s.
101) gore

b. iki Yazarl: Eser:

Iki yazarli bir galismay1 metin iginde kaynak gosterirken her iki

yazarin soyadlarina yer verilmelidir:
(Kili¢ ve Akgiin, 2010, s. 33) ya da Kili¢ ve Akgiin'e (2010) gore
c. Ug ve Daha Fazla Yazarli Eser:

Metin icinde ilk kez atf yapildiginda tiim yazarlarin soyadlar ver-
ilir; sonraki yerlerde sadece ilk yazarin soyad: verildikten sonra “vd.”

eklenir. Yazim dili Ingilizce ise “vd.” yerine “et. al.” yazilir:

Kaynak ilk gegtiginde (Ozgiimiis, Adakli& Celenk, 2004) sonraki
gecisinde (Ozgiimiis vd., 2004) olarak yer alir.

d. Ayni Konu ile ilgili Birden Fazla Auf Yapilmasi Durumunda:

Auflar tarih sirasina ve ayni tarihteki auflar isme gore alfabetik
olarak siralanmalidir: (Karatas ve Kiigiikgene, 1990; Deluga, 1995;
Brockner, Siegel, Daly, Tyler & Martin, 1997; Francisco, 2000; Isbast,
2000)
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e. Ikincil Bir Kaynaktan Alintz:

Caligmalarda birincil kaynaklara ulagmak esastur; fakat bazi
giicliikler nedeniyle bu kaynaga ulagilamamigsa géndermede metin

icinde alintulanan ya da aktarilan kaynak belirtilir.
- Bacanl’'nin (1992) (akt. Ozden, 1996) calismasinda...
- Seidenberg’s study (1996) (as cited in Peter, 1993)

f. Yazar1 Belli Olmayan Yayinlar: Raporlar vb.: Metin icindeki ilk
gondermede:

Sayfa numarasi belli ise (OECD, 2017, s. 84); belli degilse OECD
(2017).

g. Internetten Alinan Kaynaklar:

Metin i¢i gondermelerde makale basligi, boliim basligt ya da bir
web sayfasinin adi ¢ift urnak icinde dergi, kitap, brosiir ya da rapor
baslig ise italik olarak yazilir.

“Hacettepe Universitesi Bilgi”, 2010
Kaynak¢a
a.Tek Yazarl: Kitap:

Yazarin Soyadi, Yazarin Adinin Bas Harfleri. (Yil). Kitabin adi italik
ve ilk harften sonra (6zel adlar disinda) buitiiniiyle kiiciik sekilde. Bask:

Yeri: Yayinevi.

Sisman, M. (2007). Orgiitler ve kiiltiirler. Ankara: Pegem Akademi
Yayincilik.

b. Iki ya da Daha Fazla Yazarl Kitap:

[lk Yazarin Soyady, Ilk Yazarin Adinin Bas Harfleri. ve Ikinci Yazarin
Soyadi, Ikinci Yazarin Adinin Bas Harfleri. (Yil). Kitabin adr italik ve
ilk harften sonra (6zel adlar disinda) biitiiniiyle kiiciik sekilde. Yer:
Yayinevi.

Yildirim, A. ve Simsek, H. (2016). Sosyal bilimlerde nitel arastirma
yontemleri. Ankara: Seckin Yayincilik.
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c. Gozden Gegirilmis ya da Genisletilmis Baskilar:

Yazarin Soyadi, Yazarin Adinin Bag Harfleri. (Y1l). Kitabin adi ital-
ik ve ilk harften sonra (6zel adlar digsinda) biitiintiyle kiigiik sekilde
(Gozden gegirilmis/genigletilmis x. baski). Bask: Yeri: Yayinevi.

Korkmaz, A (2013). Dil bilgisi terimleri sozliigii (Gozden gegirilmis
genigletilmis 5. baski). Ankara: Bilgi Yayinevi.

d. Yazar1 Belirsiz Kitaplar:

Kitabin adi italik ve ilk harften sonra (6zel adlar diginda) bitiintiyle
kiiciik sekilde. (Yil). Yer: Yayinevi.

The 1995 NEA almanac of higher education. (1995). Washington
DC: National Education Association.

e. Iki ya da Daha Fazla Ciltten Olusan Kitaplar:

Yazarin Soyadi, Yazarin Adinin Bas Harfleri. (Yil). Kitabin adi italik
ve ilk harften sonra (6zel adlar disinda) biittintiyle kiiciik sekilde (x.
cilt). Bask: Yeri: Yayinevi.

Moran, B. (1995). Tiirk romanina elestirel bir bakss (3. cilt). Istan-
bul: Iletigim.

f. Ceviri Kitaplar:

Yazarin Soyadi, Yazarin Adinin Bag Harfleri. (Yil). Kitabin adi ital-
ik ve ilk harften sonra (6zel adlar disinda) buitiiniiyle kiigiik sekilde.
(Cevirmenin Adinin Ilk Harfleri. Cevirmenin Soyadi, Cev.) Baski Yeri:

Yayinevi.

Jones, C. 1. (2001). Iktisadi biiyiimeye giris. (S. Ates, 1. Tuncer, Cev.)

[stanbul: Literatiir Yayinlari.
g. Makaleler:

Yazarin Soyadi, Yazarin Adinin Bas Harfleri. (Yil, varsa ay). Makale-
nin adi yalnizca ilk kelimenin ilk harfi biiytik, geri kalanlar 6zel isim

degilse kiiciik sekilde. Derginin Adi Italik ve Her Kelimenin ilk Harfi
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Biiyiik Sekilde, Cilt Italik Sekilde (Say1), Sayfa Numara Araligi. doi:

xxxxxx (Varsa)

Anderson, A. K. (2005). Affective influences on the attentional dy-

namics supporting awareness. Journal of Experimental Psychology: Gene-

ral, 154, 258-281. d0i:10.1037/0096- 3445.134.2.258
h. Yayimlanmamuisg Yiiksek Lisans/Doktora Tezleri:
Yazarin Soyadi, Yazarin Adinin Bag Harfleri. (Yil). Tezin adu italik

olarak, yalnizca ilk kelimenin ilk harfi biiyiik, geri kalanlar 6zel isim
degilse kiigiik sekilde (Yayimlanmamis Yiiksek Lisans/Doktora Tezi).

Kurumun Adi, Kurumun Yeri.

Sari, E. (2008). Kiiltiir kimlik ve politika: Mardinde kiiltiirlerarasilik.
(Yayimlanmamis Doktora Tezi). Ankara Universitesi Sosyal Bilimler

Enstitiisii, Ankara.
i. Editorlii Kitapta/Derlemede Bé6liim:

Yazarin Soyadi, Yazarin Adinin Bag Harfleri. (Yil). Yazinin bagli-
g1. Icinde Editoriin adinin/adlarinin bas harfi. Editoriin soyad: (Ed.),
Kitabin adi italik ve ilk harften sonra (6zel adlar disinda) biitiiniiyle

kiigiik sekilde (ss. sayfa numara araligi). Baski Yeri: Yayinevi.

Oktar, S., & Eroglu, N. (2015). Petroliin ilk kiiresel krizi: 1973
krizi. Icinde N. Eroglu, H. L. Aydin (Ed.), Iktisadi krizler ve Tiirkiye
ekonomisi (ss. 177-190). Ankara: Orion Kitabevi.

Raz, N. (2000). Aging of the brain and its impact on cognitive
performance: Integration of structural and functional findings. In E 1.
M. Craik, T. A. Salthouse (Eds.), Handbook of aging and cognition (2nd
ed., pp. 1-90). Mahwah, NJ: Erlbaum.

j- Yazar1 Belli Olmayan Yayinlar, Raporlar vb.:
OECD (2005). Competition Law and Policy in Turkey, OECD,

Paris.
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k. Kongre veya Sempozyum Bildirisi:
Leclerc, C. M., & Hess, T. M. (2005, August). Age differences in pro-

cessing of affectively primed information. Poster session presented at the

113th Annual Convention of the American Psychological Association,
Washington, DC.

1. internet Kaynaklar::

Yazarin Soyadi, Yazarin Adinin Bag Harfleri. (Yazinin yayim tarihi).
Yazinin adi italik olarak, yalnizca ilk kelimenin ilk harfi biiyiik, geri
kalanlar 6zel isim degilse kiigiik sekilde. Erisim tarihi: Giin Ay Yil,

yazinun linki.

DPT. (2004). Sekizinci bes yillik kalkinma plan: (2001-2005) 2004
yilr programa destek ¢aligmalari. Erisim Tarihi: 12.02.2005, heep://eku-
tup.dpt.gov.tr/program World Economic Forum (2012). Quality of
science and math education. Retreived August, 13 2018 from htep://
www3.weforum.org/docs/FDR/2012/15_Pillar_2_Business_environ-
ment_FDRI12.pdf
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PUBLICATION POLICY AND NOTES FOR CONTRIBUTORS

1. PUBLICATION POLICY

1. Competition Journal, which started its life in 2000, is a refereed-
journal published quarterly by the Turkish Competition Authority.
Competition Journal, publishes original articles, case comments and
news in Turkish and English in the field of competition law, policy and

industrial economics.

2. Articles submitted to the rekabetdergisi@rekabet.gov.tr address
for publication in the Competition Journal must be neither previously
published in nor submitted for publication to other journals. The
articles sent to our journal are scanned through Intihal.net program
and plagiarism reports are reviewed by our editors. In the review,
plagiarism rate is valuated together with the content of plagiarism
report. Among other works, plagiarism of the author’s previous works
is not accepted. Articles found negative for plagiarism are returned to
the author.

3. Authors should provide their contact addresses, telephone and
electronic mail information alongside their articles. Articles sent are
first checked by editors with respect to the content and for their com-
pliance with the rules stated under the heading “Notes for Contribu-
tors”. Afterwards, they are sent anonymously to two referees who are
expert on the subject. According to the reports of the referees, a deci-
sion will be made on whether to publish or reject the article or request
corrections from the author, and this decision will be notified to the
author as soon as possible. If deemed necessary, the opinion of a third

referee may be requested.
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4. Competition Authority shall pay net TL 5.000 as the copyright
fee to the author of each article published in the Competition Journal.
Also, 10 copies of the journal shall be sent to the author, free of charge.

2. NOTES FOR CONTRIBUTORS

1. The first page of the article must include the following

information:

a) Title of the article in Turkish and English (in bold and capital
letters),

b) Name of the author, the organization s/he works in and the
author’s ORCID number' (Author’s name must be indicated directly
below the title of the article, aligned right, and an asterisk must be
inserted after the surname. The relevant footnote must indicate the

author’s title at his/her organization and his/her ORCID number in

bold),
¢) An abstract of maximum 200 words in Turkish and English,
d) At least five keywords in Turkish and English,

2. Articles, including the bibliography section, must be written
with a 12 point Times New Roman font, double-spaced. Footnotes
and tables must use 10-point fonts. Footnotes must be included in
numerical order at the bottom of each page. Tables and figures must be
numbered; their titles must be indicated over the figure/table and the

sources below.

3. For its first instance, an abbreviated name must be used in its full

form, with the abbreviation included in parenthesis.
4. Foreign terms used in the text must be in italics.

5. With the exception of “Introduction” and “Conclusion,”
headings within the text must be arranged as follows, without letters
or Roman numerals:

' ORCID is the acronym for Open Researcher and Contributor ID. You can get your
ORCID number by creating a free record at http://orcid.org.



/' Rekabet Dergisi

1. BOLD AND ALL CAPS
1.1. Bold and Only First Letters in Caps
1.1.1. Bold and Only First Letters in Caps

6. Explanatory notes must be given in footnotes below each page.
All sources referenced in the text must be indicated under Bibliography.
Bibliography must be in alphabetical order. If more than one title by
an author is referenced, titles that are more recent must be listed later.
In case an author has more than one title with the same date, letters

« » ub)) «w »

such as “a”, “b”, “c” must be appended to the date of publication.

Abbreviations in the bibliography and the text itself must follow the

rules in the following table:

Explanation Turkish English
Page . p-

Pages ss. pp-
Edited Books icinde in
Editor Ed. Ed.
Editors Ed. Eds.
Translator Cev. Trans.
Chapter bol. chap.
Other Authors vd. et al.

For references and citations, authors must follow the rules listed
in the sixth edition of the Guidelines published by the American
Psychological Association (APA).”> Formatting rules to follow in

references and in the bibliography are listed below:

2For more information visit the following links:
« Basics of APA Style Tutorial; (http://flash1r.apa.org/apastyle/basics/index.htm)
o APA Formatting and Style Guide; (http://owl.english.purdue.edu/owl/
resource/560/01/)
o Mini-Guide to APA 6th for Referencing, Citing, Quoting (http://library.
manukau.ac.nz/pdfs/apa6thmini.pdf)
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Citiations Within the Text
a. Work with a Single Author:

Within the text, the last name of the author, publication date of the

work and page number for direct quotations must be given.

For general quotations (Metin 2005) or according to the Metin
(2005), for direct quotations (Metin 2005, p. 44), According to the
Metin (2005, p. 101)

b. Work with Two Authors:

When citing from a work with two authors within the text, last
names of both authors must be given: (Kili¢ and Akgiin, 2010, p. 33)
or According to Kili¢ and Akgiin (2010)

c. Work with Three or More Authors:

Last names of all of the authors are given in the first citation within
the text; afterwards only the first authors name is given followed by

“vd.” If the language is English, “et. al.” is used instead of “vd.”

The first reference to the source must be in the form (Ozgiimis,
Adakli & Celenk, 2004), later references in the form (Ozgﬁmﬁ§ et. al.,
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